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TRINITY  TERM,  1  VICTORIiE. 

REGULiE  GENERALES. 

ACTIONS  ON   BILLS  AND  NOTES. 

Triniiij  Term,  1  Viel.  1838. 

XT  18  ORDERED,  that  in  future,  in  any  action  against  an  Exek.  of  PUat, 
acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  pro-     ^    ^^^* 
missory  note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
ceedings on  payment  of  the  debt  and  costs  in  that  action 
only, 

{Signed  by  all  the  Judges.) 


PLEADING  RULES,  &c. 

Trinity  Term,  1  Vict. 
Whereas  it  is  expedient  that  certain  rules  and  regula« 
tions  made  in  Hilary  Term,  in  the  fourth  year  of  his  late 
VOL,  IV.  B  ;  If.  w. 

j 
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Bxek.  of  PkoMf  Majesty  King  William  the  Fourth,  pursuant  to  the  statutes 
^    of  3  &  4  Will,  4,  c.  42,  s.  1,  should  be  amended,  and  some 
further  rules  and  regulations  made  pursuant  to  the  same 
statute : 

It  is  therefore  0Rt>£ii£D,  that  from  and  after  the  first 
day  of  Michaelmas  Term  next  inclusive,  unless  Parliament 
shall  in  the  mean  time  otherwise  enact,  the  following  Rules 
and  Regulations,  made  pursuant  to  the  said  statute,  shall 
be  in  force: — 

First,  it  is  ordered,  that  the  17th  and  19th  of  the 
General  Rules  and  Regulations  made  pursuant  to  the 
statute  3  &  4  Will.  4,  c.  42,  s.  1,  be  repealed,  and  that  in 
the  place  thereof  the  two  following  amended  Rules  be  sub- 
stituted, viz. : — 

FOR  the  17th  rule. 

Payment  of  Money  into  Court. — When  money  is  paid 
into  Court,  such  payment  shall  be  pleaded  in  all  cases,  and 
as  near  as  may  be  in  the  following  form,  mutatis  mutan- 
dis:— 

Form  of  Plea* 

C.  D.     ^      The  day  of 

ats.        VThe  defendant,  by  ,  his  attorney, 

A.  B,  J  (or,  in  person,  &c.,)  says  {or,  in  case  it  be 
pleaded  as  to  part  only,  add,  "  as  to  £  ,  being  part 
of  the  sum  in  the  declaration,'*  or  **  count  mentioned," 
or  ''  as  to  the  residue  of  the  sum  of  £  ,")  that  the 

plaintiff  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  Court  the  sum  of  £  , 

ready  to  be  paid  to  the  plaiatiiT;  and  the  defendant  fur- 
ther says,  that  the  plaintiff  has  not  sustained  damages,  (or, 
in  actions  of  debt,  "  that  he  never  was  indebted  to  the 
plaintiff")  to  a  greater  amount  than  the  said  sum  of  &c., 
in  respect  of  the  cause  of  action  in  the  declaration  men- 
tionedi  (or,  *'  in  the  introductory  part  of  this  plea  men- 
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tioned,")  and  this  he  ia  ready  to  verify :  wherefore  he  prays  &ceh.  nf  PUat, 
judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof. 

FOR  THE  19tH  rule. 

Proceedings  by  Plaintiff  afier  Payment  of  Money  into 
Court. — The  plaintiff^  after  delivery  of  a  plea  of  payment 
of  money  into  Court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  Court  in  full  satis- 
faction and  discharge  of  the  cause  of  action  in  respect  of 
which  it  has  been  paid  in ;  and  he  shall  be  at  liberty  in 
that  case  to  tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment 
for  his  costs  so  taxed  ;  or  the  plaintiff  may  reply  "  that  he 
has  sustained  damages,  {or  **  that  the  defendant  was  and 
is  indebted  to  him,"  as  the  case  may  be,)  to  a  greater 
amount  than  the  said  sum ;"  and  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit. 

General  Issue  by  Statute, — It  is  further  ordered,  that 
in  every  case  in  which  a  defendant  shall  plead  the  general 
issue,  intending  to  give  the  special  matter  in  evidence,  by 
virtue  of  any  act  of  Parliament,  he  shall  insert  in  the 
margin  of  the  plea  the  words  ''  by  statute,"  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  vir- 
tue of  any  act  of  Parliament :  and  such  memorandum  shall 
be  inserted  in  the  margin  of  the  issue,  and  of  the  Nisi 
Prius  record. 

Payments  credited  in  Particulars  of  Demand  need  not 
•be  Pleaded. — In  any  case  in  which  the  plaintiff  (in  order 
to  avoid  the  expence  of  the  plea  of  payment)  shall  have 
given  credit  in  the  particulars  of  his  demand  for  any  sum 
or  sums  of  money  therein  admitted  to  have  been  paid  to 
the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to 
plead  the  payment  of  such  sum  or  sums  of  money. 

Rule  not  to  apply  to  Claim  of  Balance.--But  this  rule 


4  CASES  IN  THE  BXCHBQVERi 

Exeh.  of  PUoi,  18  not  to  apply  to  cases  where  the  plaintiff^  after  statiag 
the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular 
sum  or  sums. 

Payment  in  Reduction  of  Damages  or  Debt  not  to  be 
allowed. — Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but 
shall  be  pleaded  in  bar. 

(Signed  by  all  the  Judges.) 


Freeman  r.  Crafts. 

In  debt  for  DeBT  in  10/.  for  goods  sold  and  delivered,  in  \0l  for 
boor,  &C.,  the  work  and  labour  and  materials,  and  in  10/L  on  an  account 
•SSrSrefi!?*  stated.  Pleas,  first,  nunquam  indebitatus;  secondly,  that 
the  deciaraUon    the  defendant  paid  to  the  plaintiff  divers  sums  of  money, 

being  30A,  the  ..,,,,  r  . 

defendant  amountmg  in  the  whole  to  a  large  sum  of  money,  to  wit, 

ment'ordtven  ^^^  amount  of  all  the  several  alleged  debts  and  monies  in 
iunag  of  money,  ^\^q  declaration  mentioned,  in  full  satisfaction  and  dis- 

amounting  in 

the  whole  to  charge  of  the  said  several  debts  and  monies,  &c.;  on  which 

airthe  debu  issue  was  taken.     On  the  trial  before  the  under-sheriff  of 

fh^^dTdllratil?.  Middlesex,  the  defendant  proved  payments  to  the  plain- 

mentioned.  ({ff  of  suins  exccedini;  the  amount  claimed  in  the  declara- 

The  defendant  ,  ® 

proved  pay-  tion,  and  the  jury  found  that  92/.  had  been  paid  by  the 
s^oontVf  92A,  defendant  to  the  plaintiff,  but  that  the  plaintiff  had  done 
but  the  plain-     y,^^^  fo^  j^g  defendant  to  the  amount  of  107/.     A  verdict 

tiff  proved  work 

done,  &C.  to  was  thereupon  taken  for  the  plaintiff  for  the  balance  of 
107L:—Heid,  l^/^  leave  being  reserved  to  the  defendant  to  move  to  en* 
i?ffVa^,%mh"ed  ^^^  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
to  a  verdict  for    that  the  plaintiff  was  not  entitled  to  recover  without  a  new 

the  balance,  and 

wai  not  bound    assignment. 

to  new  assign. 

Corrie  now  moved  accordingly. — The  plea  was  sup- 
ported by  proof  of  any  sum  paid,  to  the  amount  claimed 
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in  the  declaration,  and  if  the  action  was  brought  for  other  ^^'.MJ"'^^* 
sums  than  those  so  paid,  the  plaintiff  ought  to  have  new 
assigned :  otherwise  how  is  the  defendant  to  get  the  costs 
of  the  plea  of  payment  ?  It  is  to  be  assumed  that  the  de- 
fendant has  answered  what  the  plaintiff  charges  against 
him.  In  Collins  v.  Aron  (a),  it  seems  to  be  implied  in 
the  judgment  of  Tindal,  C.  J.,  that  the  proper  course  to 
have  pursued  in  such  a  case  as  this,  would  have  been  to 
apply  to  increase  the  damages  laid  in  the  declaration,  or 
else  to  new  assign.     The  declaration  here  is  quite  general. 

Lord  Abinger,  C.  B. — So  is  the  plea;  it  means  that 
the  defendant  has  paid  the  sums  the  plaintiff  goes  for,  or 
it  means  nothing.  To  make  the  plea  a  good  defence,  it 
must  be  interpreted  to  apply  to  a  payment  of  the  money 
the  plaintiff  seeks  to  recover ;  it  is  no  answer,  unless  it 
means  that  the  plaintiff  can  prove  no  sum  which  the  de- 
fendant has  not  paid. 

Alderson,  B. — It  is  like  the  plea  of  licence  in  trespass, 
where  the  defendant  must  prove  a  licence  for  every  tres- 
pass the  plaintiff  can  prove*  So,  in  a  plea  of  payment, 
you  undertake  to  prove  that  whatever  demand  the  plain- 
tiff can  establish,  you  have  paid  him.  No  new  assignment 
was  therefore  necessary. 

Per  Curiam, 

Rule  refused. 

(fl)  4  Bing.  N.  C.  233. 


Dekgate  and  Wife  v.  Gardiner. 

OASE  for  slanderous  words  (which  were  actionable  in  in  case  by  hus* 
themselves)  spoken  of  the  female  plaintiff.    The  declara-  for^ianderoui 

words,  action- 
able in  theniMWcs,  spoken  of  the  wife,  Uiey  cannot  recover  for  fpecial  damage  by  the  loss  of  scr« 
vjce  by  the  wife. 


6  CASES  IN  THE  EXCHBQtJER, 

£xcA.  of  FiMi,  tion  Stated  as  special  damage,  that  by  reason  of  the  speak- 
ing of  the  words,  certain  persons  named  refused  to  employ 
her  as  a  servant.  Plea,  not  guilty.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
term,  the  plaintiffs  tendered  evidence  of  the  special  damage, 
but  the  learned  judge  held  that  it  was  not  admissible,  this 
being  a  joint  action  by  the  husband  and  wife:  and  the 
plaintiff  had  a  verdict  for  20s.  only. 

Mansel  now  moved  for  a  new  trial,  on  the  ground  of 
the  rejection  of  this  evidence. — The  words  being  action* 
able  per  se,  the  plaintiffs,  by  the  stat.  21  Jac.  c»  16,  s.  6, 
can  obtain  no  more  costs  than  damages,  the  verdict  being 
under  40^.;  but  if  the  evidence  of  special  damage  was  ad- 
missible, the  verdict  would  certainly  have  exceeded  that  sum. 
If  it  was  properly  rejected,  then  it  follows  that  the  husband 
and  wife  must  join  in  an  action  for  the  words,  but  the  hus- 
band must  bring  a  second  action  in  his  own  name  for  the 
special  damage.  There  is  no  case  precisely  in  point,  but 
it  is  laid  down  in  Weller  v.  Baker  (a),  that  the  wife  may 
join  in  the  action  whenever  any  right  or  interest  of  hers  is 
in  question,  which  has  been  disturbed  or  injured  by  the 
defendant :  see  also  Com.  Dig.  Baron  &  Feme,  X.  Here 
the  wife  was  the  meritorious  cause  of  action  for  the  special 
damage — she  had  a  certain  interest  in  her  being  employed 
as  a  servant.  It  is  not  like  the  case  of  customers  refusing 
to  deal  with  a  wife  who  is  carrying  on  a  trade;  there  the 
trade  is  her  husband's ;  but  here  the  wife  is  the  sole  me- 
ritorious cause  of  action,  the  whole  benefit  arising  from 
her  labour. 

Lord  Abinger,  C.  B. — I  am  not  surprised  that  no  case 
can  be  found  (o  shew  that  special  damage  can  be  reco- 
vered in  an  action  by  husband  and  wife  for  slander  of  the 

(fl)  2  WiU.  414,423. 
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wife.    She  must  join  because  she  is  the  party  slanderedj  Bwh-  rf  PUat, 
and  the  husband  .must  join  for  conformity  s  but  as  the  ^„',.,^ 

profit  of  her  wages  is  entirely  his,  he  alone  can  sue  for  the      Pbnoatb 
loss  of  them ;  just  as,  in  trespass  by  husband  and  wife  for     OAaDinER. 
assault  on  the  wife,  the  surgeon's  bill  cannot  be  recovered. 
The  right  of  action  would  not  survive  to  her.     The  point 
is  quite  clear. 

GuRNEY,  B. — ^It  is  perfectly  clear  that  whatever  was 
the  nature  of  the  wife's  service,  the  result  of  it  would  ac- 
crue to  the  husband* 

Rule  refused* 

Inmam  v.  Hill  and  Others. 

X  HIS  cause  stood  for  trial  at  the  last  Chester  Assizes,  Where  a  trial 
but  was  postponed  on  the  ground  of  the  absence  of  a  ma-  b'^ewon^of  *^ 
terial  witness,  on  payment  of  the  costs  of  the  day.    The  *^e  ■b«ence  of 

..  ^T.  .  T>  .  1  .  1  t  1       «.  ^  ^.     *  material  wil- 

order  of  Nisi  Pnus,  which  was  made  a  rule  of  Court,  di-  nesi,  on  pay- 
rected  that  the  defendants  should  pay  those  costs  *'  to  the  ^u  of  the  day 

nlaintifF  *'  **y  ***•  defend- 

piainuir.  ^^^ ..  ^^  ^j^^ 

plaJnUff:"— 
Welsby  had  obtained  a  rule  for  an  attachment  against  demlindof such 
the  defendants  for  non-payment  of  the  costs  pursuant  to  ^^^  ^y  **»« 

-       -_  ,       ,,  ,  ,       »,  11  ,    ,         plaintiff's  attor- 

the  Masters  allocatur,  but  the  Master  had  requested  that  ney  in  the  cause, 
the  matter  might  be  mentioned  to  the  Court,  doubting  whereon  to"^ 
whether  the  demand,  which  had  been  made  by  the  plain-  ground  an  at- 

^  tachment  for 

tiflTs  attorney  in  the  cause,  was  sufficient. — He  submitted,  their  non-pay- 
that  as  these  were  costs  which  the  attorney  had  necessarily 
incurred  in  the  conduct  of  the  cause,  and  which  he  was 
entitled  to  receive  as  attorney  in  the  cause,  the  demand  by 
him  was  sufficient,  without  a  power  of  attorney,  notwith- 
standing the  terms  of  the  rule  of  Court.  He  referred  to 
Cox  V.  Salmon,  {a) 

.   Lord  Abinoer,  C.  B. — I  think  the  demand  was  suffi- 
cient, these  being  costs  which  the  attorney  employed  in 

(a)  1  M.  &  W.  127. 
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Exch»  of  Pieoit  the  cause  was  entitled  to  receive)  and  which  he  must  pro- 


1838. 


bably  have  paid  out  of  bis  own  pocket. 
Per  Curiam, 


Rule  absolute. 


Where  a  rule 
is  enlarged  from 
one  term  to 
anotheri  and  the 
rule  states  that 
affidavits  to  be 
used  on  shew- 
ing cause  are 
to  be  filed  by  a 
certain  day  be- 
fore the  term; 
if  affidaviu  are 
filed  accord- 
ingly, and  the 
other  party 
takes  office 
copies  of  them, 
the  latter  has 
a  right  to  use 
them,  although 
the  party  filing 
them  may  not 
be  desirous  of 
doing  so. 


Price  r.  HAYif  an. 

Xn  this  case  a  rule  had  been  obtained,  calling  on  the 
plaintiff  or  bis  attorney  to  refund  a  sum  of  9/.  \\s.  Gd.,  re- 
ceived from  the  defendant  on  the  execution  of  a  bail-bond. 
The  rule  had  been  enlarged  from  Easter  Term,  all  affida- 
vits to  be  used  on  shewing  cause  to  be  filed  a  week  before 
the  term.  Certain  affidavits  had  been  accordingly  filed 
by  the  plaintiffj  of  which  the  defendant  had  taken  office 
copies. 

R.  V.  Richards  now  appeared  to  shew  causCi  and  stated 
that  there  were  some  of  the  affidavits  so  filed  which  he 
proposed  not  to  use,  if  the  Court  should  be  of  opinion  that 
in  that  case  the  other  side  would  have  no  right  to  refer  to 
them. 

Parke,  B. — It  seems  to  me  that  the  time  for  the  party 
to  choose  whether  he  will  use  the  affidavits  or  not,  is  when 
he  files  them,  and  if  he  thinks  fit  to  file  them,  and  the 
other  party  takes  office  copies  of  them,  the  latter  has  a 
right  to  use  them. 

The  Court  however  sent  to  consult  the  officers  of  the 
Court  of  Queen's  Bench ;  and  subsequently, 

Parke,  B«,  said— The  officers  of  the  Queen's  Bench 
certify  to  us,  that  as  soon  as  the  affidavits  are  filed,  either 
party  may  use  them. 

Richards  accordingly  referred  to  the  affidavits,  and  ul- 
timately the  rule  was 

Discharged. 
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Exch.  of  Pteoi, 
1838. 
Serle  r.  Waterwortii.  v     ^  '  ^^ 

JLlEBT  on   a  promissory  note  for  24i,  Is,  4fd,,  value  ToadeeUra- 
received,  dated  the  3d  of  January,  1837,  made  by  the  a^^j^^J^^^''" 
defendant,  payable  twelve  months  after  date  to  the  plain-  "«'«  ^o'  2U, 

,  *  dated  3d  Janu- 

tiff.    There  was  also  a  count  on  an  account  stated.     The  ary,  issr, 
defendant  pleaded  to  the  first  count,  that  one  Joseph  defendant,  pay- 
Waterworth,  before  and  at  the  time  of  his  death,  to  wit,  "***•  .1^**1® 

'  ^  '  *  months  after 

on  the  2d  of  January,  1837«  was  indebted  to  the  plaintiff  date  to  the 
in  a  certain  sum  of  money,  to  wit,  the  sum  of  24/.  Is.  id.  defendant^ 
for  the  price  and  value  of  goods  by  the  plaintiff  before  Jlf' j!  wI^L 
then  sold  and  delivered  to  the  said  Joseph  Waterworth,  '<>'«  *"<* «'  *"» 

1.1  1  1         .  1         1   .     .#«  1        .         death,  wa«  In- 

which  sum  was  due  and  owmg  to  the  plaintiff  at  the  time  debted  to  the 
of  the  making  of  the  promissory  note  in  the  first  count  fo"^l>d8°oid,' 
mentioned  ;  and  that  the  plaintiff,  after  the  death  of  the  Ju^'^Jj,*?!"  '^^ 
said  Joseph  Waterworth,  and  before  the  making  of  the  piaintisrat  the 
said  note,  to  wit,  on  the  2d  of  January,  1837,  applied  to  making  of  the 
the  defendant  for  payment  thereof;  whereupon,  in  com-  SoTln*thede- 
pliance  with  the  said  request,  the  defendant,  after  the  c}«ration  men- 

*^  ^  tioned;  that 

death  of  the  said  Joseph  Waterworth,  for  and  in  respect  the  piaintis; 
of  the  said  debt  so  then  remaining  due  to  the  plaintiff  as  o/7,  ^,^  .pi 
aforesaid,  and  for  no  other  consideration  whatsoever,  then  ^'^5^  l^  ^|*^ 

'  '  defendant  for 

made  and  delivered  the  said  note  to  the  plaintiff:  and  the  payment; 
defendant  further  says«  that  the  said  Joseph  Waterworth  compliance' with 

his  request,  the 
defendant,  after 
the  death  of  J.  W.,  for  and  in  respect  of  the  debt  so  remaining  due  to  the  plaintiff  as  aforesaid,  and 
for  no  other  consideration  whatever,  made  and  delivered  the  note  to  the  plaintiff;  and  that  J.  W.  died 
intestate,  and  that,  at  the  time  of  the  making  and  delivery  of  the  note,  no  administration  had  been 
granted  of  his  eflfects,  nor  was  there  any  executor  or  executors  of  his  estate,  nor  any  person  liable 
(or  tlie  debt  so  remaining  due  to  the  plaintiff  as  aforesaid.  Replication,  de  injuriA: — Held,  after 
verdict  for  the  defendant,  that  the  plea  was  no  answer  to  the  declaration,  inasmuch  as  it  did  not 
negative  every  consideration  for  the  promissory  note,  for  that  it  did  not  allege  that  there  were  no 
assets;  and  the  effect  of  the  giving  of  the  note  was,  at  all  events,  to  preclude  the  plaintiff  from 
suing  the  defendant,  in  case  she  should  afterwards  take  out  administration,  for  a  year,  which  was 
a  sufficient  consideration  for  the  giving  of  the  note :  and  therefore  that  the  plaintiff  was  entitled 
to  judgtnent  non  obstante  veredicto. 

The  widow  of  a  hair- dresser,  who  died  in  October  1836,  continued  to  reside  in  his  house  and 
keep  open  the  shdp  (through  which  was  the  entrance  to  the  house),  but  there  was  no  proof  of  any 
articles  being  sold.  In  December,  she  received  notice  of  a  bond  debt  of  XOOL  due-from  him,  and 
had  his  goods  valued.  In  January  1887,  on  the  application  of  a  creditor  to  whom  he  owed  24A 
for  goods,  the  gave  a  promissory  note  for  that  amount,  payable  to  the  creditor  twelve  months  after 
date.  In  March,  she  took  out  administration: — Held,  in  an  action  against  her  on  the  promissory 
note,  that  this  was  not  evidence  to  charge  her  as  executrix  de  son  tort. 
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Exeh.  p!  Pltmt  died  intestate,  to  wit,  the  same  day  and  year  aforesaid, 

^     and  that  at  the  time  of  the  making  and  delivery  of  the 

Serlb         said  note  to  the  plaintiff  as  aforesaid,  no  administration 

Watbewoetb.  had  been  granted  of  the  estate  and  effects  of  the  said 
Joseph  Waterwortb,  nor  was  there  at  that  time  any  exe- 
cutor or  executrix  of  the  estate  and  effects  of  the  said 
Joseph  Waterworth,  nor  was  there  at  that  time  any  per- 
son liable  for  the  said  debt  so  remaining  due  to  the  plain- 
tiff as  aforesaid.  Verification.  To  the  last  count  the  de- 
fendant pleaded  nunquam  indebitatus.  Replication  to  the 
first  plea,  de  injurifi ;  on  which  issue  was  joined. 

At  the  trial  before  Patieson,  J.,  at  the  last  Yorkshire 
assizes,  it  appeared  that  Joseph  Waterworth,  tlie  husband 
of  the  defendant,  had  carried  on  business  as  a  hair-dresser, 
and  died  intestate  on  the  Sd  of  October,  1836.  The 
defendant  ordered  and  paid  for  the  funeral ;  she  continued 
to  reside  in  the  house,  and  the  shop,  through  which  was 
the  entrance  to  the  house,  was  kept  open,  but  there  was 
no  express  evidence  that  she  had  sold  any  articles  there, 
or  had  carried  on  the  business  after  her  husband's  death. 
In  November  1836,  she  received  notice  of  a  bond  debt  of 
100/.  and  interest  due  from  her  husband.  On  the  3Ist 
of  December  she  caused  an  inventory  to  be  made  of  her 
husband's  effects,  which  were  valued  at  921.  On  the  3d 
of  January,  1837,  the  plaintiff  sent  in  to  the  defendant  an 
account  of  a  debt  due  to  him  from  her  late  husband,  and 
she  then  gave  the  note  on  which  this  action  was  brought, 
for  the  amount  of  that  debt.  On  the  6th  of  March  letters 
of  administration  were  granted  to  the  defendant  of  her 
husband's  effects. 

On  this  evidence,  it  was  contended  for  the  plaintiff, 
first,  that  the  defendant  was  liable  for  the  debt  as  execu- 
trix de  son  tort ;  and  secondly,  that  whether  she  [was 
chargeable  in  that  character  or  not,  she  had  made  herself 
liable  on  the  note.  The  learned  judge  thought  otherwise, 
and  under  his  direction  a  verdict  was  found  for  the  de- 
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fendant,  leave  being  reserved  to  the  plaintiff  to  enter  a  <&*«*•  rf  ^'m*, 
verdict  for  the  amount  of  the  note  and  interest.  ^    \^ 

Sbklb 
Wightman  having  obtained  a  rule  accordingly,  or  for  WATxawoaiH, 
judgment  non  obstante  veredicto^  on   the  authority   of 
Ridout  V.  Bristow  (a), 

CressweU  and  Addison  shewed  cause. — The  plea  being 
proved  in  fact,  the  verdict  rightly  passed  for  the  defend- 
ant. The  question  whether  the  plea  was  proved,  turned 
on  the  point  whether  there  was  evidence  to  charge  the 
defendant  as  executrix  de  son  tort*  The  ordering  and 
paying  for  the  funeral  was  clearly  not  sufficient  so  to 
charge  her ;  and  the  other  acts  done  by  her — for  instance, 
the  making  out  of  the  inventory— were  only  preparatory 
to  her  obtaining  adminbtration,  and  so  investing  herself 
with  the  rightful  authority.  This  was  a  trade  consisting 
principally  in  the  exercise  of  a  personal  duty  and  personal 
skill,  which  would  cease  with  the  death  of  the  person  who 
bad  carried  it  on ;  very  unUke  that  of  a  victualler,  which 
was  the  case  of  Hooper  v.  Summersett  (b),  where  living  in 
the  bouse  and  carrying  on  the  trade  was  held  a  sufficient 
intermeddling  to  make  the  party  an  executor  de  son  tort. 
Here  the  shop  was  neccessarily  kept  open,  the  entrance 
to  the  house  being  through  it,  and  there  was  no  proof  of 
any  sales  going  on. 

Secondly,  the  plea  was  a  good  defence  in  point  of  law. 
Unless  the  defendant  was  legally  liable  as  executrix,  there 
was  no  consideration  for  her  giving  the  note.  In  order  to 
constitute  a  sufficient  consideration,  there  must  have  been 
some  party  liable  at  the  time  for  the  debt,  otherwise  no 
prejudice  could  be  done  to  the  plaintiff  by  the  forbear- 
ance. Ridout  V.  Bristow  is  distinguishable :  there  the 
note  was  proved  (under  non  assumpsit)  to  have  been  given 

(«)  1  C.  &  J.  231.  (6)  Wigbtwick,  16. 
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Exck,  rf  Pkvt  by  the  widow  '*  for  value  received  by  her  late  husband  ;** 
1838  . 

^     here  it  does  not  appear  on  the  face  of  the  plea  that  the 

Serlb  defendant  was  at  all  connected  with  the  deceased  :  she 
Watbkwokth.  i>  therefore,  for  the  purpose  of  this  argument,  to  be  taken 
as  a  mere  stranger,  and  the  plaintiff  cannot  rest  his  case 
on  any  moral  consideration.  In  Jones  v.  Ashburnham  (^r), 
the  plaintiff  declared  that  A.,  since  deceased,  was  in- 
debted to  him  for  goods  sold  and  delivered,  and  that  afler 
the  death  of  A.,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  instance  of  the  defendant,  would  for- 
bear and  give  day  of  payment  of  the  debt,  (not  stating 
to  whom,)  the  defendant  promised  to  discharge  it ;  this 
was  held,  on  demurrer,  to  be  no  consideration  for  the 
promise,  since,  unless  there  were  some  person  whom  the 
plaintiff  could  have  sued  for  his  debt,  his  forbearance  was 
no  detriment  to  him.  That  case  was  the  same  as  the 
present,  except  that  here  a  note  was  given,  and  the  only 
difference  which  that  makes  is,  that  it  throws  the  onus  on 
the  defendant  to  prove  the  want  of  consideration.  Lord 
Ellenborough  there  says — **  How  does  the  plaintiff  shew 
any  damage  to  himself  by  forbearing  to  sue,  when  there 
was  no  fund  which  could  be  the  object  of  suit ;  where  it 
does  not  appear  that  any  person  in  rerum  natur&  was  liable 
to  be  sued  by  liim  ?  Unless  a  right  is  capable  of  exercise, 
unless  it  can  be  put  in  force,  there  can  be  no  suspension 
of  it."  So  here,  there  was  no  fund  applicable  at  the  time 
to  the  payment  of  this  debt,  nor  any  person  liable  to  pay 
it.  That  being  so,  the  forbearance  constituted  no  con- 
sideration for  the  note. 

Wightman  (Dundas  with  him)  in  support  of  the  rule.— ^ 
The  first  question  is,  whether  a  party  who  remains  for 
three  months  in  possession  of  all  the  goods  of  her  de- 
ceased husband,  and  then,  on  the  application  of  his  cre- 

(a)  4  East,  456. 
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ditori  gives  a  promissory  note  for  his  debt,  does  not  be-  Mxch.  of  pieat, 
come  liable  as  executrix  de  son  tort.    Much  less  inter-  '   ^ 

meddling  has  been  deemed  sufficient;  for  instance^  the        Sirlb 
merely  taking  a  bedstead,  or  a  Bible:  Noyi69.    It  is  clear  Watsmtortr. 
the  defendant  did  not  take  possession  of  the  goods  with  a 
view  to  hand  them  over  to  any  body  else. 

But|  whether  she  be  executrix  de  son  tort  or  not,  she 
is  liable  on  this  note.  The  facts  arci  that  the  defendant, 
being  in  possession  of  her  husband's  effectSi  gives  a  pro- 
missory note  for  his  debt,  and  afterwards  takes  out  admi- 
nistration. By  giving  the  note  she  protects  herself  from 
any  suit  for  twelve  months^  whereas  otherwise  the  plaintiff 
could  have  sued  her  as  soon  as  she  took  out  administra- 
tion. The  suspension  of  that  right  of  action  was  clearly 
a  sufficient  consideration.  [Lord  Abinger^  C.  B. — Would 
the  note  have  been  a  bar  to  an  action  against  her  as  ad- 
ministratrix?] Yes — the  plaintiff  having  agreed  to  take  it 
as  a  security.  Suppose  the  defendant  had  pleaded  that  she 
was  in  possession  of  her  husband's  goods,  and  about  to 
take  out  administration,  and  that,  in  consideration  of  being 
pressed  for  this  debt,  she  gave  the  note  in  question, — 
would  not  that  have  been  a  good  plea  to  an  action  against 
her  for  goods  sold  and  delivered  ?  [Alderson,  B. — The 
question  in  liidout  v.  Brisiow  was,  whether,  it  being  ex- 
pressed on  the  face  of  the  note  that  it  was  given  for  the 
debt  of  her  late  husband^  that  necessarily  shewed  a  want 
of  consideration ;  and  it  was  held  that  it  did  not,  because 
the  plaintiff's  remedy  might  be  delayed  against  the  exe- 
cutor or  administrator ;  but  here  there  is  a  distinct  aver- 
ment that  no  person  was  liable  for  the  debt.]  But  not 
that  there  was  no  fund  applicable  to  it.  The  defendant 
has  the  goods  in  her  hands,  and  having  them,  on  the  ap- 
plication of  the  creditor^  she  gives  a  note,  whereby  the 
remedy  is  delayed  for  twelve  months  against  any  party 
who  may  in  the  mean  time  come  in  and  have  the  rightful 
title.    The  plaintiff  might  have  taken  out  administration 
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£mA.  ^  PiMi,  himself.    The  plaintiff  is  therefore  entitled  to  judgment 

s^^,^,.„^,J^^    non  obstante  veredicto,  inasmuch  as  the  plea  is  no  answer 

Sulk        in  law.     It  ought  to  exclude  every  possible  considerationj 

WATimwoETH.  >nd  ought,  therefore,  to  have  shewn,  not  only  that  there 

was  no  person  liable,  but  also  that  there  were  no  assets 

out  of  which  to  satisfy  the  debt. 

Lord  Abinoer,  C.  B. — As  to  the  first  part  of  the  rule, 
I  am  of  opinion  that  the  verdict  on  this  issue  was  right, 
and  that  there  was  no  sufficient  reason  for  saying  that  the 
defendant  was  executrix  de  son  tort.  But,  on  the  other 
point,  I  think  the  plaintiff  is  entitled  to  judgment  non  ob- 
^  stante  veredicto.    It  appears  to  me  that  the  real  question 

is,  whether  on  the  face  of  the  declaration  and  plea  taken 
together,  there  could  be  any  consideration  for  this  note, 
as  between  the  plaintiff  and  the  defendant:  and  I  think 
that  the  plaintiff's  being  placed  in  the  condition  that  he 
could  not,  at  all  events,  sue  the  defendant  herself  for 
twelve  months,  although  she  took  out  administration  in  tlie 
mean  time,  was  a  sufficient  consideration.  It  appears  that 
the  intestate  had  assets,  and  therefore  the  plaintiff  might 
have  had  a  remedy  against  somebody ;  indeed,  he  would 
have  had  a  right  to  take  out  administration  himself  as  a 
creditor. 

Parkb,  B. — Prim&  facie,  no  doubt  the  note  imports 
consideration  on  the  face  of  it ;  and  the  question  is,  who- 
tlier  this  plea  shews  distinctly  that  there  was  none.  If  it 
had  shewn  that  there  were  no  assets,  it  would  probably 
have  gone  far  enough  to  negative  all  consideration ;  but  it 
does  not :  and  the  effect  of  the  note,  at  all  events,  is  to  tie 
up  the  plaintiff's  hands  against  the  defendant,  in  case  she 
should  take  out  administration  or  intermeddle  with  the 
assets,  for  a  year.  Therefore  the  plea  does  not  go  far 
enough  to  exclude  all  consideration.  Whether  the  note 
would  be  a  bar  to  an  action  against  a  third  party  who 
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might  acquire  the  right  of  representation  in  the  mean  ^»^  9f  1*<mw» 
time,  I  give  no  opinion ;  but  no  doubt  it  would  be  binding     ^ 
as  between  themselves.     I  never  heard  it  doubted^  that        Sbrlb 
when  a  party  takes  a  note  for  a  certain  period,  payable  to  watkewoeth* 
himselfi  he  cannot  sue  on  the  original  contract  during  the 
currency  of  the  note.    I  think,  therefore,  tliat  there  was 
here  a  sufficient  agreement  to  forbear,  to  constitute  a  good 
consideration.    This  view  of  the  case  corresponds  with 
that  taken  by  Bayletf,  B.,  in  Ridout  v.  Bristow.    The 
judgment,  therefore,  ought  to  be  for  the  plaintiff,  non  ob- 
stante veredicto,  on  the  confession  in  the  plea  of  a  cause  of 
action,  and  the  insufficient  avoidance  of  it. 

BoLLAND,  B.|  concurred. 

Alderson,  B.— I  agree  that  judgment  ought  to  be  en- 
tered non  obstante  veredicto.  The  verdict  was  right,  be- 
cause  all  the  averments  in  the  plea  were  proved ;  and  the 
only  question  therefore  is,  whether  the  plea  is  good.  Now 
a  promissory  note  imports  consideration :  and  Ridoui  v. 
£rf«/oto  determined  this,  that  unless  the  defendant  negative 
all  possible  consideration,  the  plaintiff  is  entitled  to  recover 
on  the  consideration  implied  in  the  note  itself.  Then^  is 
there  any  possible  consideration  consistent  with  the  alle- 
gations of  the  plea?  I  think  there  is;  namely,  that  sug- 
gested by  my  Brother  Parke,  that  at  all  events  the  plain- 
tiff ties  himself  up  against  the  defendant,  in  case  she 
should  take  out  administration,  for  a  year.    . 

Rule  absolute  for  judgment 
non  obstante  veredicto. 
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Exeh.  of  Phas, 
183S. 


Lancaster  r.  Walsh. 


I                  ^dbiSn'''''*  Assumpsit.— The    first    count   of  the  declaration 

j                  robbed  of  bank  Stated,  that  the  defendant,  on  the  29th  July,  1835,  printed 

i                  a^hMid"biii7^  &i^d  published  a  certain  advertisement,  by  which  it  waa 

I                  I[!?rcd*"hlt'*"  stated,  that  on  Saturday  night  then  last,  two  Bank  of 

I                   « whosoever  England  notes,  one  for  50/.,  dated  June  SOth,  and  one  for 

inforoMdon  30/.,  dated  June  18th,  and  other  monies,  had  been  and 

Mmrmlgiit^e  ^^^®  Stolen  from  the  person  of  the  defendant,  therein  de- 

'traced,  siiould,  scribed  of  Halifax,   while  on  his  way  home ;   and  that 

on  conviction  oi  ^  * 

the  parties,  re-  the  defendant  did  thereby  promise,  that  whoever  would 
onow^HeUf  gi^c  information  by  which  the  same  might  be  traced, 
Iwrlon  enSiied  ^^^"'^j  ^"  conviction  of  the  parties,  receive  a  reward  of 
to  the  reward     201.  oxk  application  to  him  the  defendant:  and  the  plaintiff 

washewhojirsi  .  .,       i         .  ^  i.         .        i  •«  •  <■ 

gave  informa-  in  fact  Said,  that  be,  confidmg  m  the  said  promise  and 
thtTno^erwere  Undertaking  of  the  defendant,  afterwards,  to  wit»  on  &c.^ 
traced  to  the      j|j  gjy^  information  by  which  the  said  notes  and  monies 

robbers,  so  as  to  ®  '^ 

ensure  their  were  traced,  and  did  give  information  of,  and  discover 

that  it  was  not  and  trace,  one  Benjamin  Dyson,  to  the  defendant,  to  be 

sudi^forina-  *^®  party  to  the  said  offence,  as  in  the  said  advertisement 

tion  should  be  mentioned ;   and  the  said  Benjamin  Dyson  afterwards,  to 

communicated  .  «  .        ,  .  4.        .  •  ■ 

to  the  party  Wit,  on  &c.,  was  committed  to  prison  to  answer  for  the  said 
given  toVpeT^  offenco :  and  afterwards,  at  the  general  Sessions  of  Oyer 
son  authoriacd    ^^d  Terminer  and  general  gaol  delivery  holden  in  and  for 

to  receive  11,  and  00  j 

to  act  upon  it  in  the  county  of  York,  on  the  27th  day  of  February,  1836, 
sion^oHhe  of-  the  Said  Benjamin  Dyson  was  in  due  manner  and  by  due 
coMUbie"  ^°  '  course  of  law  convicted  of  the  said  offence ;  of  which  said 
several  premises  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice,  and  the  plaintiff 
did  then  apply  to  the  defendant  for  the  said  sum  of  20/., 
so  being  sucli  reward  as  aforesaid ;  by  means  of  which 
said  premises  the  defendant  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  20/.,  when  he  should  be  thereunto 
afterwards  requested,  &c.  &c.  There  were  also  counts 
for  work  and  labour,  and  on  an  account  stated. 
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The  defendant  pleaded  to  the  first  count :  1st.  that  the  Bxeh.  of  PUat, 
plaintiff  did  not  give  information  in  manner  and  form  as 
in  the  declaration  mentioned  ;  2nd.  that  the  said  notes  and 
monies  were  not  traced  by  the  information  so  given  by  the 
plaintiff  in  manner  and  form  as  in  the  declaration  meiif- 
tioned;  3rd.  that  although  the  plaintiff  did  give  the  inform- 
ation in  the  first  count  mentioned,  yet  that  another  person, 
to  wit,  one  James  Illingworth,  together  with  the  plaintiff, 
gave  the  said  information  ;  without  this,  that  the  plaintiff 
alone  gave  the  said  information,  in  manner  and  form,  &c. 
To  the  other  counts  the  defendant  pleaded  non  assumpsit: 
and  issues  were  joined  on  all  these  pleas. 

At  the  trial  before  Patteson,  J.,  at  the  last  Yorkshire 
Assizes,  the  facts  appeared  to  be  as  follows: — On  the  ^5th 
of  July,  1835,  the  defendant  was  robbed  on  the  highway, 
near  Halifax,  by  three  or  four  men,  of  notes  and  money  to 
the  amount  of  90/. ;  and  the  next  week  he  inserted  the 
following  advertisement  in  a  Halifax  newspaper,  and  put 
forth  handbills  in  the  same  terms : — 

"  Twenty  Pounds  Reward. 
"  Whereas,  on  Saturday  night  last,  two  Bank  of  Eng* 
land  notes,  one  for  50/.,  dated  June  «30th.  No.  19,994,  and 
one  for  30/.,  dated  June  18th^  No.  5148,  and  other  monies, 
were  stolen  from  the  person  of  Mr.  Richard  Walsh,  of 
Halifax,  on  his  way  home :  Whoever  will  give  information 
by  which  the  same  may  be  traced,  shall,  on  conviction  of 
the  parties,  receive  the  above  reward,  on  application  to 
the  said  Richard  Walsh.— Halifax,  July  29th,  1835.** 

On  the  1st  of  August,  one  Bi-igg,  the  deputy  constable 
of  Bradford,  wrote  the  following  letter  to  Brierley,  a  con- 
stable at  Halifax: — "I  have  heard  this  morning  who  the 
party  was  that  robbed  Mr.  Walsh,  and  if  he  can  prove 
the  number  of  the  notes,  I  think  it  possible  to  make  it 

VOL.  IV.  C  M.  W. 
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EMch.  0/  Pteatf  out."— On  this  letter  beini?  offered  in  evidence  for  the  de- 
1838 

fendant,  the  plaintiff* 's  counsel  objected  that  it  was  inad- 
missible^ as  being  no  part  of  the  res  gesta :  the  learned 
judge  however  admitted  it.  It  further  appeared  that 
Brigg  had  received  the  information  to  which  his  letter  re- 
ferred from  one  Clarki  to  whom  Benjamin  Dyson  had 
confessed  that  he  was  a  party  to  the  robbery,  and  that  a 
30/.  note  was  among  the  property  stolen.  Clark  was 
called  for  the  defendant  (Brigg  being  prevented  from 
being  a  witness  by  an  accident)  and  proved  the  confession 
to  him  by  Dyson^  and  his  communication  of  it  to  Brigg. 
Before  that  communication,  James  Illingworthi  the  con- 
stable of  Wakefield,  had  discovered  that  the  notes  had 
been  cashed  at  the  Wakefield  Bank,  and  had  taken  into 
custody  the  parties  who  presented  them  for  payment,  who, 
however,  were  not  the  actual  robbers.  On  the  4th  of 
August,  the  plaintiff^  gave  the  defendant  information  of 
Dyson  being  a  party  to  the  robbery.  On  the  5th,  Brigg 
verbally  communicated  to  Illingworth  the  information  he 
had  received:  and,  on  the  14th,  Dyson,  who  had  ab- 
sconded in  the  mean  time,  was  apprehended  by  Brigg,  and 
at  the  next  York  Assizes,  was  arrainged  for  and  pleaded 
guilty  to  the  robbery.  On  this  evidence,  the  learned  judge 
left  it  to  the  jury  to  say  whether  any  information  had 
been  given,  previously  to  that  given  by  the  plaintiff*,  which 
could  lead  to  the  tracing  of  the  notes  to  the  party  who 
stole  them ;  expressing  his  opinion  that  the  person  entitled 
to  the  reward  was  he  who  gave  information  M'hereby  the 
property  was  traced  to  the  offenders,  not  he  who  merely 
traced  where  it  was.  The  jury  fuund  a  general  verdict 
for  the  defendant,  and  the  learned  judge  gave  the  plain- 
tiff" leave  to  move  to  enter  a  verdict  for  him  on  the  first 
and  third  issues. 

In  Easter  term,  Alexander  obtained  a  rule  nisi  accord- 
ingly, and  also  for  judgment  non  obstante  veredicto  on  the 
second  issue. 
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OreuweU  and  Addison  now  shewed  cause. — The  direc-  ^*^^  ^f  P^^» 

1938 
tion  of  the  learned  Judge  was  correct,  and  the  verdict 

ought  to  stand.  The  argument  advanced  on  the  part  of 
the  plaintiff  must  be,  not  merely  that  the  first  person  who 
gives  information  whereby  the  property  is  traced,  but  that 
any  person  who  gives  such  information  at  any  time,  is  en- 
titled to  the  reward.  If  that  were  so,  the  party  might 
have  to  pay  many  sums  of  20L  instead  of  one :  but  it  is 
plain  the  advertisement  contemplates  the  payment  of  one 
single  sum  only.  In  FaUick  v.  Barber  (a),  where  a  re- 
ward was  offered  in  similar  terms  to  any  party  who  should 
give  information  where  a  stolen  child  was,  Bayley,  J., 
says — '*  The  party  promising  to  pay  the  reward,  which 
consisted  of  one  entire  sum,  could  only  be  liable  to  one 
action  at  the  suit  of  the  person  who  gave  the  information 
whereby  the  child  was  restored  to  its  parents.*'  And  the 
meaning  of  this  advertisement  plainly  was,  not  that  the 
party,  in  order  to  entitle  himself  to  the  reward,  should  give 
information  whereby  the  notes  might  be  traced,  but  that 
he  should  receive  it  who  gave  information  whereby  they 
were  traced.  Then  it  was  proved  that,  previously  to  the 
communication  made  by  the  plaintiff,  information  had  been 
given  to  the  constable  who  was  the  offender,  and  the  jury 
have  in  effect  found  that  he  was  apprehended  by  the  con- 
stable in  consequence  of  that  information,  and  not  of  the 
plaintiff's.  [Parke,  B. — The  plaintiff's  argument  is,  that 
the  handbill  means  that  information  should  be  given  to  the 
defendant  himself,  whereas  the  previous  information  by 
Clark  was  given  only  to  the  constable.]  That  cannot  be 
material ;  it  is  sui&cient  if  it  be  given  to  a  party  authorized 
to  receive  it,  and  to  act  upon  it  in  the  pursuit  and  appre- 
hension of  the  offender.  Had  it  been  first  communicated 
to  the  defendant,  he  must  have  applied  to  the  constable. 
[Aidersont  B. — It  must  certainly  mean  information  given 

(a)  1  M.  &  SeL  108. 
c2 
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Exeh.  of  PUat,  to  a  party  authorized  to  receive  and  act  upon  it*  Suppose 
the  defendant  himself  had  left  the  country  after  publishing 
the  advertisement  ?] 

Then  it  is  said  that  the  plaintiff  is  entitled  to  judg* 
ment  non  obstante  veredicto  on  the  second  plea,  for  that 
it  is  consistent  with  that  plea  that  the  plaintiff  gave  the 
first  information  whereby  (in  the  terms  of  the  advertise- 
ment) the  notes  might  be  traced,  although  the  defendant 
acted  on  other  knowledge.  But  the  declaration  alleges 
that  the  plaintiff  gave  information  whereby  the  notes  were 
traced,  and  also  gave  information  of  and  discovered  the 
offender :  and  the  plea  traverses  the  first  branch  of  that 
allegation.  The  plaintiff  chooses  to  aver  that  he  gave  in- 
formation whereby  the  notes  were  actually  traced,  and  the 
plea  is  a  simple  denial  of  that  allegation.  [PariCt  B. — 
You  only  take  issue  on  his  allegation — in  whatever  sense 
he  alleges  it,  you  deny  it.  If  it  be  an  immaterial  traverse, 
his  declaration  is  bad.  It  does  not  say  ''  by  which  the 
notes  and  monies  might  have  been  and  were  traced."] 
Then  it  is  clear  that  the  proper  interpretation  of  the 
averment  is,  that  the  plaintiff  gave  the  information  whereby 
they  vferejirst  traced,  which  is  disproved  by  the  evidence. 

Alexander  (W,  H.  Watson  with  him,)  contra. — No  ver* 
bal  communication  was  made  by  Brigg  until  the  5th  of 
August,  which  was  after  the  information  given  by  the 
plaintiff.  Until  that  time,  therefore,  unless  the  letter  to 
Brieriey  was  evidence,  the  defendant  had  received  no  other 
information  than  the  plaintiff's,  which  led  to  the  tracing  of 
the  notes  or  of  tlie  offender.  But,  first,  that  letter  was 
not  admissible;  Brigg  himself  ought  to  have  been  called 
as  a  witness.  It  was  no  part  of  the  res  gcsta  between  the 
parties  in  tlie  cause.  [Lord  Abinger,  C.B. — Surely  the 
letter  was  admissible,  as  being  not  merely  evidence,  but 
the  only  evidence,  of  the  sort  of  information  given  by 
Brigg  to  Brieriey,  and  of  the  date  of  it.    The  effect  of  it 
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18  another  thing.]    Then,  if  admissible,  it  did  not  give  the  ^^^  ^f  P^^» 

kind  of  information  contemplated  by  the  advertisement : 

Brierley  could  not  have  acted  upon  it  so  as  to  obtain  the 

conviction  of  the  offender,  without  applying  again  to  Brigg. 

But  the  first  plea  only  raises  this  issue,  that  the  plaintiff 

gave  no  information,  whether  before  or  after  that  given  by 

any  other;  it  only  denies  what  the  declaration  alleges; 

and  it  is  clear  the  plaintiff  did   give  information  in  the 

terms  therein  stated.     The  ''information  by  which  the 

same  might  be  traced,'*  means   by  which   the  offender 

might  be  traced  and  convicted :  the  notes  might  be  traced 

without  any  facilities  being  afforded  for  convicting  the 

offender.     [Parke,  B. — Then  you  reject  the  first  part  of 

the  averment — that  the  plaintiff  gave  information  by  which 

the  notes  and  monies  were  traced.]     It  is  divisible.     If 

the  plaintiff  proved  the  giving  of  information  whereby  the 

offenders  were  discovered,  without  any  proof  as  to  the 

tracing  of  the  notes,  he  would  be   entitled  to  recover. 

[Alderson^  B. — The   tracing  of  the   notes  includes  the 

tracing  to  the  possession  of  the  robber.]    If  so,  then  it  is 

clear  Brigg  had  not  traced  the  notes  in  that  sense. 

The  third  plea  concludes  with  a  special  traverse,  that 
the  plaintiff  alone  gave  the  information  mentioned  in  the 
declaration ;  but  the  declaration  contains  no  averment  that 
he  alone  gave  it,  and  the  effect  of  that  issue  is  therefore 
no  more  than  that  of  the  first,  viz.  that  the  plaintiff  did  not 
give  information ;  it  is  open  therefore  to  the  same  an- 
swer— that  the  plaintiff  did  give  information  in  the  terms 
alleged  by  him. 

Lastly,  as  to  the  second  issue.  Unless  the  tracing  of 
the  notes  would  alone  have  been  sufficient  to  entitle  the 
party  to  the  reward,  the  second  plea  is  immaterial ;  the 
defendant  only  says  by  it  that  the  plaintiff  did  not  do  that 
which  would  have  been  insufficient  to  lead  to  a  conviction. 
[Alderson,  B. — The  answer  again  is,  that  tracing  the  notes 
means  tracing  them  back  to  the  person  who  lost  them.] 
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Exch,  ofPk^it      Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
I  am  of  opinion  that  the  *^  information  by  which  the  i 


may  be  traced/'  in  this  advertisementy  means  the  Jint  in- 
formation that  is  sufficient  for  that  purpose.  After  such 
has  been  given^  it  cannot  be  said  that  the  party  is  in- 
formed by  another  telling  him  the  same  thing.  It  means, 
therefore,  the  first  information  whereby  the  robbery  is  de- 
tected and  the  oflender  punished.  And  it  seems  to  me 
that  such  was  the  information  given  by  Clark  to  Brigg, 
and  by  him  to  Brierley.  With  regard  to  the  pleadings* 
the  plea  must  be  understood  in  the  same  sense  as  to  the 
declaration;  and  the  tracing  there  mentioned  means  a 
tracing  of  the  notes  to  the  offender  as  the  means  of  his 
conviction.  Then  the  letter  from  Brigg  was  not  only  ad- 
missible, but  was  the  only  proper  evidence  of  the  inform- 
ation given  by  him ;  whether  it  was  material  depended 
on  the  terms  of  it.  It  fixes*  however,  the  date  of  Brigg'a 
communication,  which  was  the  Ist  of  August,  the  plain- 
tiff's being  the  4th ;  and  it  states  that  the  writer  knew 
who  the  robbers  were.  The  notes  having  been  already 
traced,  all  that  was  wanted  was  to  connect  the  robbers 
with  the  possession  of  them :  and  that  information  was 
rightly  communicated  to  the  constable  ;  it  was  not  neces- 
sary to  shew  that  he  bad  disclosed  it  to  the  defendant. 

Parke,  B. — I  concur  in  thinking  that  the  rule  ought  to 
be  discharged :  and  if  it  be  discharged  as  to  entering  a 
verdict  on  the  first  and  third  issues,  it  is  immaterial  to 
consider  the  application  as  to  the  second,  although  I  have 
no  doubt  on  that  also.  The  first  and  third  issues  raise  in 
substance  the  same  question : — The  first  issue  is,  did  the 
plaintifi*  give  the  information  stated  in  the  declaration — 
that  is,  information  in  the  terms  of  the  advertisement  ? 
The  third  is  substantially  the  same :  for  if  it  means  to  ap- 
ply to  two  persons  who  jointly  acquired  and  gave  the 
same  information,  the  plaintiff  alone  could  not  sue;  which 
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therefore  conies  to  the  same  question ,  whether  the  plaintiff  ExeK  rf  PU<u, 
gave  the  information  intended  by  the  advertisement?  Then 
we  are  to  look  to  the  advertisement,  to  see  what  are  the 
terms  on  which  the  reward  is  to  be  had.  Now,  in  the 
first  place,  it  is  clear  that  the  defendant  intended  to  offer 
only  one  reward,  to  be  paid  on  conviction  of  the  offenders. 
And  it  seems  to  me  equally  clear  that  it  is  to  be  given  for 
such  information  as  shall  trace  the  notes  to  ^e  offenders, 
and  procure  their  conviction.  The  plaintiff,  therefore, 
who  has  to  make  out  his  case,  must  shew  that  the  inform- 
ation which  he  gave  was  that  which  traced  the  notes  to 
Dyson,  and  procured  his  conviction :  and  if  there  is  to  be 
but  one  reward  alone,  the  party  first  giving  that  informa-* 
tion,  and  he  alone,  is  to  have  the  benefit.  I  think  the 
learned  judge  was  right  in  thinking  that  the  plaintiff  was 
not  the  first.  There  was  evidence  that  Clark  had  previ- 
ously heard  a  confession  from  Dyson  that  he  was  a  party 
to  the  robbery,  and  that  he  had  communicated  it  to  Brigg: 
and  it  seems  to  me  that  any  communication  to  the  consta- 
ble, whose  duty  it  was  to  search  for  the  offender,  was 
within  the  terms  of  the  handbill,  although  there  was  no 
proof  of  a  communication  to  the  defendant  himself.  I 
think,  therefore,  that  the  evidence  sufficiently  negatived 
the  fact  of  the  plaintiff  being  the  first  who  gave  inform- 
ation whereby  the  notes  were  traced  to  the  offender,  so 
as  to  secure  his  conviction. 

BoLLAND,  B. — I  think  the  learned  Judge  was  quite 
right  in  leaving  it  to  the  jury,  whether  the  plaintiff  gave 
the  first  information  in  the  sense  of  the  hand-bill.  The 
finding  of  the  notes  at  the  bank  was  not  a  tracing  of  them 
— the  tracing  is  to  ensure  the  conviction  of  the  thief.  And 
I  think  the  jury  found  a  right  verdict  on  the  direction  so 
given  to  them.  I  am  of  opinion  also,  that  the  letter  was 
properly  received  in  evidence,  for  the  reasons  already 
given,  in  which  I  perfectly  concur. 
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Sxeh.^Pi€ast  AldersoNj  B. — I  am  of  the  same  opinion.  According 
to  the  proper  meaning  of  the  English  languagei  the  term 
*' first  information'*  is  a  tautologous  expression.  Infarma-' 
iion  means  the  communication  of  material  facts  for  the 
first  time.  What  is  more  common  than  when  a  man  is 
told  a  piece  of  old  netcs,  to  say  '*  this  is  no  information?" 
Therefore  the  word  is  so  to  be  understood  in  the  declara- 
tion. Now,  IS  there  any  thing  in  the  hand-bill  which  alters 
the  sense?  On  the  contrary,  any  other  construction 
makes  nonsense  of  it.  Then  the  plaintiff  is  not  the  party 
who  first  communicated  material  facts  which  led  to  the  con- 
Tiction  of  the  ofi*ender.  The  direction  of  the  learned  Judge 
was  therefore  right,  and  the  verdict  equally  right  And  I 
quite  concur  that  a  communication  to  an  authorised  party, 
such  as  a  constable^  is  sufficient. 

Rule  discharged. 


Hall  and  Others  r.  Rouse. 

Where  averdict  X  HIS  cause  came  on  for  trial  at  the  Liverpool  Summer 
NUi  PriM,  Md  Assizes,  1837,  when  a  verdict  was  taken,  and  entered  by 
entered  So  the     ^hc  associate  in  his  minute-book,  for  1000/.,  the  damages 

associate's  book  '  ^ 

(hot  not  on  the  laid  in  the  declaration,  subject  to  the  award  of  a  barrister, 

totrefennc^  to  whom  the  cause  and  all  matters  in  difference  between 

itolted%or™*  ^^^  parties  were  referred  by  order  of  Nisi  Prius,  and  who 

making  the  was  to  have  power  to  reduce  the  damages,  or  to  vacate  the 

award  expired  ^-  ,  .         «  ,        .  ,  , 

before  the  vcrdict  and  to  enter  a  nonsuit ;  the  award  to  be  made  and 

enc^wa^'dr  Published  on  or  before  the  1st  of  November  then  next, 
livered  to  the      ^jth  power  to  the  arbitrator  to  enlarc^e  the  time  as  he 

arbilrator,  when  '^  ^ 

the  defendant      should  think  fit.    The  Order  of  Nisi  Prius  was  obtained 

refused  to  pro- 
ceed with  the 

reference;  whereupon  the  plaintiff;  without  making  any  application  to  the  Court,  took  the  cause 
down  again  to  triali  and  obtained  a  second  verdict: — IJeld,  that  the  latter  trial  and  verdict  were 
irregular. 

Held,  also,  that  the  irregularity  was  not  waived  by  the  defendant's  attorney  attending  and 
cross-examining  a  witness,  under  an  order  obtained  by  the  plaintiff's  attorney  (after  the  other 
party  had  refused  to  go  on  with  the  reference)  for  the  examination  of  the  witneis  on  interroga- 
tories, under  the  1  Will.  4,  c.  22,  s.  4. 
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from  the  associate  by  the  plaintiffs'  attorney^  but  he  Rfch.  of  PUtu, 
omitted  to  deliver  it  to  the  arbitrator  until  after  the  ex- 
piration of  the  time  within  which  the  award  was  to  be 
made.  The  parties,  however,  subsequently  met  before 
the  arbitrator,  but  the  defendant  refused  to  proceed.  It 
was  then  stated  that  the  cause  would  be  set  down  again 
for  trial ;  and  on  the  18th  November,  the  plaintiffs'  attor- 
ney obtained  an  order,  under  tlie  1  Will.  4,  c.  22,  s.  4,  to 
examine  a  witness  of  the  name  of  Howard,  who  was  very 
ill,  upon  interrogatories.  Examiners  were  accordingly 
appointed,  and  the  defendant's  attorney  attended  and 
cross-examined  the  witness,  whose  examination  was  con- 
cluded. No  award  was  made,  and  no  judgment  was  en- 
tered upon  the  record  on  the  former  verdict.  The  plain- 
tiffs afterwards  gave  notice  of  trial  for  the  Spring  Assizes, 
1838,  and  entered  and  tried  the  cause.  The  counsel  for 
the  defendant  objected  to  the  proceedings,  but  the  trial 
being  pressed  on,  they  offered  no  further  defence,  and 
the  cause  was  taken  as  an  undefended  one. 

On  a  former  day  in  this  term,  Cresswell  obtained  a  rule 
to  set  aside  the  second  verdict,  on  the  ground  that  the  trial 
was  irregular,  so  long  as  the  first  verdict  remained  on  the 
record,  which  bad  not  been  in  any  way  vacated  or  set 
aside. 

Hoggins  now  shewed  cause. — Even  if  there  has  been 
an  irregularity  in  this  respect,  the  defendant  has  no  right 
to  complain  of  it,  having  consented  to  waive  it  by  the  steps 
he  has  taken  since  he  knew  that  the  arbitrator  had  not  the 
power  to  make  an  award,  and  had  himself  refused  to  pro- 
ceed with  the  reference.  By  attending  under  the  order  for 
the  examination  of  the  witness  Howard,  and  cross-examin- 
ing him  on  that  occasion — which  could  only  have  reference 
to  a  second  trial  of  the  cause — the  defendant  has  expressly 
recognised  the  propriety  of  its  being  sent  down  again  to 
trial.    But  in  the  next  place,  the  proper  course  has  been 
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EmA.  ^  PUoi,  pursued  under  the  circumstances*  No  award  having  been 
made  within  the  time  limited,  the  plaintiff  had  a  right  to 
take  down  the  cause  again :  Harper  v.  Abrahams  (a), 
HallY.  PhilUps{b).  [Parker  B. — Those  cases  were  before 
the  new  statute,  and  in  one  of  them  the  arbitrator  had 
died ;  but  now,  although  the  time  have  expired,  it  may  be 
enlarged  on  application  to  the  Court  under  the  S  &  4 
Will.  4,  c.  42,  s.  S9 ;  and  if  you  can  go  on  with  the  refer- 
encci  it  is  difficult  to  see  how  the  verdict  can  be  got  rid  of 
unless  by  the  plaintiffs'  consent,  or  by  some  waiver.] 
There  has  been  no  entry  of  the  verdict  on  the  postea;  the 
act  therefore  does  not  apply. 

Creuwett  and  J.  Henderson,  in  support  of  the  rule. — 
Evans  v.  Davies  (c)  is  a  distinct  authority,  that  where  a 
verdict  has  been  taken  subject  to  a  reference,  it  is  irregular 
to  take  the  cause  down  again  to  trial,  without  applying 
for  leave  to  do  so,  while  that  verdict  is  in  existence.  It 
makes  no  difference  that  the  verdict  has  not  been  entered 
on  the  record,  which  could  not  be  done  until  the  award 
was  made.  [AUerson^  B.,  referred  to  Bacon  v.  Cress* 
well  (6),  as  an  authority  to  the  same  effect.]  Secondly, 
there  has  been  no  waiver  of  the  irregularity.  It  is  clear 
that  the  order  of  reference  has  not  become  a  nullity  by  the 
expiration  of  the  time,  inasmuch  as  either  party  might 
have  applied  to  the  Court  to  have  the  time  enlarged,  even 
after  it  had  expired ;  Potter  v.  Newman  (e),  Burley  v. 
Stephens  (/).  The  order  of  reference  therefore  being 
still  in  existence,  the  attending  and  cross-examining  the 
witness  on  interrogatories  implied  no  consent  to  the  sub- 
sequent irregularity :  an  order  of  that  kind  is  made  pro- 
spectively, and  it  is  assumed  that  the  parly  obtaining  it 


(/I)  4  Moore,  3.  {d)  Hodges,  189. 

(h)  9  Binff.  89.  («)  2  C.  M.  &  R.  742. 

(c)  3  Dowl.  P.  C.  786.  (/)  1  M.  &  W.  156. 
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will  do  all  that  is  necessary  to  put  himself  in  a  position  to  <Sm^  rf  Pkm^ 
use  the  examination  regularly  at  a  subsequent  trial*     No 
doubt  the  examination  is  good,  and  the  evidence  taken 
under  it  will  be  receivable  on  a  new  trial 

Parke^  B. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute  to  set  aside  the  verdict,  and  for  a  new  trial.  I  was 
certainly  impressed  at  first  with  the  idea  that  there  had 
been  a  waiver  of  the  irregularity,  and  indeed  had  some 
doubt  whether  there  was  any  irregularity  at  all^  there 
being  no  entry  of  the  verdict  or  the  record ;  I  think,  how- 
ever, that  makes  no  substantial  difference ;  the  order  of 
reference  is  an  admission  that  there  has  been  a  verdict : 
then  the  case  of  Evans  v.  Davies  is  a  clear  authority  that 
that  verdict  must  be  got  rid  of  before  the  cause  can  be 
tried  again.  There  has  therefore  been  an  irregularity, 
unless  both  parties  have  agreed  to  waive  it.  The  plain- 
tiffs have  undoubtedly  shewn  every  disposition  to  do  so ; 
and  if  there  had  been  any  act  done  by  the  defendant 
shewing  his  assent— not  a  mere  non-feasance,  but  such  a 
one  as  necessarily  imported  that  a  second  trial  was  to  take 
place — I  should  have  thought  he  had  waived  the  irregu- 
larity also,  and  that  the  verdict  ought  not  to  be  disturbed, 
or  at  all  events  only  on  payment  of  all  costs.  At  first  I 
was  struck  with  the  argument  that  the  cross-examination 
of  the  witness  under  the  order  was  such  an  act  done  by 
the  defendant;  but  that  argument  proceeds  on  the  as- 
sumption that  no  valid  order  could  be  made  for  such  exa- 
mination, while  the  former  verdict  remained.  But  on 
looking  at  the  statute,  it  seems  to  me  that  an  order  for 
the  examination  of  a  witness  on  interrogatories  would  not 
necessarily  be  invalid,  although  a  former  verdict  still  stood ; 
— being  made  prospectively  with  reference  to  a  new  trial, 
in  case  the  verdict  should  be  set  aside.  If  it  were  other- 
wise, it  would  be  invalid  if  made  after  a  rule  nisi  for  a  new 
trial  was  granted,  and  while  it  was  pending.     The  act 
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jsmA.  rf  Pkatf  contains  no  words  of  restriction  whatsoever.    It  seems  to 

isidd 

me,  therefore,  that  there  was  no  waiver:  and  the  rule 
must  be  absolute  to  set  aside  the  verdicts,  and  for  a  new 
trial,  in  which  the  depositions  of  the  witness  Howard  are 
to  be  read  in  evidence,  and  his  examination  to  be  consi* 
dered  as  taken  under  a  valid  order. 


BoLLAND,  B.j  concurred. 

Alderson,  B. — I  am  of  the  same  opinion.  The  pro- 
per and  regular  course,  as  appears  from  the  case  of  Bacon 
v.  Cresswettf  would  have  been  to  apply  to  the  Court  for 
leave  to  retry  the  cause  at  the  next  assizes,  notwithstand- 
ing the  former  verdict.  But  that  regular  course  may  be 
waived  by  consent  of  the  parties.  In  this  case  I  do  not 
think  the  cross-examination  of  the  witness  by  the  defend- 
ant's attorney  was  any  waiver  of  the  irregularity  of  the  se- 
cond trial.  It  may  have  taken  place  on  the  tacit  condition 
that  the  plaintiffs  should  put  themselves  into  a  position  to 
try  the  cause  regularly  at  the  next  assizes ;  and  a  valid 
order  might  be  made  on  that  supposition,  although  tlie 
former  verdict  was  pending. 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


Thomas  v*  Jones. 


X  HIS  was  an  action  of  debt  for  wages,  and  came  on  for 
trial  before  Williams,  J.,  at  the  last  Carnarvon  Assizes. 
After  a  full  jury  had  appeared,  the  defendant  challenged 
the  array,  on  the  ground  that  the  plaintiff's  attorney  was 
the  under-sheriff^,   and  had  summoned  the  jury.     The 


Before  Uie 
new  rule  of 
Hilary  Temit 
2  Will.  4,  s.  65, 
a  motion  for 
arrest  of  judg- 
ment, or  for  a 
venire  de  novo, 
mutt,  in  this 
Court,  have 
been  made  within  the  four  fint  days  of  the  term  next  after  the  trial. 

The  new  rule  applies  to  trials  out  of  term  as  well  as  in  term.  All  such  motions,  therefore,  in  any 
of  the  Courts^  must  now  be  made  within  the  four  first  days  of  term  which  next  occur  after  tlie  trial. 
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plaintiff  denied  the  truth  of  the  challengei  and  the  chal«  £«*• «/ -PImti 
lenge  and  answer  having  been  put  on  parchment,  and  an* 
nexed  to  the  record^  the  learned  Judge  was  applied  to  to 
appoint  triers,  and  to  try  the  challenge,  which  he  declined 
to  do,  and  the  cause  proceeded.  Tiie  defendant  gave  evi- 
dence of  a  set-off  as  a  defence  to  the  action,  but  the  plains- 
tiff  had  a  verdict  for  ZOl. 

In  Easter  Term  (but  not  within  the  first  four  days  of 
the  term)  Welsby  obtained  a  rule  nisi  to  arrest  the  judg- 
ment, citing  Rex  v.  Edmonds  (a). 

Jervis  (Meeson  with  him)  now  shewed  cause. — First, 
this  application  was  too  late,  not  having  been  made  within 
the  first  four  days  of  the  term.  That  was  the  practice  of 
this  Court,  which  followed  in  this  respect  the  practice 
of  the  Common  Pleas  and  not  of  the  King's  Bench,  even 
before  the  new  rules :  Lane  v.  Crockett  (6),  Weston  v. 
Foster  (c).  But  the  rule  of  H.  T.  2  Will.  4,  s.  65,  puts 
the  case  beyond  doubt:  it  directs  '^that  no  motion  in 
arrest  of  judgment,  or  for  judgment  non  obstante  vere- 
dicto, shall  be  allowed  after  the  expiration  of  four  days 
from  the  time  of  trial,  if  there  are  so  many  days  in  term, 
provided  the  jury  process  be  returnable  in  the  same  term.'' 
It  will  be  said  that  this  rule  applies  only  to  trials  in  term ; 
but  it  was  made  in  order  to  assimilate  the  practice  of  all 
the  courts,  and  it  cannot  have  that  effect  unless  it  be  ap- 
plied to  all  cases. 

But  further,  this  application  ought  to  have  been  for  a 
venire  de  novo,  not  for  an  arrest  of  judgment:  Rexy* 
Edmonds.  And  lastly,  the  defendant  having,  after  tlie 
issue  joined  on  the  challenge  of  array,  gone  on  with  bis 
defence,  and  fought  out  the  case,  is  not  entitled  to  make 
any  application  to  the  Court.    If  he  intended  to  stand  on 

(a)  4  B.  &  Aid.  471.  (c)  2  Bing.  N.  C.  701 ;  3  Scott, 

(6)  7  Price,  666.  165,  164. 
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qfPltmf  this  defence,  he  ought  to  have  withdrawn  when  the 
1888 

learned  Judge  declined  to  entertain  it.     BrunskiU  t. 

Giles  {a). 

Welibjf,  contra. — Under  the  old  practice,  this  motion 
might  have  been  made  at  any  time  before  judgment  was 
actually  signed.  In  Manning's  Exchequer  Practice,  85S, 
that  is  laid  down  as  the  practice  of  this  Court,  and  Tayhr 
Y.  Whitehead  (i)  and  other  cases  are  cited  as  authorities 
for  it.  [Alderson,  B. — Those  are  all  cases  in  the  King's 
Bench,  and  several  of  them  criminal  cases :  a  court  of  crimi- 
nal judicature  would  be  ready  to  interfere  at  any  time  before 
punishment,  and  its  practice  might  therefore  be  different 
from  that  of  the  other  courts  in  which  civil  suits  are  enter- 
tained.] It  is  quoted  by  the  learned  author  as  being  iden- 
tical with  the  practice  in  the  Exchequer.  Lane  v.  Crockett 
can  hardly  be  considered  as  any  authority  the  other  way; 
the  matter  appears  to  have  been  very  abruptly  disposed 
of.  Then  if  such  was  the  old  practice,  the  new  rule  has 
not  altered  it.  It  appears  to  be  assumed  by  Coleridge^J., 
in  Brook  v.  Finch  (c),  that  the  rule  applies  only  to  trials 
in  term :  and  Boeanguet^  J.,  in  Weston  v.  Foster,  also  ex- 
presses doubts  on  the  subject. 

But  it  18  said  the  application  should  be  for  a  venire  de 
novo*  That  may  be  granted  on  this  motion :  Leach  v. 
Thomas  (d)*  And  there  is  no  authority  that  that  applies* 
tion,  which  differs  essentially  from  a  motion  for  a  new  trial, 
need  be  made  within  the  first  four  days  of  term. 

Parke,  B. — ^We  are  of  opinion  that  this  objection  must 
prevail.  I  think  that  now  every  application  to  arrest  the 
judgment,  and  I  should  say  also  for  judgment  non  obstante 
veredicto,  must  be  made  within  the  first  four  days  of  term. 

(«)  2  Moo.  &  Sc  41.  (c)  6  Dowi.  P.  C.  313. 

{b)  Dougl.  746.  id)  2  M.  &  W.  42?. 
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The  object  of  the  new  rule  was  to  assimilate  the  prac-  Sg^  rf  Ptet, 
tice  of  all  the  Courts  where  it  had  previously  differed ; 
hut  even  if  this  case  is  not  within  it^  it  appears  from  the 
case  of  hane  v.  Crockett^  that  the  old  practice  in  this 
Court,  which  followed  in  this  respect  the  practice  of  the 
Common  Pleas,  was  that  the  motion  must  be  made  within 
four  days  of  the  return  of  the  distringas  or  habeas  corpora: 
and  no  authority  has  been  cited  to  the  contrary,  except  a 
suggestion  in  Mr.  Manning's  Book  of  Practice,  for  which 
he  cites  only  cases  from  the  King's  Bench,  in  which  court, 
undoubtedly,  the  practice  was  that  the  motion  might  be 
made  at  any  time  before  judgment  signed.  I  think,  there- 
fore, that  in  the  first  place,  the  new  rule  applies  to  all 
cases,  and  means  that  the  motion  must  be  made  within 
the  four  days  of  term  which  next  occur  after  the  trial ;  but 
that  whether  this  be  so  or  not,  we  have  sufficient  authority 
for  saying  that  we  should  adopt  the  rule  in  the  Common 
Pleas,  and  not  in  the  King's  Bench.  And  it  is  not  an  un- 
wise rule,  because  the  defendant  may  still  have  his  remedy 
by  writ  of  error,  and  the  plaintiff  has  then  the  benefit  of 
bail  in  error.     The  rule  must  therefore  be  discharged. 

BoLLAND,  B.,  referred  to  Tidd's  New  Practice,  538. 

Alderson,  B. — In  Weston  v.  FoMter,  Pari^  J.,  throws 
some  doubt  on  the  authority  of  Taylor  v.  Whitehead,  and 
states  that  throughout  his  experience,  the  practice  in  the 
King's  Bench  had  been  to  reserve  leave  to  move  in  arrest 
of  judgment,  on  moving  for  a  new  trial.  If,  however,  this 
court  had  followed  the  practice  of  the  Court  of  King's 
Bench,  and  not  of  the  Court  of  Common  Pleas,  I  should 
have  thought  the  reasonable  construction  of  the  new  rule 
was,  that  such  an  application  should  not  be  allowed,  after 
the  party  has  had  four  days  of  term  after  the  trial  in  which 
to  move  it. 

Rule  discharged. 
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A  promissory 
note,  improperly 
stamped,  is  not 
admissible  as  m 
memorandum 
to  uke  tlie  case 
out  of  tlie  Su- 
tute  of  Limi- 
tations, under 
the  9  Geo.  4, 
c  14,  a.  8. 
That  section 
applies  only 
to  instruments 
which  might  be 
stamped  with 
an  agreement 
stamp. 

A  mere  parol 
statement  of  an 
antecedent  debt, 
without  any 
new  contract 
or  consideration, 
made  within 
six  years  beibre 
action  brought, 
does  not  cons- 
titute a  suf- 
cient  cause  of 
action  to  pre- 
vent the  opera- 
tion  of  the 
Statute  of  Limi- 
tations. 


Jokes  v.  Ryder. 

JUEBT  in  15/.  for  interest,  and  inSO/.  on  an  account 
stated.  Pleas^  nunquam  indebitatusi  and  the  statute  of 
limitations.  At  the  trial  before  Williams^  J.,  at  the  last 
Montgomeryshire  assizes,  the  only  witness  called  for  the 
plaintiff  was  his  sister,  who  stated  as  follows  : — "  On  the 
.5th  of  January,  1832,  the  defendant  came  to  the  plaintiff's 
house,  and  said  he  was  come  to  settle  with  him.  The 
defendant  asked  for  the  old  note.  An  old  account  for 
33/.  was  produced ;  it  was  for  money  the  defendant  had 
had  upon  use:  the  defendant  put  it  into  the  fire.  There 
was  12L  from  the  old  account,  and  3/.  they  put  to  it ; 
they  reckoned  it  up  15/. :  then  the  defendant  made  a  new 
note.'*  The  note  so  made  was  then  put  in  and  proved 
by  the  witness ;  it  was  as  follows : — 

''  Upon  demand,  I  promise  to  pay  to  Jeremiah  Jones 
the  sum  of  15/.,  with  lawful  interest  for  the  same,  for 
value  received  this  5th  day  of  January,  1833. 

"  R.  Ryder." 
"The  mark  of 

X 
Elinor  Jones/* 

The  note,  however,  on  its  production,  appeared  to  be  on 
a  1«.  instead  of  a  Is.  6d.  stamp,  and  was  therefore  ob- 
jected to  as  inadmissible,  on  the  authority  of  Green  v. 
Davies  (a),  and  Jardine  v.  Payne  (6).  The  plaintiff's 
counsel  contended  that  it  was  admissible,  at  all  events,  as 
a  memorandum  in  writing  to  take  the  case  out  of  the 
Statute  of  Limitations,  under  the  8th  section  of  Lord 
Tenterden*s  Act,  9  Geo.  4,  c.  14 ;  and  cited  Morris  v. 
Dixon  (c) ;  and  further,  that  the  parol  statement  of  ac- 

(a)  4  B.  &  Cr.  235;  6  D. &  R.         (c)  4  Ad.  &  E.  845;  6  Nev.  & 
306.  M.  438. 

(6)  I  B.  &  Adol.  ^&3. 
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count  constiluted  a  suflScient  cause  of  action  within  the  Exe%.  rf  Pkas, 

I8S8a 

six  years :    Smith  v.  Foriy  (a).    The  learned  Judge  al-  ^  "'  -» 

lowed  the  note  to  be  read,  and  directed  a  verdict  for  the        'onbs 
plaintiff  for  15/.  debt,  and  interest  4/.  12s.  6d,  giving  the    '    Rtdeb. 
defendant  leave  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages  by  the  amount  of  the  interest 

Alexander  having  obtained  a  rule  accordingly — 

Jervis  now  shewed  cause. — It  may  be  admitted  that, 
upon  the  authority  of  the  cases  cited  at  the  trial,  the  note, 
being  upon  a  wrong  stamp,  could  not  be  read  as  evidence 
of  .the  account  stated.  But,  in  the  first  place,  the  plain- 
tiff was  entitled  to  recover  on  the  parol  statement  of  ac- 
count proved  by  the  witness,  independently  of  the  note  : 
Smith  V.  Forty.  It  appeared  that  there  had  been  an 
original  debt  of  321.  due  from  the  defendant,  and  then  an 
account  was  come  to  of  the  balance  remaining  due,  and 
the  old  account  being  asked  for  and  produced,  the  de- 
fendant destroyed  it.  What  passed  between  the  parties 
amounted  to  a  consideration  for  a  new  promise  to  pay  the 
15/.,  which  consisted  of  the  121.  remaining  due  of  the  old 
debt,  and  th^  S/.,  apparently  interest,  added  to  it.  [Parke, 
B. — I  do  not  see  that  there  was  any  new  consideration. 
A  mere  parol  acknowledgment  within  the  six  years  of  an 
antecedent  debt  cannot  be  sufficient :  there  must  be  a 
new  contract.] 

Secondly,  the  note  was  admissible  as  an  acknowledg- 
ment, signed  by  the  party  charged,  to  take  the  case  out  of 
the  Statute  of  Limitations,  by  virtue  of  the  9  Geo.  4,  c.  14, 
s.  8,  being  a  memorandum  made  necessary  by  that  act: 
Morris  v.  Dixon.  It  is  said  on  the  other  side  that  that 
provision  applies  only  to  such  instruments  as  are  in  their 
nature  agreements.    But  the  question  is  only  for  what 

(a)  4  Car.  &  P.  126. 
VOL.  IV.  D  M.  W. 
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Mgeh.  ^fi^  purpose  the  instrument  is  used.  The  judgment  of  Cole* 
ridge,  J.,  in  Morris  y.  Dixon,  is  applicable  to  the  present 
case : — "  This  was  an  instrument  made  necessary  by  the 
9  Geo.  4,  Ct  14,  for  barring  the  Statute  of  Limitations, 
and  it  was  used  for  no  other  purpose.  If  there  had  been  no 
other  evidence  of  the  original  debt,  I  should  have  thought 
it  was  used  to  prove  that."  IParie,  B. — The  distinction 
between  the  cases  is,  that  there  the  instrument  could  only 
be  stamped  with  an  agreement  stamp,  the  necessity  for 
which  was  done  away  with  by  the  act  of  Parliament ;  but 
here  the  only  stamp  that  could  be  imposed  was  a  promia* 
sory  note  stamp.]  If  the  statute  is  to  be  so  much  limited  in 
construction,  its  operation  will  be  almost  entirely  defeated. 
The  inquiry  should  rather  be,  whether  the  instrument 
is  a  writing  made  necessary  by  the  act,  and  used  for  the 
purposes  of  the  act:  if  so,  it  is  exempted  from  stamp 
duty. 

Alexander  and  Wehby,  contra,  were  stopped  by  the 
Court 

Parke,  B. — ^I  am  reluctantly  compelled  to  come  to  the 
conclusion,  that  the  objection  to  the  admissibility  of  this 
document  must  prevail,  and  that  the  rule  must  be  made 
absolute  for  a  nonsuit.  Two  points  have  been  made  on  the 
part  of  the  plaintiff!  First,  it  is  said  there  was  evidence 
given  at  the  trial,  independently  of  the  promissory  note, 
to  shew  an  account  stated  between  the  parties,  on  which 
the  action  could  be  maintained.  It  was  proved  that  the 
parties  met  at  the  plaintiff's  house,  when  the  defendant 
said  he  came  to  settle,  and  asked  for  the  old  note.  An  old 
account  for  32/.  was  then  produced,  which  the  defendant 
put  into  the  fire:  12/.  was  remaining  from  that,  which  was 
made  up  to  15/.,  and  then  the  defendant  gave  a  new  note. 
Now,  nothing  appears  from  this  statement  to  shew  that 
the  parties  intended  to  convert  the  interest  then  due  into 
principal:  ifithadj  perhaps  the  case  of  Smith 7. Forty 
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might  apply.    In  that  case  it  was  agreed  that  interest  ^^'^.^f'^* 
should  run  from  the  date  of  the  account.    But  there  is  no  ^ 


instance  in  which  the  case  has  been  taken  out  of  the  sta-        'onu 


I 


«• 


tute,  on  the  ground  simply  that  there  has  been  a  parol  Ryssm 
statement  between  the  parties  of  a  debt  before  ascertained. 
Secondly,  it  is  contended  that  the  note  might  be  read  as 
an  acknowledgment  under  Lord  Tenterden's  Act  Now, 
the  general  principle  is,  that  every  instrument  ought  to  be 
stamped  according  to  its  legal  operation:  this  is  clearly  a 
promissory  note,  and  cannot  be  used  as  an  agreement^ 
and  as  evidence  of  an  existing  contract.  Then  the  effect 
of  the  eighth  section  of  Lord  Tenterden's  Act  is,  that  if 
the  instrument  be  such  as  would  operate  as  an  agreement, 
and  is  made  necessary  by  the  act,  no  stamp  need  be  im* 
posed  upon  it.  But  upon  this  paper  no  agreement  stamp 
could  ever  have  been  imposed ;  and  the  case  appears  to 
me  distinguishable  upon  this  ground  from  that  of  Morris  y» 
DJd?oii,  where  the  instrument  could  operate  only  as  an  agree- 
ment. The  result  therefore  is,  that  when  parties  mean  to 
make  an  instrument  solely  to  prevent  the  operation  of  the 
Statute  of  Limitations,  they  must  take  care  not  to  import 
into  it  terms  which  will  make  it  liable  to  stamp  duty  as  a 
promissory  note.  Here  the  instrument  is  clearly  a  pro- 
missory  note  on  the  face  of  it,  and  being  improperly 
stamped,  cannot  be  used  for  any  purpose. 

BoLLAND,  B.,  concurred. 

Alderson,  B.— The  Stamp  Act,  31  Geo.  3,  c.  25,  s.  19, 

says,  that  ''  no  promissory  note  shall  be  pleaded  or  given 
in  evidence  in  any  Court,  or  admitted  in  any  Court  to  be 
good,  useful  or  available  in  law  or  equity,  unless  the  same 
be  duly  stamped."  This  is  clearly  a  promissory  note ;  it 
follows  that  it  cannot  be  received  at  all :  and  if  so,  there 
is  nothing  to  take  the  case  out  of  the  statute. 

Rule  absolute  for  a  nonsmt 
D  2 
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ExeJu  of  PUa$f 
1838. 

'        "  King  r.  Bbnnett. 

A  testatrix  de*  JLHE  following  caso  was  stated  by  consent  under  a 

(after  the  death  Judge's  order  for  the  opinion  of  the  Court. 

Ufe?*t^"  ^^'  On  the  25th  of  May,  1 837,  the  plaintiff  put  up  for  sale 

Mcmii  «oii  of  by  public  auction  a  dwelling-house  and  premises  in  the 

Atthedroeof  couDty  of  Gloucester,  subject,  among  others,  to  the  fol- 

wili,  jf  K.^iad  lowing  conditions  of  sale,  that  is  to  say,  that  the  purchaser 

hut  two^of  Aem  ^^^^^^  immediately  pay  down  a  deposit,  in  proportion  of 

had  died  pre-  IQ/.  for  every  1002.  of  his  purchase-money,  into  the  hands 

Tiously.   After-       .  ,  ,     ,  _     .  *.         i 

wardf,  andin     of  the  vendor  s  agent,  and  sign  an  agreement  for  the  re* 
lUbtim'e^^K*.     mainder  on  or  before  the  11th  day  of  October  then  next, 
r'h'd^d*^*'     ^^  ^^*'  ^^  ^^^^^  ^iine  and  place  the  purchase  was  to  be 
her  lifetime),      Completed,  and  the  purchaser  was  to  have  possession  of 
•on,  John,  who    the  property ;  all  outgoings  up  to  that  time  were  to  be 
SlM^thit^ohi  cleared  by  the  vendor:— that  the  vendor  should  at  his  own 
tooic  under  the    expense,  on  or  before  the  1st  day  of  July  then  next,  prepare 
and  have  ready  for  delivery  at  &c.  an  abstract  of  his  tide 
to  the  property,  and  should  deduce  a  good  title  thereto : 
that  the  purchaser  should,  on  or  before  the  1st  day  of 
August  then  next,  deliver  a  statement  in  writing  of  bis 
objections,  if  any,  to  the  title,  and  in  default  thereof 
should  be  considered  as  having  accepted  the  same,  and 
all  objections  not  then  made  should  be  considered  as 
waived ;  and  in  case  any  objection  should  be  taken  to  the 
title,  it  should  be  in  the  power  of  the  vendor  to  annul  the 
sale,  and  return  the  deposit  money  to  the  purchaser,  in 
full  satisfaction  of  all  damages,  costs,  and  charges  which 
such  purchaser  should  sustain :  that  upon  payment  of  the 
remainder  of  the  purchase-money  at  the  time  above  men- 
tioned, the  vendor  should  convey  the  property  to  the 
purchaser ;  the  purchaser  at  his  or  her  own  expense  to 
prepare  the  conveyance  to  him  or  her,  and  to  tender  or 
leave  the  same  on  or  before  the  1st  day  of  September  then 
next,  at  &c.,  for  execution  by  the  vendor.    And  there- 
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upon  the  defendant  became  and  was  the  highest  bidder  for  iS«»A.  0/  pum,  ; 
the  said  premises,  at  and  for  the  sum  of  905/.,  and  was    ^         '  ^  . 
declared  so  to  be,  and  signed  an  agreement  to  complete        Kino 
his  purchase  according  to  the  said  conditions.  Bennett. 

Sarah  Hewitt,  being  seised  in  fee  of  certain  premises, 
and,  among  others,  those  put  up  for  sale  as  aforesaid,  by 
her  will,  bearing  date  the  2Srd  day  of  December,  1811, 
and  duly  executed  to  pass  real  estates,  devised  the  said 
premises  so  put  up  for  sale  as  follows : — I  give  and  devise 
my  messuage,  outhouses,  courts,  gardens,  orchards,  and 
three  closes  of  ground,  with  the  tithes  and  appurtenances 
thereof,  situate  at  Kilcott,  now  in  the  occupation  of  John 
Morris,  and  also  a  little  close  in  Kilcott  aforesaid,  called 

Giddy  Nap,  in  the  occupation  of Hiscox,  unto  John 

Morris  and  Ann  his  wife,  and  the  survivor  of  them,  for 
and  during  their  lives,  and  the  life  of  such  survivor :  and 
from  and  after  the  death  of  such  survivor,  I  give  and  de« 
vise  the  last  mentioned  messuage,  &c.  and  premises,  unto 
Sarah,  the  wife  of  John  King,  Esq.,  and  one  of  the 
daughters  of  William  Holborow  the  elder,  for  and  during 
her  life ;  and  after  her  decease,  unto  the  said  John  King, 
if  he  survives  her,  for  and  during  his  life ;  and  from  and 
after  the  decease  of  the  survivor  of  them  the  said  John 
King  and  Sarah  King  his  wife,  I  give  and  devise  the  same 
last  mentioned  messuage,  &c.,  and  premises,  unto  the 
second  son  of  them  the  said  John  and  Sarah  King,  and 
the  heirs  and  assigns  of  such  second  son  for  ever. 

At  the  time  of  making  this  will,  the  said  John  and  Sarah 
King,  in  the  will  named,  had  had  three  sons,  Elisha,  John, 
and  William  George;  but  William  George  was  the  only 
one  then  living,  Elisha  having  died  in  the  month  of 
August,  1809,  and  John  in  the  month  of  May,  1811  (a). 
The  testatrix  died  in  the  year  1821.    In  the  month  of 


(a)  It  was  agreed  that  it  should     that  the  testatrix  knew  the  circum- 
be  taken  as  a  fact  ia  this  case,     stances  of  the  family. 
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u  ¥J^f^9  May,  ISlSj  the  said  John  and  Sarah  King  had  a  fourth 
son,  Henry  King,  who  died  in  the  month  of  April,  1814; 
and  in  the  year  1815  they  bad  a  fifth  son,  John  Henry 
King,  the  present  plaintiff.  William  George  King  is 
now  alive :  John  Morris  and  Ann  his  wife,  and  John  and 
Sarah  King,  who  are  respectively  named  in  the  will,  were 
all  dead  some  time  before  the  said  sale.  The  plaintiff, 
within  the  time  mentioned  in  the  conditions,  prepared  and 
delivered  an  abstract  of  title  to  the  premises,  wherein  he 
assumed  himself  to  be  entitled  thereto  in  fee,  as  the  second 
son  of  John  and  Sarah  King,  by  virtue  of  the  will  of  Sarah 
Hewitt :  and  the  defendant,  within  the  time  mentioned  in 
the  conditions,  objected  to  the  title  so  produced,  on  the 
ground  that  the  plaintiff  was  not  the  second  son  of  John 
and  Sarah  King,  according  to  the  true  construction  of 
the  will  of  Sarah  Hewitt. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  has  a  good  title  in  fee  simple  to  the  premises 
80  put  up  to  sale.  If  he  has,  a  judgment  is  to  be  entered 
for  the  plaintiff  by  confession,  for  814i  IOj.  If  the  Court 
should  be  of  opinion  that  he  has  not,  judgment  of  nolle 
prosequi  is  to  be  entered  for  the  defendant. 

B.  Fl  RiehardSf  for  the  plaintiff,  relied  on  Lomax  v. 
Holmden  (a),  and  Driver  v.  Frank  (A). 

Stephen,  Seijt,  for  the  defendant. — Supposing  the  tes- 
tatrix to  have  known  that  the  two  first  sons  were  dead,  the 
question  is,  whom  she  intended  by  the  description  of  "  the 
second  son"  of  John  and  Sarah  King.  The  defendant 
contends  that  it  must  be  construed  to  mean  Henrv,  who 
was  the  second  son  born  after  the  making  of  the  will.  It 
can  make  no  difference  that  he  aflterwards  died  in  the  life- 


(a)  1  Ve8.  sen.  294. 
(ft)  3M.&SeL  29;  8.0.  on  error,  8  Taunt  468 1  6Price,41. 
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time  of  the  testatrix :  that  would  only  make  it  a  lapsed  &«A.  vl  vum^ 
devise ;  but  it  is  a  principle  well  established  that  no  tes-  ^ 

tator  is  supposed  to  contemplate  a  case  of  lapse :  Ulrich  Kina 
▼•  Licfffield  (a)*  It  is  clear  the  testatrix  could  not  mean  BaxnTT. 
the  second  son  in  the  actual  order  of  their  birth :  and  the 
most  reasonable  interpretation  therefore  iS|  that  she  meant 
the  son  who  should  be  second  in  order  of  birth  after  the 
date  of  her  will.  [Aldersan,  B. — Suppose  William  George 
had  died  instead  of  Henry,  what  then  ?]  Henry  would 
still  have  taken,  although  he  became  the  eldest  IVafford 
V.  Ashton  (b),  and  West  v.  Lord  Primate  of  Ireland  (c), 
are  authorities  in  favour  of  the  defendant.  In  the  latter 
case,  the  testator,  by  his  will,  had  desired  that  his  executor 
should,  at  his  (the  executor's)  decease,  bequeath  1000 
guineas  to  Lord  Cantalupe,  for  the  use  of  his  seventh,  or 
youngest  child  in  case  he  should  not  leave  a  seventh  child 
living.  At  the  death  of  the  testator.  Lord  C.  had  six 
children  only  living,  a  seventh  having  been  born  and  died. 
Several  children  were  born  afterwards,  of  whom  the  plain- 
tiff was  the  first,  and  he  claimed  the  legacy  as  being  the 
seventh :  but  it  was  held  that  as  he  was  in  fact  the  eighth 
in  order  of  birth,  he  could  not  take,  and  the  Court  decreed 
in  favour  of  the  youngest  child.  Here  the  testatrix  meant 
that  a  son  born  after  the  date  of  the  will  should  take,  with- 
out reference  to  his  dying  in  her  lifetime,  which  she  cannot 
be  taken  to  have  contemplated.  Suppose  Henry  had  left 
issue — would  they  be  excluded  ?  That  would  be  a  pal- 
pable violation  of  the  testatrix's  intentions ;  yet  if  it  is  to 
be  assumed  that  the  will  has  reference  to  the  period  of  her 
death,  that  will  follow :  but  if  she  contemplated  his  dying 
in  her  lifetime,  she  must  also  have  contemplated  the  pos- 
sibility of  his  leaving  issue.  It  was  a  well  understood 
rule,  before  the  recent  statute,  that  as  to  personalty  a  will 

(a)  2  Atk.  375.  (e)  3  Bro.  Gh.  C.  448;  2  Cox, 

(b)  2  Vem.  €0;  Eq.  Ca.  Abr.     268. 
218. 
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£ifA.^PkM,  spoke  from  the  deaths  but  as  to  realty  from  its  date. 
Second  is  a  relative  temii  and  always  respects  the  question 
whom  the  testator  means  as  the  first.  Did  not  this  testa- 
trix refer  to  the  first  son  then  living  ?  If  so,  she  most 
have  meant  the  second  relatively  to  him — that  is^  Henry, 
who  was  the  next  bom.  In  Driver  v.  Franks  no  doubt 
the  party  who  was  held  entitled  was  the  second  son  at 
the  death  ;  but  the  question  was  not  between  him  and  a 
son  born  after  the  date  of  the  will.  Lomax  v.  Holmden 
is  certainly  irreconcileable  with  the  defendant's  argu- 
ment. 

Richards^  in  reply. — Kb  to  the  argument,  what  would 
have  been  the  effect  if  Henry  had  left  issue,  supposing  the 
legacy  to  lapse,  as  the  defendant  contends,  they  would 
equally  lose  it.  In  Traffbrd  v.  Ashion^  the  son  who  took 
was  a  son  born  ajier  the  death  of  the  testator ;  the  law 
then  looks  to  the  state  of  the  family  at  that  time,  and 
they  take  as  they  afterwards  come  in  esse.  West  y^Lard 
Primate  of  Ireland  turned  on  the  particular  words  of 
the  devise.  But  Lomax  ▼.  Holmden  is  decisive  for  the 
plaintiff. 

Lord  Abimger,  C.  B. — It  appears  to  me  that  this  ease 
is  governed  by  Lomax  v.  Holmden.  All  the  argument  in 
favour  of  the  defendant  is  put  to  flight  as  soon  as  you  get 
out  of  the  difficulty  of  taking  the  second  son  in  the  order 
of  birth.  The  testatrix  could  not  mean  that  second  son, 
because  at  the  date  of  her  will  only  one  was  living.  Then 
whom  did  she  mean  ?  The  defendant  says,  the  second 
with  reference  to  the  first  then  living :  but  I  do  not  agree 
in  that  construction.  Suppose  the  elder  had  died — then 
the  second  would  be  the  eldest.  It  is  said,  suppose  he 
had  left  issue,  what  would  be  the  result?  The  same  diffi* 
culty  would  have  occurred,  but  with  more  force.  We 
cannot  construe  the  will  except  with  reference  to  its  date. 
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or  to  the  testatrix^s  death :  and  if  from  the  circumstancei  JBmA.  ^  PUm, 

1838 
it  cannot  be  construed  with  reference  to  its  datCi  because 

there  was  then  no  second  son  living,  it  must  be  read  with 

reference  to  the  death :  and  must  mean  such  son  as  shall 

be  the  second  son — ^i.  e.  the  next  to  the  eldest  son — at  the 

time  of  the  testatrix's  death.    If  the  testatrix  had  meant 

what  the  defendant  contends  for,  she  would  have  altered 

her  will  according  to  the  change  of  circumstances.     I  am 

of  opinion,  therefore,  that  this  case  is  governed  by  the 

authority  of  Lomax  v.  Holmdetif  and  that  the  plaintiff  is 

entitled  to  judgment. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  could  not 
be  said  that  William  George  could  in  any  view  be  consi- 
dered as  the  second  son.  That  being  so,  to  what  are  we 
to  look  in  order  to  satisfy  the  will  ?  It  seems  to  me,  to  the 
state  of  circumstances  at  the  time  of  the  testatrix's  death. 
It  might  be  that  knowing  the  eldest  son  would  be  otherwise 
provided  for,  she  did  not  mean  in  any  case  to  make  him 
the  object  of  her  bounty. 

Alderson,  B. — ^I  am  of  the  same  opinion.  If  you  take 
the  period  of  making  the  will,  the  testatrix  could  not  con- 
template a  gift  but  to  a  party  thereafter  to  be  born :  for 
William  George  could  not  fulfil  her  intention,  either  in 
the  order  of  birth  or  with  reference  to  present  circum- 
stances: he  had  been  the  third  son,  and  was  then  the 
first.  Then  the  rule  laid  down  by  Lord  Hardwicke  is, 
that  if  the  will  cannot  apply  to  any  person  in  existence 
when  the  will  was  made,  we  must  look  to  the  time  of  the 
testator's  death.  If  so,  John  was  clearly  the  second  son 
at  that  time,  and  fulfilled  the  terms  of  the  will.  It  is  said 
that  Henry,  who  was  afterwards  bom,  was  contemplated. 
That  is  directly  in  conflict  with  the  principle  laid  down  by 
Lord  Hardwicke,  that  the  will  shall  not  speak  from  those 
intermediate  periods.    My  Brother  Stephen  puts  the  case 
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jBMft.  rf  Pi$Mt  of  bis  having  left  issue— then  they  would  have  lost  the 
property,  even  on  his  own  argument,  it  being  a  case  of 
lapse.  West  ▼•  Lard  Primate  of  Ireland  is  distinguisb- 
able ;  the  Court  there  looked  at  the  death  of  the  eze* 
cutor  of  the  testator,  as  the  period  of  time  to  which  the 
will  was  to  apply.  At  the  time  of  the  testator*s  death, 
no  seventh  child  of  Lord  Cantalupe  was  living;  but 
at  the  death  of  the  executor.  Lady  Matilda  West  was 
the  youngest,  and  therefore  the  only  person  who  could 
take. 

Judgment  for  the  plaintiffi 


Rhodes  r.  Smethurst,  Administratrix  of  Hobson, 
Deceased, 

It  if  no  aDiwef  AsSUMPSIT  ou  a  promissory  note  for  2500A,  dated  the 
sututeofLimi-  ISth  May,  1818,  made  by  the  intestate  James  Hobson  in 
af^r'iSbe  otuM  ^^^  lifetime,  payable  to  the  plaintiff  or  order  on  demand* 
of  action  m-       There  were  also  counts  for  money  lent,  money  had  and  re- 

crued,  and  after  ^  ^ 

the  sutttte  had  ceived,  interest,  and  on  an  account  stated.  Third  plea, 
Sedebtor^'  &ctio  non accruit  infra  sex  annos.  Replication  thereto,  so 
within  Aedx     f     ^  ^Yie  same  related  to  the  first  count  of  the  declaration. 

yean,  died,  and  ' 

that  (by  reaion  that  the  causc  of  actiqn  in  that  count  mentioned  accrued 

to  Uie  right  to  to  the  plaintiff  within  six  years  next  before  the  time  of  the 

enoltor  ?hit  death  of  the  said  James  Hobson,  to  wit,  on  the  1st  of 

r*"  hlted"ratii  ^^y*  ^^^'  *"^  ^^**  afterwards,  to  wit,  on  the  13th  day 

aaer  the  ex-  of  May,  1830,  the  said  James  Hobson  died,  having  there* 

L  year^and  toforc,  OU  the  8th  day  of  February,  1817,  signed  a  certain 

^•ued  si^h'  testamentary  paper  purporting  to  be  his  last  will  and  testa- 

ezecntor  within  ment,  and  thereby  then  named  and  appointed  the  plaintiff 


time  after  pro-    and  One  Betty  Hobson,  (which  said  Betty  Hobson  died  in 
bate  glinted,      ^j^^  lifetime  of  the  said  James  Hobson,)  executor  and  exe- 
cutrix thereof,  and  having  afterwards  in  his  lifetime,  to 
wit|  on  the  11th  day  of  Decemberf  1829|  signed  a  cer* 


TRINITY  TKRMj  1  VICT.  46 

tain  other  testamentary  paper  also  purporting  to  be  the  Am^  ifPUmt 
last  will  and  testament  of  him  the  said  James  HobsoUi  ^ 
wherein  no  person  was  named  as  executor  thereof;  and  Rbodm 
the  plaintiff  further  saith,  that  shortly  after  the  death  of  Skbtburit. 
the  said  James  Hobson«  and  before  the  grant  of  the  ad- 
ministration of  the  goods  and  chatteb,  rights  and  credits 
of  the  said  James  Hobson  deceased^  at  the  time  of  his 
deathj  to  the  defendant,  or  any  other  persoui  to  wit,  on 
the  1st  day  of  October,  1830,  the  plaintiff  applied  to  the 
proper  Ecclesiastical  Court,  that  is  to  say,  to  the  Con- 
sistory Court  of  Chester,  that  probate  of  the  said  testa- 
mentary paper  hereinbefore  firstly  mentioned  as  the  last 
will  and  testament  of  the  said  James  Hobson,  deceased, 
might  be  granted  to  him  the  plaintiff  as  the  executor 
thereof  therein  named ;  whereupon,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant,  then  claiming  to  be  next 
of  kin  of  the  said  James  Hobson,  deceased,  produced  to 
the  said  last-mentioned  Court  the  said  testamentary  paper 
hereinbefore  secondly  mentioned,  and  then  required  of 
the  said  last-mentioned  Court  that  administration  of  all 
and  singular  the  goods,  chattels,  and  credits  of  the  said 
James  Hobson,  deceased,  at  the  time  of  his  death,  with 
the  said  last-mentioned  testamentary  paper  annexed,  as 
the  will  and  testament  of  the  said  James  Hobson,  de- 
ceased, should  be  then  granted  to  her  the  defendant,  as 
such  next  of  kin  of  the  said  James  Hobson,  deceased,  as 
aforesaid ;  and  thereupon,  it  being  the  opinion  of  the  said 
last<mentioned  Court  that  the  plaintiff  was  entitled  to  pro- 
bate of  the  said  testamentary  paper  hereinbefore  firstly 
mentioned,  as  the  last  will  and  testament  of  the  said  James 
Hobson,  deceased,  it  was  afterwards,  to  wit,  on  the  SSnd 
day  of  November,  1832,  by  the  Reverend  and  Worshipful 
Henry  Raikes,  Clerk^  Master  of  Arts,  Vicar-General  and 
Ofiicial  Principal  of  the  Right  Reverend  Father  in  God, 
John  Bird,  Lord  Bishop  of  Chester,  decreed  that  the 
probate  of  the  said  testamentary  paper  hereinbefore  firstly 
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Adk.  rf  Pktu,  mentioned,  as  the  last  will  and  testament  of  the  said  James 
Hobson,  deceased,  should  be  granted  to  the  plaintiff; 
whereupon  the  defendant  then  appealed  against  the  said 
decree  to  the  Chancery  Court  of  York,  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  to  wit,  on  the 
26th  day  of  July,  18S3,  the  said  decree  of  the  said  Con- 
sistory Court  of  Chester  was,  by  the  Bight  Worshipful 
Granville  Harcourt  Vernon,  Master  of  Arts,  Official  Prin- 
cipal of  the  said  Chancery  Court  of  York,  reversed,  an* 
nulled,  and  rescinded,  and  the  defendant  was  then,  by  the 
said  Granville  Harcourt  Vernon,  as  such  official  principal 
of  the  said  last-mentioned  Court,  declared  to  be  entitled^ 
as  the  next  of  kin  of  the  said  James  Hobson,  deceased, 
to  the  administration  of  all  and  smgnlar  the  goods  and 
chattels,  rights  and  credits  of  the  said  James  Hobson, 
deceased,  at  the  time  of  his  death,  with  the  said  testa- 
mentary paper  hereinbefore  secondly  mentioned,  as  the 
last  will  and  testament  of  the  said  James  Hobson,  deceased, 
annexed ;  whereupon  the  plaintiff'then,  to  wit,  on  the  day 
and  year  last  aforesaid,  appealed  against  the  said  last- 
mentioned  decree  to  the  most  Noble  and  Right  Honour- 
able the  Judicial  Committee  of  the  Privy  Council  of  his 
late  Majesty  King  William  the  Fourth;  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  to  wit,  on  the 
2nd  day  of  February,  18S5,  by  a  certain  report  then  made 
to  his  said  kte  Majesty  in  Council  by  the  said  Judicial 
Committee,  it  was  then  reported  and  recommended  that 
the  said  decree  of  the  said  Chancery  Court  of  York 
should  be  affirmed,  and  that  administration  of  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  James  Hobson,  deceased,  at  the  time  of 
his  death,  with  the  said  testamentary  paper  hereinbefore 
secondly  n^entioned  as  the  last  will  and  testament  of  the 
said  James  Hobson,  annexed,  should  be  granted  to  the 
said  defendant ;  which  said  report  was  afterwards,  on  the 
18th  day  of  the  said  month  of  February,  by  his  said  late 
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Majeftty  in  Council  duly  affirmed :  in  pursuance  whereof,  EmM.  of  puaa^ 
afterwardsi  and  not  at  any  earlier  period,  to  wit  on  the 
18th  day  of  June,  1835,  administration  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits,  which  were  of 
the  said  James  Hobson,  deceased,  at  the  time  of  his  death, 
with  the  said  last  will  and  testament  of  the  said  James 
Hobson  annexed,  was  duly  granted  to  the  defendant ;  and 
the  plaintiff  in  fact  further  saith,  that  until  the  said  grant 
of  administration  so  made  to  the  defendant  as  aforesaid, 
there  was  not  at  any  time  from  the  time  of  the  death  of 
the  said  James  Hobson,  any  legal  personal  representative 
of  the  said  James  Hobson,  deceased,  or  any  other  person 
whatsoever  liable  to  the  plaintiff,  and  against  whom  the 
plaintiff  could  commence  any  action  or  suit  in  respect  of 
the  said  causes  of  action  in  the  said  first  count  mentioned ; 
and  that  within  a  reasonable  time,  that  is  to  say,  within 
the  space  of  three  months  after  the  said  grant  of  adminis- 
tration to  the  said  defendant  as  aforesaid,  to  wit,  on  the 
12th  day  of  September,  18S5,  the  plaintiff  issued  his  writ 
of  summons  out  of  the  said  Court  here,  and  thereby  com- 
menced his  said  action  against  the  defendant,  as  such  ad- 
ministratrix as  aforesaid,  in  respect  of  the  said  sums  of 
money  and  causes  of  action  in  the  said  first  count  of  the 
said  declaration  mentioned;  and  the  plaintiff  in  fact  says, 
that  the  said  periods  which  respectively  elapsed  between 
the  accruing  of  the  said  causes  of  action  in  the  said  first 
count  mentioned,  and  the  time  of  the  death  of  the  said 
James  Hobson,  and  between  the  said  grant  of  administra- 
tion to  the  defendant  as  aforesaid,  and  the  time  of  the 
commencement  of  this  suit,  do  not  together  amount  to 
the  period  of  six  years,  but  only  to  a  much  less  time,  to 
wit,  to  the  period  of  one  year  and  four  months. — Verifi- 
cation. 

Rejoinder,  that  the  causes  of  action  in  the  first  count 
mentioned  did  not  accrue  to  the  plaintiff  within  six  years 
next  before  the  death  of  the  said  James  Hobson«  m  man- 
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Smh>  rf  Pimi  net  and  form  as  in  the  replication  alleged ;  on  which  issue 
1838.  .  .      , 

was  joined. 

The  cause  was  tried  before  Park,  J.,  at  the  last  War- 
wick assises,  and  a  verdict  found  for  the  plaintiffl  A  rule 
having  been  subsequently  obtained  to  enter  a  verdict  for 
the  defendanti  or  to  arrest  the  judgment  on  the  first 
count,  on  the  ground  that  the  replication  was  no  answer 
to  the  plea,  the  case,  at  the  suggestion  of  the  Court,  and 
with  the  consent  of  the  parties,  was  set  down  in  the  spe- 
cial paper  for  argument,  and  was  now  argued  by 

Sir  W.  FoUett  for  the  plaintiff.— The  uniform  result  of 
the  cases  decided  on  the  Statute  of  Limitations  is,  that  it 
shall  not  deprive  the  plaintiff  of  his  remedy  against  his 
debtor,  unless  he  have  been  guilty  of  the  laches  or  defuMU 
contemplated  in  the  statute.  The  statute  21  Jac.  1,  c.  16, 
contains,  in  s.  7,  express  exceptions  of  certain  cases  where 
actions  mighi  be  commenced,  viz.  the  cases  of  plaintiffs 
who  are  infants,  femes  covert,  non  compotes,  &c.,  at  the 
time  of  the  accruing  of  the  cause  of  action.  But  here 
the  phiintiff  cauU  not  sue  any  person  until  after  probate 
was  taken  out  to  the  debtor's  estate.  There  b  no  pro- 
vision in  the  act  giving  executors  plaintiffs  any  extension 
of  the  time,  yet  the  courts  have  extended  the  words  of  the 
act,  by  an  equitable  construction,  in  their  fieivour,  giving 
them  a  reasonable  period  after  probate  in  which  to  pro- 
ceed with  an  action.  In  Cary  v.  Stephenson  (a),  where 
C.  was  indebted  to  A.,  who  died,  and  B.  received  the 
money,  and  afterwards  the  plaintiff's  wife  took  out  ad- 
ministration to  A.,  and  within  six  years  after  the  grant  of 
administration,  but  not  within  six  years  after  the  receipt 
of  the  money,  the  plaintiff  sued  B.  for  money  had  and  re- 
ceived ;  it  was  held  that  the  Statute  of  Limitations  could 
be  no  bar  to  the  action,  because  the  plaintiff's  title  com- 

(•)  2Sslk.421;  &G.Gsrt>i.a35|  Skia.655;  4Mod.372. 
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menced  by  taking  out  the  letters  of  administration.   That  JEm**  rf  ^^^^% 
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case  is  not,  indeed,  directly  in  point,  because  the  money 

was  not  received  by  the  defendant  till  after  the  death  of 
the  intestate;  but  the  Court  says  the  statute  does  not 
apply,  proceeding  on  the  ground  that  there  was  no  laches 
on  the  part  of  the  plaintiff.  \Alderton^  B. — ^There  waa 
there  no  cause  of  action  until  an  administrator  was  ap« 
pointed,  when  the  money  became  money  received  to  his 
use.]  In  Wileoeks  ▼•  Huggins  (a),  which  was  an  action 
on  a  promissory  note  dated  July,  1719,  by  the  executor 
of  the  executrix  of  6.  W.,  the  defendant  pleaded  that  the 
aetion  did  not  accrue  within  six  years ;  the  pliuntiff  re-> 
plied,  that  the  first  executrix,  in  Trin.  11  Geo.  1  (1725), 
sued  out  a  bill  of  Middlesex  against  the  defendant,  re* 
tumable  in  the  following  Michaelmas  Term,  on  which 
there  was  a  continuance  by  non  misit  breve,  and  an  alias 
taken  out,  returnable  in  Hilary  Term  following,  before 
which  the  executrix  died,  and  made  the  plaintiff  her  exe- 
cutor, who,  in  Michaelmas  Term,  S  Geo.  2,  sued  out  a 
latitat  against  the  defendant,  on  which  he  declared;  con* 
eluding  with  an  averment  that  the  cause  of  action  accrued 
within  six  years  before  suing  out  the  first  bill  of  Middle- 
sex. There  no  reason  whatever  was  shewn  for  the  delay 
of  the  four  years  between  the  first  and  the  last  writ :  and 
therefore  the  Court  held  the  replication  bad  by  reason  of 
that  unnecessary  delay,  saying  "  that  the  most  that  had 
ever  been  allowed  was  a  year,  and  that  within  the  equity 
of  the  proviso  in  the  statute,  which  gives  the  plaintiff  a 
year  to  commence  a  new  action,  where  the  judgment  is 
arrested  or  reversed ;  but  they  would  not  go  a  moment 
further,  for  it  would  let  in  all  the  inconveniences  which 
the  statute  was  made  to  avoid.*'  And  they  added — **  If, 
indeed,  the  second  executor  had  been  retarded  by  suits 
about  the  will  or  administration,  and  he  had  shewn  that 

(a)  2  Sors.  907|  Fitsg.  170|  289. 
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£<eft.  rf  PUatf  in  pleading,  it  would  have  been  otherwise,  because  then 
^    the  neglect  would  have  been  accounted  for.*'    If»  there- 
Rbodes       fore,  it  be  shewn  in  pleading  that  there  has  been  no  de« 
Smbtburit.    fftult  or  laches,  the  statute  does  not  apply.    It  was,  how- 
ever, erroneously  stated  in  that  case  that  the  longest  time 
that  had  ever  been  allowed  to  an  executor  was  a  year :  in 
Lethbridge  v.  Chapman  (a),  there  was  an  interval  of  four- 
teen months,  yet  the  action  was  held  in  tune.    Other  cases 
of  the  same  class  are  collected  in  Comyns'  Digest,  Temps, 
G.17. 

There  are,  however,  other  authorities  bearing  more 
directly  upon  the  point  which  arises  in  the  present  case-^ 
the  application  of  the  statute  where  there  is,  for  a  part  of 
the  six  years,  a  want  of  any  party  to  be  sued.  In  Hall  v. 
Wyboum  (A),  to  assumpsit  for  goods  sold,  the  defendant 
pleaded  non  assumpsit  infra  sex  annos.  The  plaintifT 
replied,  that  the  defendant,  at  the  time  of  the  promise  in 
the  declaration  mentioned,  was  resident  in  parts  beyond 
the  seas,  and  out  of  the  allegiance  of  the  king  and  queen, 
and  there  continued  until  &c.,  on  which  day,  and  not 
before,  he  voluntarily  returned  into  this  realm ;  and  that 
the  plaintiff's  bill  was  exhibited  against  him  within  a  year 
after  his  return.  It  was  held,  on  demurrer,  that  the  re- 
plication was  ill,  on  the  ground  that  the  plaintiff  had  neg- 
lected his  proper  remedy,  by  not  filing  an  original  and 
prosecuting  the  defendant  to  outlawry,  which,  though  it 
should  be  reversed  on  his  return,  yet  the  plaintiff  might 
then  have  brought  another  original  by  journeys*  accounts, 
and  thereby  taken  advantage  of  his  first  writ.  The  Court 
thereal  so,  therefore,  decided  against  the  plaintiff  solely 
on  the  ground  that  he  had  been  guilty  of  laches,  because 
he  might  have  commenced  his  action  sooner.  Here  the 
plaintiff  had  no  mode  of  doing  so.    Suppose  a  promissory 

(a)  Cited,  Fitzg.  171,289. 
{h)  Carth.  136;  S.  C.  3  Mod.  311 1  2  Sslk.  420;  1  Show.  9S. 
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note  were  giveiii  payable  on  the  5th  of  November,  and  the  Exch.  qf  pum, 
maker  died  on  the  dth,  according  to  the. case  on  the  other  ^  '    ^ 

side,  if  the  party  entitled  to  administration  neglected  to  Rhodes 
take  it  out  for  six  years,  the  plaintiff  would  be  barred  of  SiiETRuatT. 
his  remedy.  Joliffe  v.  Piti  (a)  is  an  authority  strongly  in 
favour  of  the  view  now  contended  for.  There  the  plaintiff 
had  lent  W.  a  sum  of  money  on  a  note  dated  in  August, 
1689,  with  interest  at  1/.  per  cent  per  month.  W.,  then 
residing  beyond  seas,  paid  two  years'  interest,  but  then 
failed,  and  went  to  the  East  Indies,  where  he  died  in 
February,  1706,  having  in  the  interval  acquired  consider- 
able property,  and  made  a  will  appointing  the  defendant 
Pitt  his  executor.  In  April  1702,  the  plaintiff  sued  out 
a  latitat  against  W.,  which  was  continued  on  the  roll  till 
1706.  In  October  1710,  the  defendant  Pitt  came  over 
to  England,  and  proved  the  wilL  In  May  1714,  the  * 
plaintiff  filed  his  bill  against  him  and  other  creditors  of 
W.,  for  whom  it  was  insisted  that  the  plaintiff  was  barred 
by  the  Statute  of  Limitations.  It  is  said  to  have  been 
agreed  that  the  plaintiff  b^ing  abroad  tiU  170^  and  then 
suing  out  his  writ,  with  continuances  until  the  debtor's 
death,  all  that  time  was  well  excused ;  and  also  until  his 
will  was  proved  and  there  was  an  executor,  since  laches 
could  not  be  attributed  to  the  plaintiff  for  not  suing,  while 
there  was  no  executor  against  whom  he  could  bring  his 
action ;  the  only  objection  made  on  the  defendant's  part 
being,  that  the  plaintiff  ought  to  have  revived  the  former 
action  at  law,  and  not  have  filed  a  bill  in  equity.  The  Lord 
Chancellor  Cowper  held  that  the  statute  did  not  apply, 
and  decided  in  favour  of  the  plaintiff.  The  cases  in 
which  it  has  been  decided  that  when  the  statute  has  once 
begun  to  run,  it  goes  on  running,  will  be  found  all  to  have 
been  cases  in  which  the  plaintiff  could  have  proceeded 
with  the  action.     [Alderson^  B. — There  are  cases  in  which 

(a)  2Vem.694. 
VOL.  IV.  E  M.  W. 
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^^l^^^*  the  plaintiff  could  not  have  even  known  that  the  right  of 

"    action  bad  accrued — as  of  treapaaa  under  ground — ^yet 

RHODBi       the  statute  has  been  held  to  run  against  him.    So  where 

^MSTBUftst.  the  breach  of  a  contract  baa  occurred  more  than  six 
years  beforsi  although  the  special  damage  accrued  within 
Ihe  six  years,  the  statute  baa  been  held  to  be  a  bar; 
Batiley  v.  Falconet  (a).  There  are  some  instances  of 
peculiar  hardship  of  that  class.  So  in  the  case  of  negli- 
gence or  misfeasance  by  an  attorney,  where  it  is  not  die- 
eovered  within  the  six  years  (i).]  Those  are  cases  where 
there  is  only  the  want  of  knowledge  of  some  faet^  not 
where  the  party  is  precluded  from  suing  by  law:  Here 
the  plaintiff  knows  the  facts,  and  is  desirous  to  proceed 
With  his  action,  but  the  law  prevents  him.  How,  then,  can 
he  be  said  to  have  been  guilty  of  laches — ^which  is  the  test 
applied,  in  Joliffe  v.  Piii^  to  the  construction  of  the  sta- 
tute ?  {Alderwn^  B. — Is  there  not  laches  for  one  year, 
between  the  time  when  the  action  first  accrued,  and  the 
death  of  the  testator!]  No;  the  legislature  gives  the 
creditor  six  years  in  which  to  sue,  and  he  cannot  be  guilty 
of  any  laches  during  the  progress  of  that  time.  In  Wit' 
cocks  V.  HtigginSi  the  original  testator  died  without  havii^ 
commenced  any  action,  and  the  six  years  had  all  but  ex- 
pired when  the  executrix  sued  out  the  first  writ.  In 
Murray  v.  EaH  India  Company  (c),  where  it  was  held  that, 
in  an  action  by  an  administrator  on  a  bill  of  exchange 
payable  to  the  intestate,  but  accepted  after  his  death,  the 
statute  did  not  begin  to  run  until  administration  granted^ 
Abboii,  C  J.,  says : — "  It  cannot  be  said  that  a  cause  of 
action  exists,  unless  there  be  also  a  person  in  existence 
capable  of  suing."  That  cannot  mean  a  person  who  is 
capable  of  suing  for  a  single  day,  but  a  person  who  ift 

(a)  dB.&Ald.288.  626;  HcweU  v.  Young,  8  D.  & 

lb)  See  Granger  y.  Georffe^  5  R.  14,  5  B.  &  Cr.  269. 

B.  &  Cr.  149^  7  D.  &  R.  729;  (c)  6  B.  &  Aid.  204. 

Short  V.  McCarthy,  3  B.  &  Aid. 
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capable  of  Auing  during  the  period  of  limitation^    In  Sitf'^  A«^  ^F^*^ 
fington  V.  WhUehursi  (a),  a  aimilar  opinion  was  expressed  by  ^ 

Alderson,  B.  In  Websier  v.  Webiier  (&),  a  plea  of  the  Eaopw 
statute  was  allowed^  only  because  Lord  Eldon  held  the  %uvs%MWi» 
fair  construction  of  the  allegations  in  the  bill  to  be,  thait 
the  defendant  had  possessed  himself  of  the  personal  estate 
of  the  debtor  (id  whose  lifetime  the  debt  had  accrued), 
and  might  therefore  have  been  sued  within  six  years  of 
the  deathi  as  executor  de  son  tort*  There  the  plaintiff 
clearly  might  have  sued  the  testator  himself.  In  Perry 
v«  Jenkins  (c)i  where  a  suit  for  an  account  of  rents  had 
become  abated  by  the  plaintiff's  death  before  decree^  and 
bis  administrator  more  than  six  years  afterwards  filed  a 
biU  of  levivorj  to  which  the  defendant  pleaded  the  statute 
of  UmitatioDs,  but  did  not  state  in  his  plea  that  six  years 
had  elapsed  since  the  replication  taken  out  to  the  original 
plaintiff,  the  plea  was  ov^ruled.  That  could  only  be  on 
ihe  grojAnd  that  th^e  is  no  cause  of  action  continuing,  im<- 
Jess  there  is  some  person  in  esse  capable  of  taking  advan- 
tage of  it  on  the  one  side,  or  against  whom  it  can  be  taken 
advantage  of  on  the  other.  Douglas  y.  Forrest  {d)  is  stiU 
more  directly  in  point.  There  it  was  held,  that  where  the 
testator  resided  and  died  abroad,  his  exeouAor  in  England 
might  be  sued  at  any  time  within  six  years  after  bis  taking 
out  probate.  In  that  case  the  plaintiff  might,  had  he 
•chosen,  have  sued  die  testator  while  he  was  abroad.  The 
decision  can  be  aopported  only  in  this  way,  that  the  plain- 
tiff was  guilty  of  jbo  laches  or  defantk  in  not  suing  while 
bis  debtor  was  beyond  seas.  [AUerean,  B. — That  was  in 
iruth  a  case  not  within  the  atatute  at  aU,  faeeause  the 
debtor  never  returned  from  beyond  aeas;  therefore  the 
plaintiff  might  have  soed  him  at  any  time  during  his  life; 
and  ao  might  sue  his  executor  at  any  time  during  six  years 

(a)  3  Y.  &  Goi.  34.  (e)  1  Myl.  &  G.  1 14. 

(P)  10  Yes.  93.  (d)  4  Biog.  686;  I M.  &  P.  663. 
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Steh,  ^  Pt€4$9  after  be  was  appointed  executor.]  The  cause  of  adiom 
mentioned  in  the  statute  of  James,  means  the  cause  of  ac- 
tion against  the  party  originally  liable :  the  action  must 
therefore  have  been  brought  against  the  testator  within 
the  six  yearsi  unless  there  were  something  in  the  statute 
of  Anne  which  gave  a  larger  right.  Then,  if  the  original 
debtor  never  returns  from  beyond  seas,  what  term  has  the 
creditor  against  his  executor  ?  It  cannot  be  more  than 
six  years  from  his  death.  The  statute  of  Anne  only  gives 
a  new  right  of  proceeding  against  the  debtor  if  he  returns, 
but  gives  no  new  cause  of  action  against  his  representative. 
But  if  the  cause  of  action  be  held  to  have  accrued  from 
the  time  of  probate  granted,  it  must  be  so  held  in  every 
case : — but  the  title  by  probate,  again,  refers  back  to  the 
death.  Douglas  v.  Forresif  therefore,  can  stand  only  on 
the  ground  that  there  was  no  laches  until  an  executor  was 
appointed.  Best,  C.  J.,  says — **  Cause  of  action  is  the 
right  to  prosecute  an  action  with  effect;  no  one  has  a 
complete  cause  of  action  until  there  is  somebody  that  he 
can  sue."  The  right  construction,  therefore,  of  the  sta- 
tute, and  the  effect  of  the  cases,  is  this :  that  the  right  of 
suing  is  not  barred  unless  there  have  been  six  years  of 
laches  or  default  on  the  part  of  the  plaintiff.  Here  he  has 
been  guilty  of  none. 

Sir  JR  PoUocif  for  the  defendant. — ^The  defendant  is  en- 
titled to  the  judgment  of  the  Court.  The  language  and 
meaning  of  the  statute  of  James  are  perfectly  plain,  and 
the  clear  construction  of  it  is,  that  having  once  begun  to 
run,  it  continues  to  run,  and  its  operation  is  not  saved  by 
any  such  distinctions  as  have  been  relied  upon  on  the 
other  side*  The  argument  for  the  plaintiff  must  go  to 
this  length — that  there  must  be,  during  the  whole  six 
years,  a  continuing  cause  of  action,  a  plaintiff  capable  of 
suing,  and  a  defendant  capable  of  being  sued ;  and  that  if 
there  be  any  interruption,  in  any  one  of  these  respects. 
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for  however  short  a  time,  that  time  must  be  taken  out  of  ^c».  of  Pleas, 
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the  calculation :  whence  it  will  follow,  that  in  every  case  ^ 

of  a  personal  representative,  whether  suing  or  sued,  there  Rhodes 
must  be  a  special  inquiry  as  to  the  state  of  the  debt  at  the  SMETHuair. 
time  of  the  death  of  the  original  debtor,  and  at  the  time 
of  the  grant  of  probate  or  administration.  So  to  decide 
would  be  legislating,  not  expounding  the  existing  law.  If 
every  interruption  of  the  power  to  sue  suspends  the  run- 
ning of  the  statute,  then  the  long  vacation — the  Sundays 
and  close  holidays — during  which  a  plaintiff  cannot  effec- 
tually commence  an  action,  ought  to  be  taken  out  of  the 
computation.  Or  suppose  a  plaintiff  were  a  close  pri- 
soner abroad  during  part  of  the  time,  so  that  he  could  not 
send  over  a  power  of  attorney  to  commence  the  action, 
would  the  operation  of  the  statute  be  suspended  till  his 
liberation  ?  The  disability  in  this  case,  moreover,  is  alto- 
gether of  the  plaintiff's  own  causing;  he  created  the  delay 
by  putting  forward  bis  unfounded  claim  to  probate.  In 
Doe  d.  Duroure  v.  Jones  (a),  it  was  held,  that  when  once 
the  five  years  allowed  to  an  infant  to  make  an  entry  for 
the  purpose  of  avoiding  a  fine,  have  begun,  the  time  con- 
tinues to  run  notwithstanding  any  subsequent  disability; 
tLTid  Ashhursi,  J.,  there  says:  ''If  the  disability  be  once 
removed,  the  time  must  continue  to  run  notwithstanding 
any  subsequent  disability  either  voluntary  or  involuntary; 
and  even  if  there  were  any  distinction  between  the  two 
kinds  of  disability,  the  present  is  against  the  plaintiff,  for 
the  imprisonment  for  debt  was  in  consequence  of  his  own 
voluntary  act."  Lord  Kenyon,  C.  J.,  in  the  same  case 
says : — "  1  never  heard  it  doubted,  till  the  discussion  of 
this  case,  whether,  when  any  of  the  statutes  of  limitation 
had  begun  to  run,  a  subsequent  disability  would  stop  their 
running."  His  lordship  states  that  to  be  the  uniform 
construction  of  the  statutes,  and  the  generally  received 

(•)  4  T.  R.  300. 
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jbrdk.  9t  "PtMSb  opinion  of  the  profession*    There  are  indeed  cases  where 
the  Courts  hare  refined  for  the  purpose  of  holding  thai  the 
statute  has  not  begun  to  run,  but  none  which  break  in  on 
the  principle  thus  stated  by  Lord  Kenyan,    The  statute 
of  the  £1  Jac.  l,e.  16,  itselfi  says  nothing  whatever  about 
defendaniSf  excepting  in  the  clause  giving  a  year  after  the 
reversal  of  an  outlawry*    The  first  case  in  which  the  con- 
struction of  it  came  in  question  was  Prideamx  ▼•  We^- 
ber  (a)«  where  it  was  held  that  a  plea  of  the  statute  was 
a  bar,  notwithstanding  a  replication  that  when  the  cause 
of  action  accruedi  rebels  had  usurped  the  government,  and 
none  of  the  King's  Courts  were  open:  for  there  was  no 
exception  in  the  act  of  such  a  case.    If  the  argument  on 
the  other  side  be  well  founded,  it  might  equally  have  been 
said  in  that  case,  that  a  period  when  no  Courts  were  sit- 
ting,  was  ex  necessitate  excepted  out  of  the  statute.    At 
the  time  of  the  Revolution,  again,  there  was  an  interval 
during  which  the  Courts  were  not  sitting  i  and  an  act  of 
Parliament,  the  i  Will.  &  HL,  c,  4,  was  passed  expressly  to 
provide  for  the  case  $  enacting  that  the  time  between  the 
10th  of  December,  1688,  and  the  12th  of  March  follow- 
ing  (a  period  of  ninety-two  days)«  should  not  be  reckoned 
in  quare  impedit  or  the  Statute  of  Limitations.    If  this 
time  would  have  been  left  out  of  the  computation  on  the 
true  construction  of  the  statute  of  James,  no  legislative 
provision  of  the  kind  would  have  been  necessary*    The 
next  statute  which  paibed  relating  to  the  subject  was  that 
of  the  4  Anne,  c.  16,  prior  to  which  there  bad  been  de« 
dsions  on  the  statute  of  James,  holding  the  exception  in 
section  7  to  apply  only  to  the  case  of  plaintiffs  absent  be- 
yond seas  (i).    Now  it  is  conceded  on  the  other  side,  that 
the  right  to  sue  the  debtor  on  his  return  from  beyond  seas, 
includes  the  right  to  sue  his  executors;  but  they  are  not 

{a)  I  Lev.  31. 
(b)  HaU  7.  Wyburn,  Garth.  136;  Ckfvefy  r.  Bond,  id.  226. 
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mentioned  in  the  statute  of  Anne.  Murray  ▼•  Ewt  fndia  ^M^«  ^^^ 
Company,  and  Cary  v.  Stevemon^  only  prav^  that  OQ  Qapf e  \  J^'  -* 
of  action,  Mrithin  the  meaning  of  the  statute,  accriie«i  Mnt'd  ^^Qiosit 
there  ia  some  body  capable  of  «uing|  and  somebody  Q9p2M-  SifETi|aa<T, 
ble  of  beipg  sued :  but  if  the  argument  on  th^  oth^r  aid^ 
be  correct^i  the  distinction  taken  in  tbo^e  ca^es,  th^t  th^ 
instruments  were  not  suable  on  at  all  till  after  the  deaths 
was  unnecessary,  and  the  fact  on  which  the  Court  decide 
was  altogether  immaterial.  In  both  those  cas^s  tbe  ori- 
ginal cause  of  action  was  against  the  executor-  Joliffe  v. 
Pitt,  if  properly  examined,  contains  nothing  to  ih^w  that 
the  operation  of  the  statute  can  be  stopped  wheq  it  hM 
once  begun  to  run*  There  all  the  parties  w^re  abroad  j 
the  plaintiff  till  1702,  the  debtor  until  his  death;  and  th^ 
statute  of  Anne  passed  in  1705,  before  the  plaintiff  was 
barred  by  lapse  of  time :  and  being  in  the  pr^^ent  tens^a 
C' if  any  person,  &c.,  be  or  shall  be  beyond  the  sea9» 
&c.")  it  had  the  same  operation  on  the  case  as  if  it  hs^ 
passed  before  the  cause  of  action  accrued.  Aud  the  Lord 
Chancellor  merely  said  that  "  he  inclined  to  think  that  the 
statute  should  not  take  placet"  Again,  it  is  si^d  that 
P0rry  y.  Jeniins  has  carried  the  doctrine  in  Murray  y» 
East  India  Company  to  a  further  extent.  It  is  to  ba  ob^ 
served,  that  it  would  be  dangerous  to  tak^  the  decisions 
in  equity  on  this  subject  as  certain  guides  m  a  Court  of 
law.  The  Courts  of  equity  are  not  bound  by  the  statute, 
althou^  they  decide  ip  analogy  to  it;  but  they  look  oply 
to  the  equitable  part  of  tbe  statute^  and  refuse  to  enforce 
it  in  cases  of  fraud,  or  even  of  mistake.  In  Pary  y, 
Jeniim,  it  did  not  appear  on  tbe  plefi  that  th^e  was  auy 
representative  who  could  have  sued  earlier,  aod  the  c^se 
therefore  fell  within  the  authority  of  Murray  v.  Eari  India 
Company :  but  the  judgment  of  the  Court  q^ay  aUo  b^ 
rested  on  the  ground  that  a  bill  of  revivor  is  not  ^  new 
suit.     Webster  v,  Webster  is  no  authority  vbatev^i:  for 
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Emk.  of  Pimm,  the  pkiiitiff;  the  plea  of  the  statute  was  there  held  good. 
The  case  of  Wilcoeis  v.  Huggins  has  been  questioned  in 
later  cases ;  but  there  also  the  judgment  was  in  faroor  of 
the  defendant.  No  decuion  is  to  be  found  in  which  the 
running  of  the  statute  has  been  held  to  be  stopped^  by 
reason  of  a  disability  in  the  defendant  Douglas  r.  For" 
rest  is  in  principle  precisely  the  same  case  as  JoUffe  t. 
Piii:  the  decision  proceeded  on  this  principle,  that  per- 
sonal representatives  are  liable,  not  under  the  words  of 
the  statute,  but  under  some  construction  of  law  put  upon 
it  by  the  Courts.  If,  therefore,  a  plaintiff  is  desirous  to 
take  his  case  out  of  the  operation  of  the  statute,  he  either 
must  shew  that  it  has  not  begun  to  run,  or  must  bring 
himself  within  some  of  the  exceptions  contained  in  the 
statute  itself,  or  established  by  judicial  construction. 
Here  he  does  none  of  these,  and  therefore  falls  within 
the  general  and  established  rule  of  law,  that  the  statute, 
having  once  begun  to  run,  runs  on  notwithstanding  any 
subsequent  disability. 

Sir  W.  Fottett  in  reply. — The  distinction  taken  for  the 
plaintiff  is  between  the  case  of  a  party  who  has  a  right  bjf 
law  to  sue,  but  is  under  a  disability  from  other  causes,  and 
a  party  who  by  law  cannot  sue.  Doe  d.Duroure  ▼.  Jones 
turned  altogether  on  the  excepting  words  in  the  Statute  of 
Fines,  4  Hen.  7,  c.  £4,  that  persons  within  age  of  twenty- 
one  years  &c.  at  the  time  of  the  fine  levied,  shall  have 
five  years  after  the  ceasing  of  the  disability.  Here  the 
plaintiff  does  not  profess  to  rest  his  case  on  section  7  (the 
excepting  clause)  of  the  Statute  of  James,  but  contends 
that  his  case  is  not  within  section  S,  the  enacting  clause. 
He  does  not  allege  that  in  order  to  prevent  the  operation 
of  the  statute,  it  must  be  a  cause  of  action  which  the 
plaintiff  has  Xhi^  power  to  enforce  during  the  six  years, 
but  one  which  he  had  not  the  legal  right  to  enforce  against 
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any  party.  The  argument  as  to  the  Sundays  and  holidaysi  Eath.  qt  Ptmtt 
&c.  amounts  to  nothing ;  the  legislature  legislates  with 
reference  to  the  usual  practice  of  the  courts  of  law :  it 
might  as  well  be  argued  that  the  nights  ought  not  to  be 
counted.  As  to  the  statute  of  1  Will.  &  Mar.  c.  4,  it 
cannot  be  supposed  that  the  legislature  would  have 
deemed  it  necessary  to  provide  for  such  a  special  case,  and 
yet  allow  this  evil,  of  continual  occurrence,  to  pass  without 
remedy,  unless  it  was  considered  that  the  Statute  of  Limi* 
tations  did  not  apply  at  all  to  such  a  case.  It  was  held 
that  the  ninety-two  days  were  to  be  taken  out  of  the  six 
years  whenever  they  occurred:  Snode  v\  Ward  (a). 
That  was,  therefore,  a  strong  legislative  declaration  that 
the  former  statute  meant  that  the  plaintiff  should  have  six 
full  years  unless  he  were  guilty  of  laches.  It  is  said  that 
the  delay  here  is  the  act  of  the  plaintiff;  if  so,  that  ought 
to  have  been  replied.  Wilcocks  v.  Huggins,  and  Cary  v. 
Stephenson^  were  only  cited  as  shewing  that  the  Courts 
have  proceeded  on  an  equitable  view  of  the  intention  of 
the  legislature,  not  on  the  express  words  of  the  statute. 
As  to  Joliffe  V.  Pitt,  it  is  true  there  was  no  express  judg- 
ment on  this  point,  but  it  is  said  to  have  been  agreed; 
and  there  could  be  no  excuse  for  the  not  suing  earlier, 
except  there  being  no  executor  to  be  sued.  In  Douglas 
V,  Forrest,  the  case  is  ta^en  as  an  authority.  It  is  said 
that  in  Murray  v.  East  India  Company,  the  Court  pro- 
ceeded on  another  ground ;  but  in  truth  it  became  neces- 
sary there  to  decide  the  very  point :  there  was  no  special 
replication  setting  out  the  facts  of  the  grant  of  adminis- 
tration, &c. ;  the  only  question  for  the  Court  therefore  was, 
when  did  the  cause  of  action  accrue;  and  it  was  necessary 
to  decide  that  point. 

Lord  Abinger,  C.  B. — This  case  has  been  argued  with 
great  ingenuity,  and  if  we  had  felt  any  reasonable  doubt 

(a)  3  Ley.  283;  2  Ventr.  185,  197. 
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JSML  Iff  pimik  about  it,  we  should  have  wished  to  take  further  time  to 
consider  before  pronouncing  our  judgment  It  af^ars 
to  me  that  the  question  is  by  no  means  new,  and  that,  so 
far  from  its  being  a  case,  as  Sir  William  FolieU  says, 
which  never  occurred  before,  I  think  it  might  be  found 
that  although  this  precise  point  may  not  have  arisen,  a 
hundred  cases  of  a  similar  nature  have  occurred.  The  case 
is  this: — A  party  who  is  a  debtor,  and  against  whom  a  cauie 
of  action  existed  in  18S9,  dies  in  18S0,  his  creditor  being 
then  alive.  After  his  death,  some  litigation  takes  place 
before  the  will  is  proved ;  and  the  whole  period  between 
the  year  18S9,  when  the  debt  accrued,  and  the  time  when 
the  creditor  brings  his  action,  embraces  considerably  more 
than  six  years.  Now  the  proposition  contended  for  is 
this — that,  although  the  debt  accrued  against  a  debtor 
who  might  have  been  sued,  and  in  favour  of  a  creditor  who 
ought  sue,  yet,  as  there  is  a  portion  of  the  time  that  has 
elapsed,  the  lapse  of  which  was  caused  by  the  litigation 
as  to  who  should  be  the  executor  of  the  debtor,  that 
portion  ought  not  to  be  calculated  as  a  part  of  the  six 
years.  I  believe  it  never  happens  that  the  death  of  a 
man  who  has  any  thing  at  all  to  leave  is  not  followed  by 
some  little  delay :  it  frequently  happens,  where  a  will  is 
ciNitesled,  that  some  considerable  time  elapses  before  pro- 
bate is  given,  or,  if  the  will  is  cobsidered  as  inoperative,  or 
as  not  being  the  will  of  the  testator,  before  administration 
is  granted  \  xod  it  never  occurred  in  my  practice,  that 
upon  a  plea  of  non  assumpsit  infra  sex  annos,  it  should  be 
stated  that  you  ought  to  deduct  that  portion  of  time  which 
had  run  between  the  testator's  death  and  the  taking  out 
probate  or  letters  of  administration.  I  believe  that  cases 
where  such  an  interval  has  taken  place  have  frequently 
occurred,  and  where  that  interval  has  formed  part  of  the 
statute's  continuing  to  run,  and  I  never  beard  the  objec- 
tion made  before.  It  is  put  on  this  ground :  the  meaning 
of  the  3rd  section  of  the  Statute  of  Limitations,  it  is  said. 
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is  this— the  action  should  not  only  have  accrued  six  years,  Am*,  tf  ^u^k 
but  there  should  have  been  a  conttnuing  cause  of  action, 
with  a  plaintiff  capable  or  suingi  and  a  defendant  capable 
of  being  sued,  the  whole  time.  Now  again,  although  this 
precbe  point  may  never  have  occurred,  yet  cases  have 
arisen  frequently,  in  actions  both  by  and  against  execu« 
tors,  where  for  a  portion  of  the  time  there  was  no  such 
capacity  of  suingi  and  yet  I  never  heard  of  such  a  portion 
of  time  being  subtracted  from  the  six  years.  It  appears 
to  me  that  the  general  interpretation  of  the  statute  has 
been  this :  that  where  an  action  has  once  accrued,  and 
the  statute  has  begun  to  run,  there  being  then  a  capa- 
city of  suing  and  of  being  sued,  the  statute  continue* 
to  run.  And  Sir  William  FoUeit  admits  that  he  has 
no  case  at  common  law  to  shew  as  a  warrant  for  the  ex» 
ception  he  contends  for,  but  he  says  there  are  cases  in 
equity.  Now  the  first  observation  to  be  made  is  tlusy 
that  cases  in  equity  so  often  depend  on  a  great  variety  of 
circumstances,  that  they  cannot  necessarily  be  taken  to 
give  a  Court  of  law  authority,  when  they  are  cited  to  con- 
travene the  course  of  common  law.  True  it  is.  Courts  of 
equity  admit  the  Statute  of  Limitations,  by  following  and 
applying  it  where  it  can  be  done  without  any  prejudice  to 
equity,  but  there  are  cases  where  they  see  manifest  in* 
justice  would  be  done  by  applying  it,  and  therefore  refuse 
to  do  so.  Whether  in  Joliffe  v.  Pitt  the  Court  founded 
its  judgment  on  that  ground  or  not,  I  do  not  pretend  to 
•ay :  it  certainly  was  a  very  extraordinary  case«  At  the 
time  the  debt  accrued  both  the  plaintiff  and  the  defend- 
ant were  abroad  ;  the  plaintiff  returned  in  the  year  1708, 
and  then  sued  out  a  writ,  and  he  continued  suing — ^the  words 
are,  "  continued  on  the  roll  ** — for  four  years.  The  debtor 
subsequently  died  abroad,  and  in  the  mean  time  (1705) 
the  statute  of  Anne  was  passed.  But  Sir  W.  Folleti  says 
it  oould  not  apply,  because  the  debt  had  accrued  before 
it  passed.    I  am  by  no  means  certain  that  the  Court  ol 
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Etek.  fif  PUoi,  Equity  would  not  reasonably  have  considered,  that  aa  the 
^  legislature  had  deemed  the  case  of  a  debtor  abroad  a 
Rhodes  proper  exception  out  of  the  act  of  Parliament,  they  would 
8MSTBUSBT.  °<>^  '^PPly  ^^^  B^°^^  ^^  ^^  would  otherwise  have  prevailed. 
In  1710  there  was  a  personal  representative  then  in  Eng- 
land  who  proved  the  will,  and  the  action  was  brought 
within  four  years  after  that  time;  and  the  Court  held  that 
the  creditor  could  sue  him  after  the  time  of  taking  out 
the  probate.  But  that  case  presents  a  distinction  which 
is  not  to  be  found  in  this,  namely,  that  there  the  party  had 
commenced  his  action  against  the  debtor,  and  had  pro- 
ceeded in  keeping  it  alive  until  his  death.  There  are 
several  cases  that  have  been  cited  to  shew  that  where 
a  party  was  capable  of  suing,  and  had  commenced  an 
action  against  a  party  capable  of  being  sued,  any  inter- 
ruption of  the  suit  by  circumstances  which  he  could  not 
control,  should  not  prevent  him  or  his  representatives 
from  reviving  it  again,  so  as  to  take  away  the  application 
of  the  statute.  Now,  whether  these  are  cases  founded 
upon  an  equitable  construction  of  the  statute,  though  not 
precisely  within  the  words,  we  need  not  inquire  in  order 
to  decide  this  case,  for  here  that  qualification  does  not 
exist.  During  the  period  of  a  year  and  more,  while  the 
debtor  was  living,  and  when  it  is  admitted  there  was  a 
power  to  bring  the  action,  no  action  was  brought,  and  a 
year  and  a  quarter  expires  of  the  first  part  of  the  time, 
which  cannot  be  shut  out  of  the  account*  The  case  of 
Murray  v.  The  East  India  Company  stands  on  a  distinct 
ground,  and  one  which  must  be  at  once  acceded  to.  In 
that  case  Mr.  Hope  had  dispatched  some  bills  to  an  agent 
in  England,  and  himself  embarked  in  a  vessel  for  England; 
the  vessel  was  lost,  and  he  perished  with  it.  His  agent  in 
England,  acting  under  a  power  of  attorney  given  by  Mr. 
Hope  before  he  died,  presented  the  bills  to  the  East  India 
Company,  and  they  were  paid  to  the  agent.  It  turned 
out  that  the  agent  had  exceeded  his  authority  in  indorsing 
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the  bills ;  and  it  was  held  that  the  East  India  Company  Bxch.  vf  Pka»^ 
could  not  defend  themselves  against  another  action  on  the 
bills  by  the  administrator  of  Mr.  Hope,  on  the  ground  that 
more  than  six  years  had  elapsed  since  the  date  of  the  bills, 
because  the  right  of  action  did  not  exist  in  the  lifetime  of 
Mr.  Hope,  therefore  there  was  no  power  of  bringing  an 
action  until  administration  was  taken  out:  the  action  never 
accrued  to  any  body  until  the  letters  of  administration  were 
granted ;  from  that  time,  therefore,  according  to  the  words 
of  the  statute,  the  statute  began  to  run.  This  case  is  very  dif- 
ferent also  from  those  in  which  the  plaintiff  has  commenced 
bis  suit,  and  where  by  his  death  it  has  been  interrupted,  and 
his  executor  has  commenced  a  new  suit;  it  has  been  held 
under  those  circumstances,  by  analogy  to  the  remedy  the 
statute  has  provided  in  the  case  a  judgment  reversed,  that 
the  party  may  commence  a  new  action,  and  he  has  a  year 
to  do  it  in.  That  is  a  class  of  cases  where  the  suit  had 
been  once  commenced  ;  the  other  class  of  cases  is  where 
no  action  has  accrued  at  all,  there  being  no  power  to  sue  or 
be  sued,  till  the  period  when  the  party  has  taken  out  re- 
presentation. In  this  case  there  was  a  power  to  sue  and 
be  sued  for  a  year  and  more  before  the  testator^s  death — 
the  statute  had  begun  to  run  at  that  period,..there  being 
the  two  parties  in  esse  to  play  the  part  both  of  plaintiff 
and  defendant.  Then  if  it  began  at  that  time,  what  was 
to  stop  it?  Sir  William  Folleit  admits  that  he  does  not 
know  of  any  case  at  law,  wherein,  after  the  statute  had  be- 
gun to  run  between  parties  that  are  competent  as  plaintiff 
and  defendant,  the  Court  has  held  that  the  lapse  of  six 
years  from  the  time  when  the  action  first  accrued  should 
not  operate  as  a  bar  to  the  suit,  by  reason  of  any  inter- 
ruption during  the  time,  when  no  person  was  in  esse.  And 
his  argument  would  amount  to  this,  that  if  the  statute  has 
run  for  five  years,  and  the  party  then  dies,  and  his  will  is 
contested  for  several  years,  the  statute  does  not  run  on  until 
after  all  that  period,  in  order  to  complete  the  six  years. 
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Pkm,  That  if  a  Bort  of  aMDputation  I  have  never  beard  of.    Nei- 
ther can  I  agree  with  what  has  been  said  in  answer  to  tiie 
argumcat  drawn  from  the  statute  of  1  W.  &  M«  c  4.    The 
argument  is  this,  thai  the  legiskture  never  foresaw  such  a 
case,  sBid  passed  this  act  of  Parliament  to  remedy  the  ia- 
oonvenieace  resulting  from  it,  enacting  that  the  Statute 
of  limitations  should  not  apjjy  during  the  period  of 
ttinety«two  days.    Sir  William  FoUeii^s  answer  b,  diat 
inasmuch  as  the  cases  of  interruption  to  actions  by  death  or 
the  want  of  a  representative  must  so  frequently  arise,  the 
kgishiture  not  providing  for  those  cases  by  any  clause  ia 
this  statute,  it  may  be  inferred  that  the  Statute  of  Limitar 
tions  would  not  apply  to  them  at  all.    One  would  rather 
say,  the  legislature  Aas  foreseen  those  cases,  and  did  not 
think  it  was  necessary  to  make  any  provision  for  them, 
but  meant  the  statute  to  run  from  the  time  the  cause  of 
action  first  accrued.   But  even  in  that  peculiar  case,  which 
could  not  be  foreseen,  it  is  plain  the  legislature  thought 
the  disability  of  wmg  or  being  sued  during  the  space  of 
ninety-two  days  would  require  some  provision,  and  they 
passed  a  legislative   enactment  to  prevent  that  period 
from  being  reckoned  as  part  of  the  time,  during  which 
there  was  a  suspension  of  all  ability  of  proceeding  at 
law,  the  whole  of  a  term   having  passed  without  any 
sitting  of  the  Courts   of  justice.    Therefore  the  legis- 
latuvOf  as  it  appears  to  me,  has  by  ka  ^own  enactaaent 
shewn  in  what  cases  the  period  of  time  in  which  there 
ecdsted  any  disability  in  the  plaintiff  or  defendant  not  be- 
ing able  to  sue  or  be  sued,  should  or  should  not  form  part 
of  the  sin  years  limited  by  the  statute.    We  have  there- 
fore, as  I  think,  both  authority  and  reason  for  concluding 
that  the  period  of  time  from  which  the  computation  is  to  be* 
gin^  is  when  the  action  accrued ;  and  that  when  the  statute 
has  once  begun  to  run,  any  portion  of  time  in  which  the 
parties  are  under  disabilities  must  nevertheless  form  jpart 
of  the  six  years.    There  is  no  doubt,  whichever  way  we 
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decide  a  question  nol  provided  for  by  die  legislature,  the  '^^^^^'^^ 

imagination  may  suggest  cases  of  considerable  hardship  ; 

but  a  Court  of  law  ought  not  to  be  influenced  or  governed 

by  any  notions  of  hardship ;  they  may  require  legisladve    6icmtvaflr. 

interierencey  but  we  cannot  modify  the  rules  of  law.    For 

these  reasons,  I  think  the  judgment  should  be  arrested  on 

the  first  count  in  tbe  declaration* 

BoLLAND|B« — ^This  case  has  been  exceedingly  well 
argued,  and  I  have  paid  great  attention  to  the  argamentss 
on  both  sides.  I  confessi  for  a  considerable  portion  of  tbe 
time  during  tbe  progress  of  the  argomenti  I  had  great 
doubt  whether  or  not  the  opinion  I  should  adopt  would  be 
in  conformity  with  that  of  the  rest  of  the  Court.  How- 
ever, the  general  understanding  of  the  profession  having 
been  as  my  Lord  has  stated,  and  no  case  being  adduced  to 
the  contrary,  I  concur,  though  not  without  some  doubt,  in 
tbe  opinion  that  the  plaintiff  is  barred  by  lapse  of  titnew 

Aldbrson,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  if  the  statute  begins  to  run  it  must  continue  to 
run— that  is  to  say,  as  soon  as  there  is  a  cause  of  action,  a 
plaintiff  that  can  sue  and  a  defendant  that  can  be  sued  in 
England^  from  that  time  tbe  date  of  six  years  begins  to 
run :  and  unless  that  were  so,  great  inconvenience  would 
fellow ;  for  it  would  be  very  difficult,  in  almost  every  case, 
to  ascertain  whether  the  statute  had  or  had  not  run,  and 
we  should  be  obliged  to  take  a  great  many  documents  and 
statements,  a  great  many  beginnii^s  and  endings*  and 
should  have  to  add  up  those  precise  periods  of  time,  out 
of  which  the  six  years  would  have  to  be  made  CMit;  so 
that  great  inconvenience  would  result:  and  therefore  it  is 
better  to  apply  the  law  as  it  at  present  stands;  it  bang  far 
better  that  a  particular  injury  should  be  inflicted  on  one 
indii^dual,  than  that  great  inconvenience  should  be  ap- 
plied to  all  the  community.    The  question  here  is,  what 


64  CASKS  IN  THB  SXCBBQUBR, 

iCfleft.  tfrumh  is  the  true  construction  of  the  Statute  of  Limitations 
^^1^    itself? 


v« 


Rhodss  Cases  have  been  cited  which  seem  to  me  not  to  be  ap- 

SMBTHURtT.    plicable  to  the  present*     It  is  true  they  are  authority  as 
far  as  this, — ^that  the  Courts  have  put  an  equitable  con- 
struction on  the  statute ;  but  they  are  not  applicable  to 
induce  us  to  extend  it  to  this  case.    The  Courts  seem  to 
have  considered  that  where  the  suit  had  once  been  com- 
menced by  the  party  who  had  a  right  so  to  commence  it, 
from  that  moment  the  Statute  of  Limitations  ran,  as  far  as 
the  law  was  concerned,  unless  he  was  prevented  by  the  act 
of  God,  or  from  the  proceeding  being  set  aside  from  some 
deficiency  of  pleading ;  and  there  is  a  limited  period  of 
time  given  in  which  the  suit  may  be  recommenced  in  such 
cases:  and  the  Courts  seem  to  consider  it  as  virtually  and 
equitably  a  continuation  of  the  first.     But  early  in  the 
course  of  the  argument,  I  requested  Sir  William  FoUeit  to 
point  out  any  case  in  which  the  running  of  the  statute  was 
stopped  under  circumstances  similar  to  the  present ;  where 
no  suit  had  been  commenced  by  the  party  who  ought  to 
have  commenced  it.    No  such  case  has  been  pointed  out 
in  the  course  of  the  argument ;  the  cases  that  have  been 
before  the  Court  are  these — such  as  where  a  party  dies, 
and  his  executor  or  administrator  has  a  limited  time  within 
which  to  administer  his  estate,  and  it  is  insufficient  for  the 
purpose,  if  there  be  no  laches  on  the  part  of  the  executor 
or  administrator,  the  Courts  will  give  a  larger  period  of 
time ;  and  so,  if  the  time  be  consumed  in  litigation  as  to  who 
should  be  appointed  representative,   this  larger  period 
might  be  and  has  been  allowed  in  some  cases.     So  again, 
in  cases  of  removal  from  an  inferior  court,  whereby  the 
party  is  prevented  from  going  on ;  the  law  says,  if  he 
continue  his  suit  within  a  reasonable  and  proper  time, 
it  shall  be  considered  as  virtually  dating  from  the  com- 
mencement of  the  original   suit  in  the  inferior  court. 
So  again,  where  a  woman  marries,  having  commenced 
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her  suit  within  the  proper  period  of  time,  marriage  ^^^[J^^^' 
being  a  lawful  act,  if  she  commences  a  suit  in  the  name  of 
husband  and  wife,  and  if  that  suit  be  promptly  commenced, 
the  Courts  hold  it  a  continuation  of  the  first.  I  do  not 
say  whether  this  is  founded  on  sound  and  true  prin- 
ciplesj  but  it  proceeds  on  an  equitable  construction  of  the 
case  put  in  the  statute  as  to  the  reversal  of  outlawry. 
Joliffe  V.  Pitt  and  Douglas  v.  Forrest  are  the  two  cases 
mainly  relied  on  by  Sir  William  Follett.  In  Joliffe  v. 
Pf//,  it  seems  to  me  the  statute  of  Anne  did  apply  at  law ; 
and  the  rule  in  equity  being,  that  although  the  Statutes 
of  Limitations  do  not  bind  the  courts  of  equity,  yet  they 
are  admitted  as  a  guide  in  cases  analogous,  the  Chan- 
cellor probably  proceeded  on  an  equitable  application 
of  the  statute  of  Anne,  which  had  then  passed.  He 
adopted  the  Statute  of  Limitations,  uniting  therewith  the 
statute  of  Anne  as  the  guide  of  his  discretion  as  to  the 
question  of  laches.  Douglas  v.  Forrest  was  the  same  case 
at  law  after  the  statute ;  the  statute  had  never  begun  to 
run  against  the  plaintiff,  until  probate  was  taken  out  to  the 
testator.  In  Murray  v.  The  East  India  Company^  the 
cause  of  action  accrued  after  the  death  of  the  intestate, 
and,  until  the  personal  representative  was  appointed,  there 
was  nobody  who  could  sue  at  all.  And  so  in  Cary  v. 
Stevenson^  there  was  for  some  time  nobody  who  could  be 
sued  at  all;  but  the  six  years  after  a  representative  ap- 
peared, and  there  was  a  complete  commencement  of  a 
right  on  the  part  of  the  plaintiff  against  a  defendant, 
— the  one  capable  of  suing  in  England,  the  other  ca- 
pable of  being  sued, — was  -the  period  of  limitation.  In 
this  case  there  was  a  complete  right  of  action  existing 
in  the  testator's  lifetime,  and  a  person  who  could  be 
sued,  and  in  England,  and  there  was  a  long  period  of 
time  during  which  an  action  might  have  been  commenced 
by  the  present  plaintiff  against  the  testator:  then  the  sta- 
tute dated  from  that  period.  Sir  William  FoUett  very  in- 
VOL.  IV.  F  M.  w. 
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Xma*  ^'P'M'f  gemouflly  put  the  possible  ctse  of  an  action  accruing  on 
one  day,  and  the  party  dying  on  the  nest.  This  is  an  ex- 
treme case,  and  there  may  be  extreme  cases  the  other 
way.  The  legislature  has  not  provided  for  them ;  and  I 
do  not  know  that  it  ought,  for  the  probability  is  that  they 
never  will  occur  in  practice  at  all.  However,  we  must 
decide  on  the  provisions  of  the  statute,  without  reference 
to  extreme  cases  either  way.  For  these  reasons  I  think 
the  plea  is  good,  and  that  the  judgment,  as  to  the  count 
to  which  it  is  pleaded,  ought  to  be  arrested. 

GuRVXY,  B. — I  entirely  concur  in  the  judgment  given 
by  the  other  members  of  the  Court,  and  in  the  reasons 
given  for  it 

Rule  absolute  to  arrest  the  judgment  on  the 
first  count 


Edmunds  v.  Cates. 

Notfctofttza-  JbLNOWLES  moved  to  set  aside  the  taxation  of  costs, 

o^dock  p.  M.  on  the  ground  that  twenty-four  hours*  notice  of  taxation 

the^dl/foUow-  ^^  °^^  '^®®"  given.    The  notice  was  delivered  on  Friday, 

ingatis.it  at  half-past  8  in  the  evening,  for  twelve  the  next  day. 

a^rtSy^^'  The  rule  of  T.  T.  1  Will.  4,  s.  12,  requires  "  that  before 

onhe^ie^f  taxation  of  costs  one  day's  notice  shall  be  given  to  the 

T.T.  iwm.4,  opposite  party.    He  contended  that  this  was  not  "one 
day's  notice  '*  within  the  meaning  of  that  rule. 

Per  Curiam. — A  notice  given  any  time  before  9  o'clock 
in  the  evening  of  one  day  for  the  following  day  is  suffi- 
cient 

Rule  refused. 
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Eteh.  of  Pk9tt 
1838. 
WrCKENS  V.  Cox.  "*      V       ' 

Jl.  V.  LEE  had  obtained  a  rule  to  set  aside  a  judgment  Where  an  order 
of  non  pros.,  which  had  been  signed  for  want  of  a  decia*  wu'obtldned' 
ration.    The  defendant  had  obtained  and  served  an  order  f/*^  .••T*?'  "** 

the  aefeodant 

for  particulars  (which  operated  as  a  stay  of  proceedings),  «Aerwardi,  and 
and  afterwards,  but  before  any  particulars  were  delivered,  ticuUr/wenT'^' 
served  a  demand  of  declaration,  at  the  bottom  of  which  J*demMnf^ 
was  a  notice  that  he  abandoned  his  order  for  particulars,  declaration,,  at 

the  bottom  of 

No  declaration  having  been  delivered,  the  defendant  signed  wUch  was  a 
judgment  of  non  pros.  KSlTbwdoned 

his  order  for 
particulars: — 

Cowling  shewed  cause. — A  party  who    obtains  and  ^*^'J;^*^JJ^* 
serves  a  judge's  order  may  abandon  it  if  he  chooses,  upon  »d  that  be 

...  ought  to  have 

giving  notice  to  the  other  party  that  he  intends  to  do  so.  got  rid  of  the 
There  is  no  authority  expressly  in  point,  but  the  general  51^^ai"bSbre 
rule  is  that  even  a  rule  of  Court  may  be  abandoned  unless  the  demand  of 

declaration ; 

the  other  party  has  acted  upon  it.    In  Macdougall  v.  and  the  Court 
NichoUs  (a),  it  was  held,  that  when,  upon  a  summons  at-  menrof  lum  ^* 
tended  at  Chambers,  the  Judge  indorses  a  minute  of  an  pros,  ^hich 

'    ^  ^  had  been  signed 

order,  it  is  at  the  option  of  the  party  by  whom  the  sum-  for  want  of  a 

,  *    .     u  J        J  •  declaraUon. 

mons  was  taken  out,  to  have  an  order  drawn  up  m  pur- 
suance of  such  minute  or  not :  and  the  language  of  the 
Judges  in  that  case  is  wide  enough  to  comprehend  every 
case.  IParkCi  B. — In  that  case  the  order  had  not  been 
served,  and  until  then  there  is  a  locus  penitentus.  But 
this  is  an  order  which  is  absolute  at  the  time,  for  a  stay  of 
proceedings,  and  the  question  is  whether  it  can  be  got 
rid  of  without  an  instrument  of  equal  force  and  authority.} 
How  is  this  order  to  be  got  rid  of?  The  plaintiff  may  use 
it  as  a  pretext  for  not  proceeding  in  the  action,  and  in 
Kirby  v.  Snowden  (i),  the  Court,  in  such  a  case,  refused 


(a)  3  Ad.  &  EU.  813;  6  Nev.         (b)  4  Dowl.  P.  C.  191. 
&  Man.  366. 

f2 
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BmcU.  of  PUat,  an  application  to  compel  him  to  go  on  with  the  action,  or 
-»    to  enter  a  stet  processus.    [Parker  B. — ^The  defendant 
WicKBMB      might  get  rid  of  the  order  by  obtaining  a  summons  and  a 
Judge's  order.    AlderMon^  B. — A  Judge  would  perhaps, 
if  necessary,  make  such  an  order  ex  parte^ 


0. 
Cox. 


Lee,  in  support  of  the  rule. — It  is  unimportant  to  con- 
sider whether  the  order  might  be  abandoned  or  not  in 
the  way  suggested  on  the  other  side,  for  here  the  aban- 
donment was  altogether  a  nullity,  the  notice  not  having 
been  given  prior  to  the  demand  of  declaration,  but  con- 
temporaneously with,  or  rather  subsequent  to  it,  as  it 
was  written  at  the  foot  of  the  same  paper. 

Parke,  B. — This  was  clearly  irregular.  The  order 
for  particulars  should  have  been  disposed  of  before  the 
demand  of  declaration  was  given. 

BoLLAMD»  B.,  Aldbrson,  B.,  and  Gurney,  B.,  con^ 
curred. 

Rule  absolute. 

—^ — 


An  affidavit  of 
Benriee  of  a 
declaration  In 
ejectment, 
where  the  de- 
claration it  on 
scTeral  demiies, 
11  wrongly  co- 
titled  "  Doe  on 
the  demise  of  C. 
o.  Roe,"  with- 
out mentioning 
the  others. 


Doe  d.  Cousins  and  Others  r.  Roi. 

X  HE  affidavit  of  service  of  the  declaration  in  ejectment 
in  this  case,  was  entitled  **  Doe  d.  Cousins  v.  Roe/*  The 
declaration  was  upon  several  demises.  Corrie  moved  for 
judgment  against  the  casual  ejector,  and  urged  that 
the  title  of  the  affidavit  was  sufficient,  as  the  plaintiff 
in  such  an  action  was  John  Doe,  and  the  lessors  were  not 
parties.  In  Doe  d.  Jenks  ▼.  Roe  (a),  where  the  lessors  of 
the  plaintiff  were  described  in  the  declaration  as  execu- 
tors, it  was  held  that  the  affidavit  of  service  need  not,  in 
stating  the  name  of  the  cause,  notice  the  character  of  the 
lessors. 

(a)  2  Dowl.  P.  C.  55. 
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Lord  Abinger,  C.  B. — It  will  not  do ;  you  must  amend  Bteh.  nf  piMt, 
your  affidavit.  ^ 

Dos 

Parke,  B. — It  is  a  misdescription  of  the  action.    It       coubins 
ought  to  have  been  "  Doe  on  the  several  demises."  ^^^ 

The  other  Barons  concurred. 

Rule  refused. 


CooKE  and  Another  v.  Vaughan. 

JjaANSEL  had  obtained  a  rule  to  shew  cause  why  the  Where  ■  writ 

bail-bond  should  not  be  given  up  to  be  cancelledi  and  a  Ic^S^tjut' 

common  appearance  entered,  on  the  ground  of  variance  fhe'^^on'of 

between  the  capias  on  which  the  arrest  had  been  made,  "  genUeman," 

but  that  ad* 

and  the  copy ;  the  capias  describing  the  defendant  by  the  dition  was 
addition  of  "gentleman,-  and  the  copy  omitting  the  addi-  ^J'tfrl"^!!! 
tion  altogether.    He  contended  that  the  statute  2  W.  4,  ^'^'  *•*  ^^t 

^  ,  wai  not  a  eopjf 

c.  39,  s.  4,  intended  that  an  exact  copy  should  be  served  of  the  writ,  in 
on  the  party,  and  that  although  the  form  of  writ  given  by  ^'^^he  tut 
that  statute  would  be  complied  with  without  inserting  the  *  WiiL4^c39, 
defendant's  addition,  yet,  that  having  been  inserted,  it 
became  a  material  part  of  it,  and  should  not  have  been 
omitted  in  the  copy. 

Wordsworth  shewed  cause. — The  variance  is  imma- 
terial: the  addition  of  "gentleman"  was  merely  surplusage, 
and  might  have  been  omitted  altogether ;  and  the  Court 
will  not  set  aside  the  proceedings  for  any  trifling  variance 
not  affecting  the  sense  or  not  calculated  to  mislead,  where 
the  copy  is  substantially  correct :  Pocock  v.  Mason  (a). 
Cooper  V.  JVheale  (&),  Suiton  v.  Burgess  (c).  And  it  has 
been  held  expressly  that  in  a  writ  of  summons  the  addi- 

(a)  I  Bing.  N.  G.  245.  (6)  4  Dowl.  P.  C.  221. 

(c)  1  C.  M.  &  R.  770. 
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SMh.  4  piMi,  tion  of  the  defendant  need  not  be  given.     McmU  v. 
^®^'        Smith  (a). 


Parke,  B. — In  Sutton  ▼.  Burgess^  the  objection  was  not 
to  the  copy  but  to  the  indorsement  upon  it,  which  con- 
tained words  not  required  by  Rule  II.  Hil.  T.  2  W.  4.  I 
remember  feeling  considerable  doubt  whether  the  form 
prescribed  by  that  rule  was  correcti  and  whether  the  very 
words  there  objected  to  should  not  have  been  contained 
in  it.  But  the  objection  in  the  present  case  arises  upon 
an  alleged  non-compliance  with  the  statute,  which  requires 
a  copy  of  the  writ  to  be  served,  and  I  think  this  cannot 
be  called  a  copy  of  the  writ  itself.  The  insertion  of  the 
word  *' gentleman,*'  though  not  required  by  the  act,  does 
not  vitiate  the  writ,  and  the  copy  must  contain  all  that  the 
writ  does. 

AziDBRsoN,  B. — The  nearest  case  to  this  seems  to  be 
that  of  Smth  v.  Pennett  (A),  where  a  writ  was  set  adde 
for  the  omission  of  the  word  ''  London  **  in  the  indorse- 
ment. The  addition  cannot  be  rejected  as  surplusage, 
and  it  ought  to  be  inserted  in  the  copy.  If  it  were  other- 
wise, you  might  insert  some  other  word  in  lieu  of  the  word 
"gentleman,'*  and  contend  that  it  was  still  a  copy. 

Per  Curiam. — The  rule  must  be  absolute,  but  without 
costs,  and  on  condition  of  the  defendant  undertaking  to 
bring  no  action. 

Rule  absolute  accordingly. 

(a)  2  C.  M.  &  R.  120.  (b)  2  DowL  P.  C.  664. 
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isas. 
Crowthsr  r.  Elwell.  *" 

J/HIS  cause  was  referred  at  Nisi  Prius  to  arbitration,  Where  aome 
and  the  arbitrator  awarded  that  the  plaintiff  was  entitled  for^i^e^aindfl; 
to  a  verdict  on  the  second  and  fourth  issues*  and  the  de-  JJlf  ^Sndant 
fendant  on  the  first  and  third.    The  defendant,  on  the  tax-  the  Uuer  will 
atioD,  claimed  to  be  allowed  the  costs  of  certain  witnesses  thecotttofthe 
in  respect  of  the  issues  found  for  him.    The  Master  re-  ][^^"<!i;!!^  ex! 
fused  to  allow  such  costs,  without  an  affidavit  of  increase  <^i"^^i7  |p^^ 

rapport  of  the 

Stating  "  that  they  were  material  and  necessary  witnesses  iMuei  found 
in  support  of  those  issues,  and  that  their  evidence  did  not  not  ofdioM 
apply  in  any  degree  to  the  issues  found  for  the  plain-  ^MmtMdftj 
tiff.'*    The  defendant  produced  an  affidavit,  which  stated  dUprove  the 

JMWfff  foUDd 

that,  **  although  the  evidence  of  those  witnesses  referred  for  the  piaia- 
to  a  certain  extent  to  the  issues  found  for  the  plaintiffj  ^^ 
yet  that  the  said  witnesses  were  subpoenaed  by  the  de- 
fendant principally  and  speeifically  with  a  view  to  support 
the  issues  found  for  the  defendant  i  and  that  such  wit- 
nesses, in  the  judgment  and  belief  of  the  deponent,  spoke 
only  generally  and  not  materially  to  the  issues  found 
against  the  defendant."  The  Master  not  deeming  this 
affidavit  sufficient,  refused  to  allow  the  defendant  the 
costs  of  those  witnesses. 

F.  F.  Lee  now  moved  for  a  rule  to  shew  eauie  why  tb^ 
Master  should  not  review  his  taxation.-^The  affidavit  was 
sufficient,  and  the  Master  ought  to  have  allowed  the  costSt 
In  KnigM  v.  Moore  (a),  it  was  held  that  the  defendant  is 
entitled  to  the  costs  of  witnessea  called  to  establish  the 
issues  eventually  found  for  him,  though  they  also  gave 
evidence  incidentally  on  the  other  parts  of  the  case.  The 
test  seems  to  be,  what  is  the  issue  to  which  the  evidence 
of  the  witnesses  is  substantially  directed.  In  Eades  v. 
Everait  (i),  it  was  held  that  the  expences  of  a  witness 

(a)  3  BiDsr.  N.  C.  634 ;  4  Scott,         (6)  3  Dowl.  P.  G.  687. 
360. 
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J^f^^^ff^fcJied  by  the  defendant,  whose  eTidenoe  was  substan- 
1838 

tially  directed  towards  the  iasttes  found  for  him,  were  pro- 
perly allowed  to  the  defendant,  although  he  gave  some 
evidence  upon  the  other  issues.  Here  it  is  sworn  that 
the  witnesses  were  subpoenaed  by  the  defendant  princi- 
pally and  specifically  to  support  the  issues  found  for 
him,  and  that  such  witnesses  spoke  only  generally  and 
not  materially  to  the  issues  found  against  the  defend- 
ant. It  is  submitted  that  if  a  party  swears  he  sub- 
poenaed the  witnesses  to  speak  specifically  to  the  issues 
found  for  him,  although  they  did  incidentally  speak  to 
the  other  issues  found  against  him,  he  ought  to  be  allowed 
the  costs  of  those  witnesses.  Suppose,  in  this  case,  the 
second  and  fourth  issues  had  not  been  raised  upon  the 
record,  these  witnesses  must  have  been  there  to  be  exa- 
mined on  the  other  issues  for  the  defendant. 

Aldbrson,  B. — If  the  witnesses  were  used  to  dis- 
prove the  issues  found  for  the  plaintiff,  the  defendant 
cannot  have  the  costs  of  those  witnesses :  if  they  were 
not  used  for  that  purpose,  then  the  defendant  would  be 
entitled  to  have  them  allowed.  I  do  not  understand  the 
meaning  of  the  expressioui  that  the  witnesses  were  subpoe- 
naed ''specifically*'  with  a  view  to  the  issues  found  for 
the  defendant.  If  the  word  "  solely*'  had  been  used,  it 
would  have  been  intelligible.  The  only  definite  rule  is 
that  laid  down  by  Bayley^  B.,  in  Lardner  v.  Dick  (a), 
that  where  some  issues  are  found  for  the  plaintiff,  and 
some  for  the  defendant,  the  latter  is  hot  entitled  to  the 
expense  of  his  own  witnesses,  unless  their  evidence  re- 
lated exclusively  to  the  issues  found  for  him.  It  seems 
to  me  that  that  is  a  definite  rule.  You  are  seeking  to  in- 
troduce an  indefinite  rule,  which  is  to  depend  upon  the 
intention  of  the  parties  in  subpoenaing  their  witnesses. 

Rule  refused. 

(a)  2  C.  &  M.  389;  2  Dowl.  P.  C.  333. 
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White  v.  Hislop.  ^ — >^-"^ 

J.N  this  case  a  writ  of  trial  had  been  obtainedp  directed  Where,  on  the 
to  the  sheriff  of  the  county  of  York.  The  declaration  SSer^^Hf 
was  in  assumpsit  for  goods  sold  and  delivered,  to  which  ^['  Sow  hfd 
there  was  a  plea  of  set-off.  At  the  trial,  the  defendant's  been  tendered 
attorney  appeared  and  opened  his  case  of  set-off,  but  the  iherifi,"which 
under-sheriff's  assessor  refused  to  admit  any  evidence  of  ^JIj^J^J^^ 
the  alleged  debt  which  he  opened.     The  attorney  there-  ^7J^f^ 


upon  produced  a  bill  of  exceptions,  and  tendered  it  to  the  etay  Jodgment 
assessor,  but  he  refused  to  seal  or  affix  hi 
The  plaintiff  having  recovered  a  verdict. 


assessor,  but  he  refused  to  seal  or  affix  his  signature  to  it  *"*  •«««»**»"• 


W.  H.  Waisan  (not  being  prepared  with  instructions  to 
move  for  a  new  trial,)  applied  to  stay  the  judgment  and 
execution,  on  an  affidavit  stating  the  above  facts. 

Per  Curiam. — The  object  of  the  statute  which  gave 
the  Judges  power  to  direct  writs  of  trial  to  inferior  courts, 
was  to  render  the  proceedings  in  actions  of  small  amount 
less  expensive  and  more  speedy,  which  would  be  altogether 
defeated  if  they  are  to  be  carried  to  a  court  of  error.  The 
Court  will  do  nothing  to  further  such  an  intention.  The 
defendant  may  resort  to  his  action  against  the  Judge. 

Rule  refused. 


Cooper  t.  Whitmarsh. 

tyVRJVOOD  had  obtained  a  rule  on  the  part  of  the  Notice  of  trial 
defendant,  for  payment  by  the  plaintiff  of  costs  of  the  day  J^  ?*T*°  ^^^ 
for  not  proceeding  to  trial  pursuant  to  his  notice.    Issue  after  Easter 
was  joined  on  the  3rd  of  May,  and  notice  of  trial  given  for  suting*  began 
the  sittings  in  London  after  Easter  Term,  which  were  on  ifay'^at  Oiat 

was  only  an 
adjournment  day  to  the  16th:  on  the  I4tb  the  pUintiff  gare  notice  of  countermand: — Heldt  too 
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Btck.rfPka»,  the  12th  of  May, 
«^  forty  miles  of  town. 


The  defendant  was  resident  within 

It  appeared,  however,  from  the 

^ttings  paper,  that  the  12th  was  only  an  adjournment  day 


COOPBE 

WBiTKAMii.   to  the  16th.    On  the  14th  the  plaintiff  gave  notice  of 
countermand. 


jR.  F,  Richards  shewed  cause,  and  submitted  that  the 
16th  being  the  real  day  of  the  sittings,  the  countermand 
was  in  time :  but 

Per  Curiam. — It  is  clearly  too  late,  and  the  plaintiff 
must  pay  these  costs. 

Rule  absolute. 


A  notice  under 
the  1  Geo.  4, 
c  87, 1. 1,  re- 
quiring the 
tenant,  *'accord> 
ing  to  the  fta- 
tate,  to  appear 
In  Court  in 
Trinity  Term 
next  following)" 
&c,i8liad:  it 
ought  10  re- 
quire hit  ap- 
pearance on 
the  fint  day 
of  the  term, 

Qmrtt  whe- 
ther a  rule  can 
be  had  under 
that  statute, 
where  the  leaae 
or  agreeoncnt 
it  unitamiMd 
«t  (be  time  the 
motiaoiiinadaf 


Dos  d.  Holder  and  Another  9.  Rushworth. 

JmARTIN  had  obtained  a  rule  calling  upon  the  defend- 
ant, under  the  statute  1  Geo.  4,  c.  87,  s.  1,  to  shew  cause 
why  he  should  not  enter  into  the  recognizance,  &c,  re- 
quired by  that  section.  The  notice  served  on  the  de- 
fendant, pursuant  to  the  statute,  required  him,  ''according 
to  the  statute,  to  appear  in  Court  in  Trinity  Term  then 
next  following^  there  to  be  made  defendant,**  &c.  &c. 
The  agreement  under  which  the  premises  occupied  by  the 
defendant  were  let,  which  was  annexed  to  the  a£SdaYits  in 
support  of  the  rule,  appeared  to  hare  been  unstamped  at 
the  time  the  rule  was  granted,  but  to  have  been  subse- 
quendy  stamped.  It  was  sworn  also  in  the  affidavits  in 
opposition  to  the  rule,  that  the  premises  were  let  by  a 
tenant  for  life,  who  was  dead,  and  that  the  lessors  of  the 
plaintiff  were  not  the  remainder  men. 


Plait  and  Archbold  shewed  cause. — First,  this  rule 
ought  to  be  discharged,  having  been  moved  on  the  pro- 
duction of  an  unstamped  agreement,  which  could  not  by 
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kw  be  received  in  evidence  for  any  purpose.  The  motion  Exeh.  rf  ptmu, 
must,  by  the  statute,  be  made  on  production  of  the  lease 
or  agreement.  [Alderson,  B. — Does  not  that  mean  that 
the  Court  must  see  it  before  they  make  the  rule?]  No — 
the  landlord  cannot  move  in  the  first  instance  without 
producing  it ;  Doe  d.  Caulfield  v.  Roe  (a).  The  words 
of  the  act  are — *'  it  shall  be  lawful  for  the  landlord,  pro- 
ducing the  lease  or  agreement,  &c.,  io  move  the  Court  for 
a  rule  to  shew  cause.*' — Secondly,  the  motion  was  made 
too  soon,  the  tenant  having,  by  the  terms  of  the  notice, 
the  whole  of  the  present  term  to  appear  in.  The  non- 
appearance contemplated  by  the  statute  must  be  a  non- 
appearance at  the  time  prescribed  by  the  notice.  Lastly, 
the  lessors  of  the  plaintiff,  being  sworn  not  to  be  the 
parties  entitled  in  remainder,  cannot  adopt  this  extraordi- 
nary remedy,  which  is  given  by  the  act  only  to  landlords. 
[Lord  Abinger,  C.  B. — We  cannot  try  the  title  here ; 
it  is  sufficient  if  it  is  a  primA  facie  case  within  the  act.] 
The  statute  only  applies  where  the  title  is  clear,  and  not 
where  the  defendant  disputes  it ;  Doe  d.  Saunders  v. 
Roe  (6). 

Martin,  contra. — In  Doe  d.  Phillips  v.  Roe  (c),  where 
a  similar  objection  was  made  as  to  the  stamp,  the  Court 
said,  that  if  a  stamp  were  requisite,  they  would  enlarge 
the  rule,  and  give  the  lessor  of  the  plaintiff  time  to  get 
the  instrument  stamped.  [Aldersont  B. — The  difficulty 
is,  the  instrument  cannot  by  law  be  used  in  evidence,  so 
that  there  were  no  materials  for  granting  the  rule.  If  it 
came  from  the  other  side,  the  Court  might  give  time  for 
stamping  it  before  shewing  cause.]  The  motion  was  in 
time :  the  lessor  of  the  plaintiff  would  have  been  entitled, 
on  this  notice,  to  move  for  judgment  against  the  casual 

(«)  3  Bing.  N.  C.  329.  (6)  1  Dowl.  P.  C.  4. 

(c)  6  B.  &  Aid.  766. 
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iSfcA.  of  Pleat,  ejectOF  io  this  term.  The  notice  requires  the  tenant  to 
appear  according  io  the  statute,  and  the  proper  con- 
struction is  to  refer  it  to  the  first  day  of  the  term,  which 
is  the  time  mentioned  in  the  statute. 

Per  Curiam.— The  Master  certifies,  that  if  it  were  a 
town  cause,  the  notice  must  requure  the  *  tenant  to  appear 
on  the  first  day  of  the  next  term,  otherwise  it  would  be 
bad ;  and  the  statute  puts  the  notice  in  these  cases  on  the 
same  footing.  This  notice  was  therefore  bad,  and  the 
rule  must  be  discharged. 

Rule  discharged,  without  costs. 


Brown  v.  Ahrenfeldt. 
Where  bail  jus-  HUMFREY  opposcd   bail  in   this  case,   and   in   the 

tifyforpro-  _    .  ...  i     •  i 

perty,  which,  coursc  of  ttic  examination  it  appeared  that  the  property 
Sluini'lSSJunt,  of  <>n©  <>f  ^^^  ^^9  although  sufficient  in  amount,  was  not 
it  not  properly    jj,  i^g  pi^ce  where,  in  the  affidavit  of  justification,  it  was 

described  in  the  r  »  ^  » 

affidavit  of  juiti-  described  as  being:  and  he  contended  that  this  defect  in 
piaint^flfis  not  the  affidavit  entitled  the  plaintiff^,  under  the  rule  of  T.  T. 
^!u  of  oppol  *  Will.  4,  s.  3,  to  the  costs  of  opposition  ;  and  cited  Hem- 
tion,  but  the       mitis  V.  Blake  (a).     On   the   other   side   it   was  insisted 

bail  will  be  ad'  **  ^   '  ,  .  i    .      .«• 

initted  without  that  the  Only  consequence  was,  that  the  plaintin  was  ex- 
cofts!^lnd*'the  cused  from  the  costs  of  justification,  and  Stevens  y.  A/i/- 
cofiuoftheop.    ^^  /^\  ^j^g  referred  to;  and  it  was  stated  that  that  con- 

pusition  will  be  ^    '  ' 

coats  in  the        struction  had  lately  been  put  upon  the  rule  by  the  Court 
of  Common  Pleas. 

Parke,  B. — Looking  at  the  terms  of  the  rule,  which 
was  made  in  case  of  bail,  it  would  seem  that  the  only  effect 
is  to  excuse  the  plaintiff*  from  the  costs  of  justification.     It 

{a)  1  Dowl.  P.  C.  179.  {b)  2  M.  &  W.  368. 
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is  of  no  great  importance  which  way  the  point  is  deter-  Mm^l  ^  pim^ 
mined,  but  it  is  fit  it  should  be  settled ;  we  will  there- 
fore consult  the  Judges  of  the  Court  of  Common  Pleas 
upon  it. 

On  a  subsequent  day, 

ParkSi  B.y  said — ^We  have  had  an  opportunity  of  con- 
sidering this  case,  upon  which  we  wished  to  confer  with 
the  Judges  of  the  other  Courts :  and  we  think  the  bail 
should  not  pay  the  costs,  but  should  be  admitted  without 
payment  of  costs,  the  costs  of  the  opposition  to  be  costs 
in  the  cause.  I  am  reported,  in  the  case  of  Hemming  v. 
Blake,  to  have  expressed  an  opinion  that  the  plaintiflpwas 
entitled,  under  such  circumstances,  to  the  costs  of  the  op- 
position ;  but  I  think  that  opinion  was  not  warranted  by 
the  terms  of  the  rule. 

Bail  allowed,  without  costs. 


The  Attorn EY-6 EN  BR  AL  v.  Sbwell. 

Information  filed  by  the  Attomey-General,  in  Arremof 
Trinity  Term,  6  W.  4,  to  recover  certain  arrears  of  as-  ^*^JJ^^^ 
sessed  taxes.    The  first  count  stated  that  the  defendant  covered  by  in- 
was  indebted  to  his  Majesty  in  the  sum  of  80/.,  which  he  the  nature  of  a 
owed  to  and  unjustly  detained  from  him ;  for  that  be-  ^^l  ^der 
fore  and  at  the  time  of  making  the  assessment  in  that  !?l' '^^i^  »^ 

®  43  Geo.  3,  c.  99, 

count  thereinafter  mentioned,  to  wit,  on  the  6th  of  April,  1.45,  and  5  fts 
1834,  at  the  parish  of  St.  George,  Hanover  Square,  in  the  .,  is,  in^uch 


county  of  Middlesex,  to  wit,  at  Westminster,  the  said  J^S^  pj^ 
William  Sewell  was  a  person  chargeable  to  certain  duties  ^idet  that  the 

amount "  shall 

of  assessed  taxes  payable  to  his  said  Majesty  under  and  be  recover- 
able from  the 
person  and  per- 
sons making  de&ult  of  payment  thereof,  at  a  dkhi  upon  record  to  the  King's  Majesty."    The  pro« 
ceedings  ought  to  be  by  scire  facias  or  extent,  or  information  upon  the  record  itselC 


I 


as  the  latter 
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Egek.  qf  Pim,  by  Tirtue  of  the  statutes  in  that  case  made  and  profided, 
and  that  the  said  William  Sewell  being  so  chargeable  as 
aforesaidi  afterwardsi  to  wit,  at  Westminster  aforeasid, 
was  in  due  manner^  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  assessed  as  and  for  die 
sud  duties  in  a  certain  large  sum  of  money,  to  wit,  40/. 
for  the  year  ending  on  the  5th  of  April,  1835,  whereof  the 
said  W.  Sewell  then  and  there  had  notice ;  and  that  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  the 
parish  aforesaid,  to  wit,  at  Westminster  aforesaid,  a  eer- 
tain  warrant  for  collecting  and  levying  the  said  duties,  was 
in  dere  manner,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  made,  issued  out,  and  delivered 
to  a  certain  collector  of , the  said  duties  in  and  for  the 
said  parish.  And  the  said  Attorney-General  further  saysy 
that  the  said  sum  of  money,  being  the  amount  of  the  said 
duties  assessed  as  aforesaid  on  the  said  William  Sewelli 
has  not  been,  nor  could  nor  can  be  levied  or  collected 
under  or  by  virtue  of  the  said  warrant,  and  that  the  same 
and  every  part  thereof  still  remained  and  was  due  and  in 
arrear  and  unpaid  to  his  Majesty,  and  that  the  said  Wil- 
liam Sewell  still  owed  the  same  and  every  part  thereof  to 
his  Majesty,  whereby  an  action  hath  accrued  to  his  Ma- 
jesty to  demand  and  have  of  and  from  the  said  William 
Sewell  the  said  sum  of  40L,  part  of  the  said  sum  of  money 
above  demanded. 

The  second  count  was  the  same  as  the  first,  except  that 
the  arrears  sought  to  be  recovered  were  for  the  year 
ending  the  6th  of  April,  18S6. 

Plea,  the  general  issue. 

At  the  trial  before  Lord  Jbinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  Hilary  Term,  1837,  the  parchment 
schedule  of  defaulters  for  assessed  taxes  for  the  parish  of 
St.  George,  Hanover  Square,  made  pursuant  to  the  49 
Geo.  3,  c.  99,  s.  45,  was  produced  from  the  Head  Office  of 
Stamps  and  Taxes  at  Somerset  House,  from  which  it  ap- 
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peared  that  the  defendant  wad  a  defaulter  in  the  years  XMckgj'iiM, 

1834  and  1835,  of  the  sum  of  29/.  ISj.  9d.t  making  toge-     ^  -  ^  '- - 

ther  59/.  Is.  6c/.,  and  which  was  proved  to  be  signed  by     Attoembt- 

the  Commissioners  of  Taxes.    It  was  contended  on  behalf  v. 

of  the  Crown,  that  these  schedules  were  eonclusive  evi** 

dence  against  the  defendant  of  the  sums  mentioned  therein 

being  due  to  the  Crown,  it  having  been  enacted  by  the 

6  &  6  Will*  4,  c.  80,  s.  18,  that  such  schedules  should  be 

''  conclusive  evidence  against  any  person  named  therein  as 

making  default  of  payment,  and  against  any  parish  &c. 

named  therein  as  in  default  of  the  sum  or  sums  mentioned 

in  any  such  schedule,  being  due  and  owing  and  in  arreaf 

and  unpaid  to  his  Majesty,  his  heirs  and  successors,  unless 

payment  thereof  shall  be  proved ;  and  every  such  sum 

shall  be  recoverable  from  the  person  or  persons  making 

default  of  payment  thereof,  at  a  debt  upon  record  to  the 

King's  Majesty,  his  heirs  and  successors,  with  full  costs  of 

suit  and  all  charges  attending  the  same." 


Price,  for  the  defendant,  contended  that  this  being  a 
personal  information  against  the  defendant,  it  could  not  be 
supported,  since  no  information  in  personam  could  be 
founded  on  a  matter  of  record,  as  this  was  declared  to  be 
by  the  13th  section  of  5  &  6  Will.  4,  c.  30 :  That  the  pros- 
per proceeding  to  bring  that  record  before  a  jury  Would 
be  by  scire  facias,  which  would  give  the  party  an  oppor- 
tunity of  replying  to  the  case,  and  putting  a  defence  on  the 
record,  which,  by  this  mode  of  proceeding,  he  was  pre- 
cluded from  doing :  That  this  record  was  already  a  judg- 
ment, on  which  no  common  personal  information,  in  the 
nature  of  an  action  of  debt  on  a  simple  judgment,  could 
be  founded.  The  Lord  Chief  Baron  was  inclined  to 
think  the  objection  valid ;  but  a  verdict  was  taken  for  the 
Crown  for  59/.  7s.  6</.,  subject  to  the  opinion  of  the  Court 
upon  the  objection  taken,  leave  being  given  to  the  defend^ 
ant  to  move  to  enter  a  verdict. 
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In  Easter  Term,  18S7«  Priee  obtained  a  rule  niai  accord- 
ingly; against  which,  in  Trinity  Term, 

The  SoUciior'Oeneral  and  Amos  shewed  cause.  The 
question  depends  upon  the  construction  to  be  given  to 
certain  acts  relating  to  the  assessed  taxes,  vis.  the  43  Geo. 
S,  c.  99,  the  43  Geo.  3,  c  161,  and  the  S  &  6  WilL  4,  c*80; 
and  the  question  is,  whether,  upon  this  information,  which 
is  in  the  nature  of  a  popular  action  of  debt,  the  Crown 
can  proceed  to  recover  these  arrears  of  assessed  taxes; 
the  objection  on  the  part  of  the  defendant  being,  that  as 
the  statute  5  &  6  Will.  4,  c.  20,  s.  18,  has  declared  that  it 
shall  be  recoverable  as  a  debt  of  record,  it  can  only  be 
recovered  by  scire  facias,  or  extent,  or  an  information 
founded  upon  the  record.  [Lord  Abingetf  C.  B. — ^For- 
merly the  schedule,  which  you  used  in  this  case  as  con- 
clusive evidence,  was  a  record  of  the  Exchequer,  but,  by 
the  recent  statute  5  &  6  Will.  4,  c.  20,  the  schedule  is  to 
be  carried  to  the  Commissioners  of  Stamps  and  Taxes, 
and  be  deposited  and  remain  in  the  Head  Office  of  the 
Commissioners,  and  is  a  matter  of  record  there ;  and  the 
statute  declares  that  the  sum  due  from  the  defaulter,  as 
stated  in  the  schedule,  shall  be  recoverable  as  a  debt  upon 
record.]  Notwithstanding  that  enactment,  it  is  submitted 
that  it  is  quite  optional  on  the  part  of  the  Crown,  either 
to  proceed  upon  it  as  a  debt  of  record,  or  in  the  ordinary 
mode  of  recovering  any  other  debt  due  to  the  Crown. 
The  first  act  is  the  43  Geo.  3,  c.  99,  which  is  still  in 
force  subject  to  very  trifling  alterations,  and  which  gives 
directions  how  the  commissioners  are  to  proceed  to  re- 
cover the  money  due  under  the  act.  By  the  9th  section 
of  that  act,  the  commissioners  for  executing  the  act,  (who 
are  not  the  officers  of  the  Crown,)  are  in  the  several  pa- 
rishes to  issue  their  precepts  to  certain  persons  to  be 
assessors,  and  then  they  are  to  meet  on  a  certain  day 
annually,  and  appoint  persons  as  assessors,  who  are  to 
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assess  the  different  taxes  upon  the  different  individuals  Esck.  •f  puoh 
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who  are  to  pay  them,  and  at  the  same  time  they  are  to 
return  the  names  of  two  persons  to  be  collectors*  The 
ISth  section  provides  that^  on  or  before  the  5tb  of  June 
in  every  year^  the  assessors  so  appointed  are  to  prepare 
and  deliver  to  the  commissioners  certificates  of  assess- 
ments, which  are  to  be  signed  by  the  commissioners,  and 
the  commissioners  are  to  prepare  and  deliver  three  copies 
of  the  assessments,  which  are  to  be  signed  by  them,  and 
otie  of  which  they  are  to  deliver  to  the  collectors  to  be 
appointed  by  them,  with  warrants  under  their  hands  for 
collecting  the  same,  upon  which  the  collectors  are  to  make 
demand  of  the  sums  charged  upon  the  respective  parties 
at  their  last  places  of  abode ;  and  upon  payment  to  give 
acquittances,  which  shall  be  complete  discharges.  Then 
the  20th  section  provides  that  the  Crown  shall  appoint 
certain  officers,  to  be  called  surveyors  and  inspectors,  who 
are  to  be  checks  upon  the  accuracy  of  what  is  done  by 
the  collectors.  By  the  34th  section,  power  of  appeal  to 
the  commissioners  is  given  in  cases  of  surcharge  ;  and  by 
the  29th  section,  their  decision  is  declared  to  be  final. 
The  33rd  section  gives  the  collectors  a  power  of  dis- 
training on  payment  of  the  duties  being  refused,  and, 
in  certain  cases,  of  imprisoning  the  parties.  The  41th 
section  provides,  that  the  collectors  are  not  to  include  any 
person  in  the  schedule  of  defaulters  to  be  returned  in* 
to  the  Exchequer,  except  upon  oath  that  the  sum  for 
which  such  person  is  returned  in  default  is  due  and 
wholly  unpaid.  Then  the  45th  section,  which  is  import- 
ant, enacts,  ''  that  the  collectors  appointed  as  aforesaid 
shall  make  a  due  return,  fairly  written  on  paper  under 
their  hands,  to  such  commissioners,  containing  the  names, 
surnames,  and  places  of  abode,  of  every  person  within 
their  respective  collections,  from  whom  such  collector  or 
collectors  shall  not  have  been  able  to  collect  or  receive 
such  duties  for  any  of  the  causes  before-mentioned,  and 
VOL.  IV.  a  M.  w. 
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£^^  nf  ^im*  which  sh^ll  ba?e  l^^en  4uly  ?erified  on  the  iMitb  of  tuch 
v...,,^;^!^  collector  at  aforesaid,  and  the  particular  reason  for  !«• 
4TTQKifKT-  turning  each  defaulter,  an4  the  sum  and  sums  charged 
upon  every  such  person }  ^d  suph  c^nmsissioners,  after 
due  esaipination  thereof  op  tbp  oaths  or  affirmations  a^ 
aforesaid  pf  the  collectors,  shall  aacertain  the  soma  which, 
according  to  the  profi^iona  of  any  of  the  said  ^ta  herein* 
before  mepMonedi  ahall  hav«  beeii  diicbargf  d  from  asaea#* 
iqent  for  any  cause  therein  specifically  allowed ;  and  the 
said  commi«9ioners  abali  alio  m^k^  out  their  achedulea 
containing  tbp  suqii  so  dischargedi  and  the  sum  with 
which  eapb  and  pv^ry  defaulter  ought  to  b^  charged,  and 
the  sums  whiph  ^b^U  not  haye  b^en  collected  by  occasion 
of  the  cpllector's  neglecti  and  which  ought  to  be  re* 
§9sessed  on  the  parish,  ward,  or  plac^  aa  aforesaid,  and 
ihall  c^use  the  said  feveral  particulara  to  be  inserted  ii|  a 
icbedgle  fairly  written  on  parchment,  under  the  hands  and 
seals  of  such  commissioners,  or  any  two  or  more  of  them, 
containing  the  names  and  surnames  of  the  said  collectors, 
and  cause  the  pame  to  be  delivered  tp  the  Reeeiver-Q^ 
perffl,  to  be  returned  by  such  ^ceiver-General  into  hia 
Majesty's  said  Court  of  Exohequer,  wkcretipon  everp 
person  9q  making  de/auU  of  fa^me^i^  and  each  pari^h^ 
fear(f>  or  places  f o  in  di^anltt  may  be  charged  by  process 
^  court ^  according  to  ihe^  cQur§e  thereof  in  ihat  behaff/* 
Then  came  anpther  act  in  the  same  year,  the  43  Geo.  3, 
Q.  161,  the  S3rd  section  pf  which,  aft^r  prpviding  th^t 
every  ai^sessment  9hal|  continue  in  fprce  for  one  whol^ 
year,  commencing  the  fith  of  ApHla  and  that  the  duties 
ahall  be  paid  by  quarterly  instalments,  and  that  it  shall 
bp  lawful  for  the  commissiuners  tP  is^ue  and  deliver 
to  the  collectors  their  warrants  for  thp  speedy  and  ef- 
fectual levying  9pd  collecting  the  said  duties,  as  the 
same  shall  becpme  payable  as  aforfsaidi  enacts  as  follpwa; 
**  and  pn^^h  pftrt  thereof  as  cannot  be  so  levied  and  col- 
lected may  be  recoverable  as  a  debt  upon  record  to  the 
King's  Majesty,  his  heirs  and  successors,  with  full  qpats 
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of  •uit>  and  all  chargei  attending  the  9aiot ;  and  when  90  Iw^  ^  i^<m% 
r^opv^redf  tbo  aaid  dutiav  aba}!  ba  paid  to  tha  Reaeifer-  -  ^  '  - 
Ganaral  in  aid  of  tiia  parish  or  placa  anawerable  for  tha 
aama.*'  Nowi  tba  course  taken  in  the  present  oase  was  in 
pursuance  pf«  and  in  conformity  to,  the  directions  given 
IP  that  act :  the  assassnanta  wara  made  out  and  delivered 
tp  tba  collectors  to  collect  tba  auma  assessed,  and  they 
foUected  wbat  they  cP4ld|  and  what  tbay  conld  not  col- 
IfOt  tbay  put  into  a  fcbadula  of  d^faultarst  which  they 
rtturnad  to  tba  commissionarsi  wbo  made  a  copy  of  it 
and  returned  it  tp  the  Ra^airar'Oanarali  by  whom  it  was 
transmitted  to  tbe  Court  of  ]S](Qbaquar,  That  continued 
to  ba  tba  cpursa  of  prpca^ding  until  tba  act  of  5  &  6 
W\\l4f9  fi^^Qf  which  provides  that  the  schedules,  instead 
of  being  retgrnad  by  tba  Racaiver^Crenaral  into  his  Ma- 
jesty's Court  of  Gxcbaquar,  shall  ba  transmitted  by  him  to 
tbe  Commissipnars  of  Stamps  and  Tastasi  and  deposited  at 
their  bead  office.  The  }3tb  section  pf  that  act,  after  re« 
siting  tba  latter  part  pf  the  4dtb  section  pf  tbe  43  Geo.  8, 
e«  99f  (which  provided  that  tba  scbedulea  ahould  be  re^ 
turned  by  the  Receirer-Qeneral  into  tbe  Court  of  £x-> 
chequer ;)  and  also  reciting  that  it  was  expedient  that  such 
schedules  should  be  deposited  and  remain  with  the  said 
Commiisipnara  of  Stamps  and  Taxes  at  their  head  office, 
enacts,  "  That  all  such  schedules  as  aforasaidi  which  shall 
be  made  out  at  any  time  after  the  oommencament  of  thia 
act,  shall  be  delivered  pver  or  transmitted  by  the  Receiver- 
General,  Receiver-Inspector,  pr  pther  receiver  tp  whom 
the  same  shall  have  been  deliveredi  to  the  Commissioners 
of  Stamps  and  Taxes,  and  shall  be  deposited  and  remain 
in  tbe  head  office  pf  tbe  said  last-mentioned  commissioners; 
and  the  production  of  any  schedule  so  deposited,  and  pur- 
porting to  contain  the  name  or  names  of  any  snch  defaulter 
or  defaulters  as  aforesaid,  shall  be  conclusive  evidence 
against  any  person  named  therein  as  making  default  of 
paymenti  and  against  every  pariah,  wardi  or  place  named 
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Sxeh.  •/  PUm,  therein  as  in  default  of  the  8um  or  sums  mentioned  in  any 
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such  schedule,  being  due  and  owing  and  in  arrear  and 
unpaid  to  his  Majesty,  his  heirs  and  successors,  unless 
payment  thereof  shall  be  proved ;  and  every  such  sum 
shall  be  recoverable  from  the  person  or  persons  making 
default  of  payment  thereof,  as  a  debt  mpon  record  to  the 
King's  Majesty,  his  heirs  and  successors,  with  full  costs  of 
suit  and  all  charges  attending  the  same/'    It  is  contended 
on  the  other  side,  that  inasmuch  as  in  the  latter  part  of 
the  clause  it  is  provided  that  the  money  shall  be  recover^ 
able  from  the  party  making  default,  as  a  debt  of  record* 
therefore  the  Crown  cannot  proceed  upon  the  former  part 
of  the  clause,  which  simply  states  that  **  the  production 
of  the  schedule  so  deposited,  and  purporting  to  contain  the 
name  or  names  of  any  such  defaulter  or  defaulters  aa 
aforesaid,  shall  be  conclusive  evidence  against  any  person 
named  therein  as  making  default  of  payment  of  the  sum 
or  sums  mentioned  therein,  being  due  and  owing  and  in 
arrear  and  unpaid  to  his  Majesty,  Sec."    It  was  contended 
at  the  trial  that  this  proceeding  was  a  great  grievance  to 
the  defendant,  and  that  if  the  proceeding  had  been  by 
scire  facias,  the  defendant  would  have  been  let  in  upon  thie 
merits  ;  but  that  is  not  so,  for  the  only  question  in  that 
case  would  have  been  whether  there  was  a  record  or  not. 
This  enactment  makes  it  no  more  a  matter  of  record  than 
that  the  production  of  the  parchment  record  shall  be  con- 
clusive evidence,  and  that  the  debt  shall  be  recoverable  as 
a  debt  upon  record.     It  was  not  meant  that  the  Crown 
should  proceed  upon  this  schedule  as  being  a  record. 
[Lord  Abinger^  C.  B. — It  is  possible  to  conceive  that  par- 
ticular clauses  were  drawn  by  persons  who  had  not  a  very 
concise  and  accurate  knowledge  of  the  form  of  proceeding 
and  form  of  action  ;  and  perhaps  this  difficulty  never  oc- 
curred to  them.]     That  probably  is  the  real  solution  of 
the  matter;  but  what  is  there  to  prevent  the  Crown  from 
recovering  against  this  defendant  the  sum  of  money  whiclr 
be  is  rendered  liable  to  pay,  and  as  to  which  the  pro* 
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dttction  of  the  parchment  schedule  is  made  by  the  act  £c«^.  ^  P«Mt, 
conclusive  eyidence  of  its  being  due  and  owing?  The 
Crown  might  have  had  a  more  summary  remedy  by 
extent  or  scire  facias  upon  this  parchment  at  the  stamp 
oflSce>  but  they  have  proceeded  in  the  more  usual  and 
more  favourable  way  for  the  defendant.  [Alderson^  B. — If 
you  had  proceeded  in  that  way,  there  would  have  been 
a  difficulty  as  to  the  evidence.  You  are  in  a  difficulty 
either  way.]  But  in  neither  way  could  the  merits  of  the 
case  have  been  entered  into.  [Lord  Abinger^  C.  B. — ^The 
defendant  will  perhaps  say,  that  if  you  bring  your  action 
in  this  form,  the  production  of  the  schedule  is  conclusive, 
and  nothing  more  can  be  said  about  it ;  but  that  if  you 
had  proceeded  by  scire  facias,  and  the  defendant  had  to 
shew  why  you  should  not  have  execution,  there  might  be 
some  difficulty  in  shewing  that  the  schedule  is  conclusive.] 
That  would  be  averring  against  the  record,  which  he  could 
not  do.  [Lord  Abinger,  C.  B. — He  might  object  to  the 
record  if  he  could  shew  some  error  in  it:  suppose  he 
shewed  that  the  schedules  had  not  been  duly  signed 
by  the  commissioners,  or  had  not  passed  through  some 
form  required  by  the  statute.]  He  could  not  do  that  with* 
out  some  application  to  the  Court  to  have  the  schedule 
brought  in.  The  act  has  said  that  it  shall  be  conclusive 
evidence.  [Aldersonf  B. — If  the  schedule  is  not  upon  the 
face  of  it  material,  it  would  not  be  conclusive  evidence« 
But  in  Deither  way  could  the  defendant  have  entered  into 
tho  merits  of  the  case.]  Certainly  not :  there  could  be 
no  merits  in  this  case.  Here  the  defendant  did  appeal  in 
one  case — and  the  act  has  said  that  the  judgment  of  the 
commissioners  shall  be  conclusive ;  he  did  not  appeal  in 
the  other  case,  but  the  competent  authority  has  decided 
that  the  defendant  is  liable  to  pay  the  taxes  imposed  upon 
him,  and  his  name  is  returned  as  a  defaulter  in  the  sche- 
dule* [Lord  Abinger,  C.  B.— The  43  Geo.  3,  c.  IGl,  s.  23, 
requires  the  conunissioners  to  issue  their  warrant  to  the 
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BM.  4|  p^  ooMeet^t,  AnA  inysi  th«l  sMh  piti  m  eafin«f  b«  MthMtfA 
^  ih&y  be  ree<nrertfbl«  te  ft  debt  of  rM^tfrd  Kl  ibt  Kiftg« 

ThereFore  the  reeofd  ii  ft  reeord  ef  tbie  Cotff t]  Then 
comes  the  sttbaequeiil  *€t,  0  ft  6  Will.  4^  ^»  S0|  wbidh  i*y«  II 
shall  not  be  ft  record,  btit  ftball  be  tedded  with  tb#  6omtBk^ 
sioners,  end  not  in  this  C^urti  If  it  Wfts  ft  ffteordi  theM 
was  no  occasion  to  ftft^  it  ibould  be  oenelniite  etidfoeei 
but  it  is  made  eenelunvei  by  ekprese  trords#  beth  4»f  tbft 
sum  being  dilei  ftnd  of  the  defattlt  of  ftaymentt  [L^ti 
Abinget^  C.  B.^Thd  ftet  says  that  the  sebftdole  sbftll 
be  conclusive  etidence  of  the  svm  being  due  An4  in  ftr-* 
reari  unless  paynseni  thereof  shall  bt  proired^  It  ii  in* 
oonsistent  to  say  it  shall  bo  coticluatvei  but  it  toay  bi 
answered!  etidence  that  is  eonclosifo  admit!  of  no  ftft* 
swer.]  Taking  the  whole  logetheir^  if  meoni  aonfiliiiltft 
except  for  a  partieulftr  pUfposoi  Supposing  a  soirO  fadiii 
were  brought,  it  would  b6  neeessary  first  to  lodge  tbo 
record  in  this  oourt }  as  when  a  ieire  facias  it  broiigbt 
upon  a  bond,  it  i*  tisoal  to  file  the  bond  here  ftnd  to  Issue 
process.  lAl^ioHf  B.-^Tho  question  be^e  k,  Whether 
you  should  not  have  filed  the  schedule  in  eooHt  HdW 
can  the  Court  proceed  upon  a  reeord  Which  is  not  lA 
Court  ?]  The  CoOrt  eoiild  not  proceed  upon  the  aehedtdft 
under  a  scire  faeias/  if  it  Wfts  not  in  eouff :  but  here  tllft 
Crown  doe6  not  allege  It  to  be  of  record.  [AUergdHi  Br^ 
The  money  is  only  feooferable  a§  m  debt  of  roeoi'd.} 
That  only  tneftfts  that  it  ii  eonclusite  orkiencd  fts  ft  re« 
cord ;  it  Would  not  be  impeifatif  e  upon  the  Crown.  [Lofi 
AbingeiTi  C.  B.*»My  idea  it,  that  you  must  construe  thft 
words  fti  ydtt  find  them  (  that  aU  thi«  moit  bO  taken  togO» 
fheff  that  it  Was  meant  that  it  should  bftto  tbo  efi)Mff  ftf 
a  debt  of  record  when  reooterod  in  thftt  way:  bilt  ibft 
schedule  was  to  be  con^losito  eiridenc#  Of  tbo  debti  AA^ 
derson,  B.-^Tho  question  is^  whether  prior  olear  wofdft 
may  not  be  adopted  by  the  Gourtj  And  the  Utter  wmdii 
that  produce  the  inconteaienco  be  rejected  fts  nonaensidal 
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Of  inAppliMbtei— that  to  the  only  lirgdtntifil  in  ybur  ftrour) 
tberU  ii  the  Word  '' fucoverftble '*— which  it  may  be  ar« 
^ued  means  rCcovefftbltf  if  thi^  OroWn  pledaesi  of  if  thd 
Crown  eiift  fltid  out  i  160(14  of  ffeootering  it  in  that  way.] 
It  Was  hot  ittiperatiVli  tipoA  (hO  Cttirn  f o  adopt  that  reitie. 
dy.  [Lord  AMnget^  0.  B.— The  dilBcuIly  faaa  been  to 
see  how  the  record  should  be  depoftited  with  the  Cofn* 
missiohei^d  of  Btampfti  And  process  be  issued  upon  it|  to 
recover  the  debt,  out  of  this  coiirt;  That  could  not  hA?e 
been  considered  when  the  act  was  drawn*  If  the  schedule 
had  been  brought  in  hetk,  then  the  p^odeas  could  hate  is- 
aued.  They  hai^e  transferred  the  record  to  another  plac^i 
which  baa  made  the  Coorl  feel  i  diffleulty  in  dealinj^  with 
it;  ifit  had  been  brought  into  this  eouHj  that  diflScfihy 
would  not  hate  ari^ii<J  The  Ctown  lkt§  thus  depf if  ed  of 
the  procd^dlrrg  by  sdi^e  facias,  and  it  is  submitted  they  majr 
proceed  by  information,  in  which  this  ftdhedule  h  eoriclu- 
sive  evidence. 
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Price,  in  support  of  tho  i^ule.^This  qdedtidn  Will  di< 
pend  upon  the  nature  of  (he  debt,  and  thd  nature  dt  the 
proceeding  to  recover  the  duty  granted  by  the  legislature 
to  the  CroWfi.  Now  first,  what  is  the  nature  of  tiiii^  debt? 
It  is  unquestionably  in  it*  nature  a  debt  df  record  to  th6 
King,  and  not  toerely  a  debt  of  record,  but  to  be  reco* 
tered  as  a  debt  of  recotd  to  the  King.  A  debt  of  record 
to  the  King  is  in  the  nature  of  a  judgment,  on  which  fic« 
thing  further  is  to  be  done.  It  is  necessarily  a  judgment. 
The  Crown  may  have  simple  contract  demands,  but 
ton  havd  iio  debt  hot  Of  tdcord.  Ko  man  catl  be  in  the 
Exehe^u^f  iftdebfed  to  the  King  except  by  record,  or 
quasi  fie^d.*  It  has  been  said  that  a  debt  oh  bond  it 
ilot  i  debt  Of  record  :  biit  no  Instance  can  be;  found  of  an 
mkftmtt^iiSh  filed  by  the  King  to  recover  a  bond  debt. 
This  !^  iifinitely  more  than  a  bond  debt.  A  debt  due 
on  bond  i*  recoverable  upon  seire  facias ;  but  this  is  a 
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^  Pk§9t  debt  actually  enrolled*  It  ia  very  true  it  is  no  longer  enrol- 
led in  this  Court:  because  the  act  provides,  that  instead  of 
being  brought  into  the  King's  Remembrancer's  OCBce,  it 
shall  be  brought  into  the  Head  Office  of  the  Commissioners 
of  S  tamps  and  Taxes,— making  that  oCBce  a  branch  and  part 
of  this  Court :  for  the  record,  being  lodged  there,  becomes 
a  record  of  the  Court  of  Exchequer.  Whenever  a  public 
document  concerns  the  King*s  revenue,  it  becomes  a  re- 
cord of  the  King's  Court  of  Exchequer :  and  wherever 
any  such  record  is  required  to  be  filed,  that  place  becomes 
a  part  of  the  Exchequer,  for  it  is  under  the  surveillance 
of  the  Court.  [Lord  AUngert  C.  B. — Then  the  Commis- 
sioners of  Stamps  and  Taxes  are  officers  of  the  Court  of 
Exchequer.]  Unquestionably.  lAlderson,  B. — ^You  say 
that  the  Lord  Treasurer's  Remembrancer  is  the  head  of 
the  Exchequer?]  The  Lord  Treasurer  is  the  Master  of 
the  Court,  and  the  commissioners  its  ministers.  Every 
man  concerned  in  the  collection  of  the  King's  revenue  is 
an  officer  of  this  Court,  and  under  its  immediate  and  per- 
emptory control.  The  Crown  has  a  particubir  process  f<Mr 
the  recovery  of  its  debts,  from  which  it  cannot  deviate. 
The  main  object  of  the  Crown's  proceedings  is  not  only 
safety  from  danger  of  loss,  but  expedition  in  recovering  its 
debts.  When  the  Crown  has  a  debt  upon  record,  the 
King's  officers  have  no  right  to  put  that  debt  in  danger, 
and  run  the  risk  of  postponing  the  King's  judgment,  which 
they  do  by  this  proceeding ;  and  this  Court  cannot  allow 
it  to  be  done.  They  are  bound,  for  a  debt  of  this  kind, 
which  does  not  lie  in  demand  but  in  distress^  to  pursue  a 
particular  remedy.  The  mode  of  proceeding,  together  with 
observations  as  to  the  nature  of  the  Crown  debts,  is  to  be 
found  stated  in  Lord  Chief  Baron  Gilbert's  Treatise  of  the 
Exchequer,  page  96.  He  there  says :— ''  Towards  the  time 
of  Henry  the  7th  and  Henry  the  8th,  as  the  revenue  in- 
creased, and  merchants  were  obliged  to  make  payments, 
the  customers  and  collectors  received  bonds  from  the 
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parties  to  the  King.    These  collectors  were  no  more  than  BadL  rf  puut 

•  IS38 

bailiffs  or  receivers,  and  not  as  justices  between  the  King 
and  the  party,  and  therefore  the  acknowledgments  before 
them  were  not  in  a  court  of  record :  and  there  was,  before 
the  SS  Hen.  8,  c.  S9,  this  difference  between  them  and 
bonds  of  record,  that  these  were  immediately  levied  by 
the  levari,  but  those  debts  not  of  record  could  not  be  levied 
by  the  levari,  but  a  scire  facias  was  to  issue  thereupon ; 
and  the  reason  of  the  difference  is,  that  where  an  obliga- 
tion is  acknowledged  in  a  court  of  record,  such  recognizance 
is  the  same  as  a  judgment ;  the  conusor  is  personally  present, 
and  the  Court  is  supposed  to  know  him  as  much  as  a  de- 
fendant against  whom  they  give  judgment ;  and  hence  it  is 
that  the  levari  issues,  and  all  the  other  prerogative  process, 
and  that  the  debt  cannot  be  discharged  until  there  be  a 
receipt  upon  record*" — ^Now,  what  becomes  o{ proving  the 
payment — according  to  the  language  of  this  act  of  parlia* 
ment,  "  unless  payment  be  proved  ?  **  If  the  party  pro- 
ceeded  to  pay  the  money  into  the  King's  own  hands,  it 
would  be  no  proof  at  all.  The  defendant  could  not  be 
discharged  till  he  has  his  acquittance  upon  record,  which 
in  the  Exchequer  language  is  called  a  "  quietus."  The 
learned  author  then  proceeds:  ''But  where  the  King's  mi- 
nisterial officer  takes  an  obligation  to  the  King,  such  obliga- 
tion is  not  of  record,  and  when  the  officer  delivers  such  obli- 
gation into  court,  the  time  of  delivery  is  recorded.  So  that 
if  that  obligation  be  just,  and  the  conusor  has  nothing  to  say 
against  it,  nobody  can  controvert  the  time  of  its  lien,  be- 
cause the  delivery  is  of  record,  and  therefore  it  ought  to 
bind  from  that  time,  but  the  obligation  is  no  more  than  a 
warrant  of  attorney  for  the  ministerial  or  other  person  to 
deliver  it  of  record :  for  being  an  act  in  pais  and  not  of 
record,  the  conusor  may  come  in  upon  the  return  of  the 
scire  facias,  and  traverse  the  obligation:  but  in  this  it  dif- 
fers from  a  warrant  of  attorney,  for  if  a  man  forge  a  bond 
and  warrant  of  attorney,  and  then  confesses  judgment,  the 
defendant  can  never  deny  the  deed»  if  a  sQire  facias  issued 


L  ^  Pimt  if|«f  i  j^eif  ftnd  it  day }  but  lA  this  case  l1i«r6  k  nb  fM^ 
LjLm0    IK^fit  upon  the  hoxiAi  tot  th<l  botid  U  only  dditared  Of  #•■ 
Aftoaaltt^    «ofd,  and  Chererore  the  judgment  upon  the  bdfid  ariMi 
0,  Knly  on  the  scire  faeiUs :  and  f ber^ftfre  Ifi  ItelaiiA  IheJP 

aiwifciti      often  take  a  warrant  of  attortiey  to  eofifbaa  judgment .... 
When  the  tolicitor  for  fhe  C^oirri  hks  di^ctioHa  M  Me 
upon  a  bond  only,  h6  lodgei  %hi  bond  in  the  Chief  R#> 
netfibrancer*i  Office,  and  imuiediately  a  leire  fiieiaa  latfnel 
thereon,  either  to  the  proper  countyi  or  two  scire  filiiai  M 
the  city  of  Dublin*"    That  li  the  mode  of  proceeding  ill 
Irelandi  and  it  is  exactly  the  same  as  here.— Tfa«  au^ 
thor  is  here  speaking  of  proce^diligs  which  he  says  are  not 
affected  by  the  course  of  the  Exchequer  ill  any  way  s^^"  If 
bond  with  warrant  of  attorney  be  entered  intoi  the  warraAl 
is  brought  to  the  officer  who  ente/s  a  consent  in  his  book  of 
judgments,  that  judgtfient  be  forthwith  entered  up  tbt  hit 
Majesty,  and  that  ekeoUtlon  may  issue.  In  Ifaia  case  IheNl 
is  a  scii'e  facias  made  out,  stgdedby  th^  officer  and  fitedi 
but  never  sealed,  which  1^  first  enrolled,  and  is  itt  the  M^ 
ture  of  a  declaration  at  common  law,  and  the  judgmetit 
made  as  those  on  the  |)lea  ftide,  by  cOgndtit  HctioMftii  bfl» 
cause  they  would  not  stay  the  f ^tufn  Of  two  scire  facial  t# 
delay  the  King's  execution,  nor  clog  the  rolld  with  Wd 
writs  and  two  returns  from  the  sheriff.     But  when  judg' 
ment  is  giveti  ih  debt  there  may  a  leVari  iitimediatelyi  b<H 
6ause  it  is  iln  immediate  execution  Of  the  King's  judgmetitf 
and  the  taking  otit  a  seire  facias  proceeds  flfotn  the  ignorance 
Of  the  defks  ifi  taking  out  su6h  scire  facias,  as  if  toly  a  bond 
had  beeti  sued,  and  there  had  been  no  warrant  erf  altot'' 
liey  given  fo  enter  jodgmelit/'    By  thid  the  hatui^e  of  tb# 
Ring's  debt  is  clearly  shewn,  as  well  as  the  mode  €t  iM 
recovery ;  ail^d  these  proceeding^  are  ai  clearly  infoiffi>it« 
though  siich  has  been  the  practice,  as  it  is  said^  since  thd 
passing  of  the  43  Geo.  8.     It  id  difficult  to  understand  th^ 
ilheaning  of  making  the  schedule  conclusive  evidence. 
What  \§  it  evidence  of?    The  words  "condn^iv^  ^vi^ 
i^Mi'*  would  imply,  thM  it  li  ftde  h^^isafy  td  g6  iftto 
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Avidenee  at  $3th  And  wbere  ii  tbe  use  of  in  lAfefnl^ 
Miont  it  i«  duly  Ki  Make  that  a  fifiiUer  In  peA^,  whteb  il 
Already  eii]^f6t8ly  nlad^  &  inatter  of  records  [Oumeif§ 
B.-^It  is  to  b0  cfoneliisiVe  etidencei  **  unless  paymeril 
thereof  shall  be  |)roved/'  Lord  Abinger^  C  B. — Condlil-* 
siT6  evidence  of  (he  debt^  unless  payment  is  p^oted^ 
nieans,  I  suppose,-  that  it  itf  priniA  facie  evidence  oAly«'' 
The  objeet  was  to  throw  the  oiius  of  protihg  payment  oA 
the  defendant.]  Lord  Chief  Baron  Gilbert  has  told  Hi 
tbe  modes  of  proceeding  to  recorei^  the  King's  debt#»  iifiA 
the  nature  of  those  debts.  It  appears  that  the  CroWA 
has  prerogative  remediei4  and  it  is  bound  i6  adopt  th^nfi 
These  proceedings  are  pi^operly  distingulslied  by  tbftt 
learned  jiidge^  who  uses  these  words: — ^'  Fo^  debts  in  fieri 
an  information  is  tbe  proper  course,  but  ^ben  onee  they 
are  reduced  to  a  certainty,  the  proceeding  must  be  by  6\i* 
tress:"  and  he  adds,  "  A  debt  recorerable  as  a  debt  of 
record,  is  in  other  words  leviable  by  the  sheriff  }**-^^that  ii 
his  translation  of  *'  recoverable  as  a  debt  of  reeofd.*'  TM 
revenue  of  tastes  has  been  put  by  Blaekstone  and  othef 
writers  upon  the  ground  of  ancient  duties  to  the  Crown, 
which  were  leviable  in  kind  without  any  proceeding  at  all* 
Therefore  it  is  clear  that  this  is  a  defined  and  settled  debt, 
Qpon  which  the  great  privilege  of  the  Court  of  Etcheqile^ 
ought  to  be  exercised^  **  for  its  speedy  levy  and  fo#  the 
soonest  satisfaction  of  the  King's  debt/'  The  course  of 
proceeding  in  this  case  should  have  been  by  levari  at  encti} 
the  writ  should  have  been  issued  immediately  upon  this 
icbedule.  The  levari  is  clearly  a  writ  intended  to  stipeif' 
iede  any  other  measure  for  the  more  speedy  reisoveify  ot 
the  King's  debt«  [He  here  read  the  form  of  the  writ,  which 
he  had  obtained  from  tbe  King*;}  Remembrancer's  Oflke«] 
The  schedule  would  be  recited  in  the  writ ;  it  is  tlierefo^tf 
in  the  nature  of  a  writ  issuing  on  a  judgment  ef  this  Court 
and  out  of  this  Courts  [Lord  Abinger^  C.  B* — You  meanf 
to  say  that  a  slight  alteration  in  this  writ  would  make  it  ap' 
ply  to  the  present  ctoe,  by  Mtting  forth  that  it  was  a  tiwtA 
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&dL  •/  Pina^  in  the  possession  of  the  Conunissionen  of  Stamps^  BeeotUng 
to  the  act  of  Parliament.]  Yes :  it  is  submitted  that  the 
Head  Officer  of  the  Commissioners  of  Stamps  and  Taxes 
is  an  officer  of  the  Court  of  Exchequer  to  all  intents  and 
purposes.  [Aklersan,  B. — It  turns  upon  the  second  ndeK 
of  the  48  Geo.  3,  c.  141  (class  V.),  which  says  that  <'  every 
such  schedulei  being  certified  under  the  hand  of  the  Kt^ 
ceiver-General  or  his  deputy  of  the  county  or  division 
where  the  said  arrears  accrued,  to  the  Court  of  Exche- 
quer at  Westminster^  shall  be  received  and  taken  as  suffi* 
cient  evidence  of  a  debt  due  to  his  Msjesty,  and  shall  be 
a  sufficient  authority  to  the  Barons  of  the  said  Court  or 
any  one  of  them,  to  cause  process  to  be  issued  against 
such  defaulters  named  in  the  said  schedules  to  levy  the 
whole  sum  in  arrear  and  unpaid  by  such  defaulters,  and  the 
sheriff  or  other  officer  to  whom  the  said  process  shall  be 
directed  shall  without  delay  cause  the  whole  sum  in  arrear 
to  be  levied/'  Therefore,  upon  the  schedule  being  re<* 
turned,  there  is  an  express  power  to  issue  a  levari  faciaa 
upon  it.]  The  same  writ  is  to  issue  in  all  cases  in  pari 
materia,  and  the  debts  are  to  be  recovered  as  of  record. 
[Lord  AbingeVf  C.  B« — The  proper  process  for  recovering 
a  debt  of  record  by  the  Crown  is  by  levari  facias,  and  if 
the  party  against  whom  it  issues  has  equitable  pleas  to 
plead,  he  msy  plead  them,  or  apply  by  motion,  which  is  the 
more  ordinary  case,  to  remove  the  hands  of  the  sheriff  and 
let  in  the  equitable  claim.]  In  cases  of  extent  it  is  so. 
[Lord  Abinger^  C.  B. — The  point  that  arises  is  this,  whe* 
ther  in  the  construction  of  this  statute  the  Crown  has  not 
aright,  if  it  thinks  fit,  to  resort  to  the  popular  form  of 
action  for  the  recovery  of  a  debt  of  record.  Aldcrson, 
B. — The  question  is,  whether  this  sum  returned  is  a  debt 
of  record.]  Not  precisely :  it  is  sufficient  to  shew  it  is  a 
debt  as  of  record.  [Alderson,  B. — ^A  debt  that  may  be 
made  a  debt  of  record.  Lord  Abinger,  C.  B. — Suppose 
an  assessment  were  made,  and  a  party  were  included  in  it 
who  was  not  living  in  the  place,  and  yet  that,  by  some 
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misconception  or  mistake,  the  schedule  was  made  out  and  AreA.  »/ Mst, 
returned,  and  proceedings  were  taken  against  the  party, 
who  was  never  in  the  parish  or  place  at  all,  or  had  left  it 
many  years  before ;  if  a  levari  facias  were  to  issue,  the 
party  would  have  an  opportunity  of  coming  in  to  shew 
that ;  but  in  this  form  of  action  I  do  not  know  how  he 
could  do  it.]  It  would  be  impossible.  This  is  a  proceed- 
ing in  pais,  and  the  defendant  cannot,  in  this  mode  of  pro- 
ceeding, plead  any  such  defence.  liere  an  information  is 
filed  against  a  party,  and  he  is  told  that  he  is  finally  con^ 
eluded  by  a  record  which  is  produced  in  the  witness-box* 
It  is  a  great  incongruity  for  a  party  to  be  called  before  a 
jury,  and  to  be  told  he  has  nothing  to  say — we  have  only 
to  produce  the  schedule,  and  there  is  an  end  of  it. 

Secondly,  as  to  the  construction  of  the  acts  of  Parlia- 
ment. By  the  43  Geo.  3,  c.  99,  s.  33,  a  power  of  distress 
is  given  where  payment  has  been  refused.  By  the  d5th 
section,  when  persons  remove  without  paying  their  taxes, 
that  fact  is  to  be  certified  to  the  commissioners  of  the 
place  where  the  party  can  be  found,  which  commissioners 
are  to  cause  the  amount  to  be  levied  and  paid  to  the  col- 
lector of  the  parish  whence  the  said  person  or  persons  did 
remove,  so  as  the  same  may  be  applied  according  to  the 
intent  and  meaning  of  the  act  Then  comes  the  41st  sec- 
tion, which  is  material.  It  enacts  that  collectors  refus- 
ing to  attend  the  commissioners,  or  to  answer  their  lawful 
questions,  or  to  produce  the  assessments,  &c.  are  to  for- 
feit 50/. ;  and  if  there  is  money  in  the  hands  of  the  col- 
lectors which  cannot  be  recovered  by  warrant  under  the 
hands  of  the  commissioners,  or  the  commissioners  shall 
neglect  to  issue  such  warrant,  the  amount  shall  be  reco- 
verable as  a  debt  upon  record.  That  clause  shews  that 
the  Crown  has  taken  an  express  distinction  between  what 
duties  are  recoverable  as  matter  of  record,  and  what 
are  recoverable  as  matter  of  information.  Then  the 
47tb  section  enacts,  that  in  case  there  shall  be  any  failure 
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iKfikyjPM«%  of  MfeMing  or  charging  th«  said  daties,  in  «oy  parifb^ 
-  /^  ^  wtrdi  or  pl4C«,  or  of  returning  the  dupUcatov  of  aMest^ 
4n«tffiT«  mentf  made  for  any  such  parisb»  SfOn  or  of  raising  or 
f.*^  paying  the  several  aums  charged  upon  any  person  or 
%%W9Mm  personal  in  any  such  parish,  &Q.9  the  lUceirer-General 
ahall  certify  the  same  to  the  Barons  of  the  Exchequer^ 
with  the  namea  of  the  commissionersi  assessors,  &c.,  who 
iball  be  respectively  liable  to  process  from  time  to  time 
by  vrtt  of  distringas.  Then  w^  come  to  th^  5  &  6  WilL 
4|  C»  90,  upon  which  it  is  eapr^ssly  admitted  that  this  pro- 
ceding  is  founded.  The  )3th  section  enacts,  that  the 
•cbedulo  *'  shall  be  delivered  over  pr  transmitted  by  the 
Rcceiver-Qeneral,  Recciving4nspector«  ftct,  to  whom  tbt 
aame  shall  havci  been  delivered,  to  the  Commissioners  pf 
Stamps  and  Ta^es,  and  ahall  be  deposited  and  remain  in  the 
Head  Qfllce  of  the  said  last  mentioned  commissioners."  lAlm 
4if9W^  B. — The  act  says  in  substance,  instead  of  delivering 
it  into  this  Court  it  shall  he  delivered  to  the  Commissioners 
of  Taxes;  and  you  ^ay  that  is  a  delivery  into  the  Court  of 
Sx^hequer.  How  is  that  consistent?  It  is  not  delivered 
into  any  part  of  the  Exchequer,  but  at  the  office  of  the 
commissioners.]  It  is  submitted  that  wherever  the  statute 
requires  an  Exchequer  muniment  to  be  deposited,  the  le- 
gislature virtually  makes  that  office  a  part  of  the  Court. 
lAlderson^  B. — You  must  say  that  when  it  was  in  the  Re* 
oeiver-General's  hands  it  was  in  the  Court  of  Exchequer } 
but  the  43  Geo.  S,  says  that  the  Receiver-General  is  to  re- 
torn  it  into  the  Court  of  Exchequer.]  It  is  not  attempted  to 
go  that  length.  [Lord  Abinger^  C.  B. — It  is  not  necessary 
to  go  that  length.  The  question  is,  whether  it  was  the 
intention  of  the  act  to  give  to  a  document  that  was  for- 
merly brought  into  Court,  the  same  force  and  effect  as  if 
it  were  now  brought  into  Court?]  It  is  submitted  that  it 
cannot  be  otherwise.  It  is  at  all  events  quasi  a  record. 
[Lord  Abinger,  C.  B. — ^You  say,  that  as  the  Exchequer 
has  the  general  superintendence  of  all  the  revenues  of  the 
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Crowo,  Ugm  which  proce8«  can  issue  wherever  there  1$  «  *^nSif^ 

record  regarding  such  procpss,  the  ]Sxchequer  is  tb^  pro* 

p#r  pourt  for  tli§  cogniitance  of  that  recprd.    AH^trMon^ 

B,r-rYpur  argumient  i9t  th»t  while  \%  is  in  th(3  office  pf  the 

h#Ad  «oinmi9«i0P#rs  it  is  »  repord*]    The  delivery  into 

Court  of  an  obligationi  such  as  is  spokeo  of  by  X^ord  Chief 

Baron  Gilbert,  means  the  delivery  of  the  obligation  under 

wbiQb  tb9  Crown  prpeeedli  and  whiqh  is  sanetioned  by  the 

prtfftica.  of  tho  CoMrtf  Illi4  tb^  Court  is  the  proper  reci* 

piept  of«  9nd  the  proper  depository  for.  »ueh  »  muni- 

PfFltf    The  Ungu^ge  of  liord  Chief  Baron  Gilbert  is, 

tb»t  "  whfp  the  King's  ministeriel  o(Bpep  "  (which  these 

qprnqiUliOfiera  may  be  (»Ued|)  ''  takei  aq  obligation  to  th^ 

Kingf  eueh  obligation  is  npt  of  reoordy  and  when  the  oRi^ 

eer  deliverf  suph  obligi^tien  into  Cpurt  the  time  of  its  de* 

Ijvory  is  reoorded/*  bepau^e  the  delivery  ii  of  record.   The 

delivery  into  the  Stamp  Office  means  a  delivery  into  Court^ 

because  it  must  be  proved.     Thf  letter  part  of  the  li^th 

HCtipfi  says,  that  the  schedule  ''  shall  be  conclusive  evi* 

dence  ogeinst  any  person  named  therein  m  making  default 

of  payment,  and  against  every  parish,  ftp.,  as  in  default 

of  payment  of  the  puro  or  aiima  mentioned  in  any  such 

fohedule  being  so  due  and  owing  and  in  arrear  and  un* 

peid  to  his  Majesty.  &e»9  unless  payment  thereof  shall  be 

proved,  and  every  such  sum  shall  be  recoverable  from  the 

person  and  persons  making  defsult  of  payment  thereof  as 

1^  debt  uppil  record  to  the  King's  Majesty,  &c.*'    If  that 

dausp  be  compared  with  the  language  of  (he  levari  facias 

i^nd  distringM,  it  is  decisive  that  this  proceeding  hy  in*- 

formation  is  erroneous;  the  making  it  of  record  is  the 

foundation  for  that  immediate  und  speedy  process  which 

throughout  the  whole  of  the  apt  the  officers  of  the  Court 

pre  peremptorily  required  to  adopt.     The  act   in  fact 

saySt  whatever  language  we  use,  we  i^hall  be  understood 

when  we  say  a  debt  shall  be  recovered  aa  a  matter  of  re* 

oord  i  you  shall  pot  recover  it  as  a  mptter  in  pais,  but  you 
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Sttk.  of  pifovi  shall  issue  a  levari  facias  or  a  distrinffas.  The  constroetioa 

1838« 

contended  for  is  in  aid  of  rather  than  in  derogation  from 
the  right  of  the  Croirni  and  is  an  argument  for  the  more 
strict  enforcement  of  the  King*s  right,  and  the  recognised 
practice  of  the  revenue  laws.  On  these  grounds,  it  is  sub- 
mitted that  this  rule  ought  to  lie  made  absolute. 

The  SoUciior^General  replied. — [Lord  AUngeff  C.  B. 
—Let  me  call  your  attention  to  this  view  of  the  question. 
There  are  two  or  three  cases  at  which  we  have  to  look.  One 
is  the  case  of  an  indiridual  who  does  not  pay,  and  the  other 
the  case  of  a  loss  which  the  parish  at  large  is  to  make  good : 
it  is  the  d  uty  of  the  collector  to  make  proper  returns  of  both, 
to  be  put  into  the  schedule.  Now  they  are  both  embraced 
in  the  13th  section  of  5  &  6  Will.  4,  c.  SO,  and  they  are  both 
to  be  deposited  with  the  Commissioners  of  Stamps.  Sop- 
pose  this  had  been  the  case  of  a  parish  in  default ;  the 
charge  being  against  the  whole  parish,  you  cannot  file  an 
information,  as  they  are  not  a  corporation.  What  process 
would  you  take  under  the  act  to  enforce  the  debt?]  The 
Crown  would  proceed  against  the  parish  just  as  they 
would  have  done  before  the  passing  of  this  act,  and  the 
production  of  the  schedule  would  be  conclusive  evidence 
against  the  parish  as  a  default.  [Lord  Abinger,  C.  B^ — 
You  must  have  applied  to  a  Judge  of  this  court,  and  have 
produced  the  schedule,  and  then  have  shewn  by  affidavit 
that  it  was  duly  deposited  with  the  commissioners,  and 
then  have  applied  for  a  distringas  as  against  the  parish. 
As  you  must  do  that  in  the  one  case,  why  should  you  not 
in  the  other  case  do  the  same  thing  ?]  It  is  not  meant  to 
be  said  that  such  a  proceeding  might  not  be  taken  against 
an  individual  in  the  same  way.  ZAlderson,  B. — You  might 
have  brought  the  schedule  into  court.  Lord  Abinger, 
C.  B. — That  removes  the  difficulty,  supposing  it  to  have 
been  one,  and  it  may  have  been  so  felt  by  the  Commisioners 
of  Stamps.    It  is  with  them  that  the  schedule  is  now  de* 
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posited,  and  it  might  be  a  more  convenient  place  of  depo-  15«**  ¥  ^fc«»# 
sit,  so  that  the  Commissioners  of  Taxes  might  have  more 
free  access  to  it  than  they  could  have  in  this  Court ;  but 
still  the  intention  was  that  they  should  come  to  the  only 
Court  that  could  issue  the  process,  which  is  this  Court,  and 
upon  the  production  of  that  voucher  the  Court  would  issue 
the  levari.  It  is  to  be  left  with  the  commissioners  till 
wanted,  and  then  it  is  to  be  produced  by  them  to  the 
Court.]  That  is  probably  the  meaning  of  the  act.  It  will 
be  necessary  to  consider  the  case  of  a  parish  when  it  arises, 
but  it  is  submitted  there  is  nothing  to  prevent  the  Crown 
from  adopting  this  proceeding  in  the  present  case,  there 
being  a  debt  due  to  the  Crown,  of  which  the  production  of 
the  schedule  is  to  be  conclusive  evidence.  [Lord  Abinger, 
C.  B. — ^There  can  be  no  reason  why  the  Crown,  if  it  had 
the  summary  process  upon  the  schedule  of  a  levari  facias, 
should  go  through  the  form  of  an  information  and  a  trial.] 
Tiiis  is  the  mode  of  proceeding  which  always  was  taken 
before  the  passing  of  this  act,  except  that  the  schedule 
was  not  conclusive  evidence.  [Lord  Abinger,  C.  B* — It 
is  recoverable  "as  a  debt  upon  record."  What  is  the 
meaning  of  those  words?]  The  Crown  might  perhaps 
have  proceeded  by  scire  facias,  where  the  debt  is  per  re- 
cordiam.  [Lord  Abinger^  C.  B. — I  feel  the  force  of  the 
argument  on  the  other  side,  that  as  the  Crown  had  a  sum- 
mary process  to  recover  the  debt,  why  should  they  be  put 
in  a  worse  situation,  by  being  obliged  to  bring  a  popular 
action  of  debt?  There  may  be  a  reason,  for  aught  I  know, 
in  the  detail  of  office,  for  that  delay  of  the  Crown.  Alder- 
son,  B. — A  document  is  to  be  produced  as  conclusive  evi- 
dence, but  it  is  to  remain  in  the  Stamp  Office.  It  is  strange 
that  it  should  be  produced  as  a  record  in  the  Exchequer^ 
and  yet  remain  in  the  office  of  the  commissioners.  One 
can  understand  its  being  to  be  produced  at  the  trial,  for 
then  it  would  go  back  again.]  There  is  little  doubt  that 
thcae  words,  "  recoverable  as  a  debt  upon  record,*'  were 
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£<cA.  0/  pitm,  copied  from  the  old  act  without  conaideriDg  the  cAel 
of  theiDf  and  without  teeing  that  they  had  bcoouie  not 
only  unnecessary  hut  contradictory.  lAldertan,  B.-->It  is 
quite  clear  tliat  the  act  has  been  drawn  by  one  person,  and 
settled  by  another,  and  probably  the  words  '*  unless  pay«> 
ment  thereof  shall  be  proved/'  were  put  in  by  the  Utter 
without  striking  out  the  words  "  shall  be  conclnsiTe  eri- 
dence;**  the  latter  words  having  been  in  the  act  as  originaUy 
drawn,  and  it  being  considered  unjust  thai  they  ahovdd 
remain  there  without  being  qualified  by  the  other  words.] 
The  only  way  in  which  it  can  be  recondled  is  by  considering 
it  as  an  additional  benefit  given  to  the  Crown,  the  Crown 
in  a  prior  part  of  the  clause  baring  a  right  to  proceed  as  if 
there  were  no  such  words :  then  it  is  added,  that  they  may 
proceed  upon  it  as  a  debt  of  record.  With  respect  to  the 
argument,  that  under  the  statute  of  Henry  the  Eighth,  the 
defendant  would  be  let  in  to  shew  his  equity ;  how  could 
that  be,  when  it  is  to  be  finally  adjudicated  upon  by  the 
commissioners,  by  the  express  direction  of  the  48  Greo.  8 ; 
and  how  could  any  objection  that  the  commissioners  have 
so  disposed  of,  be  in  the  eye  of  the  law  equity  and  good  con- 
science, and  be  again  opened  ?  There  is  no  appeal  against 
the  judgment  of  the  commissioners,  except  by  applying  to 
the  Judges  in  a  mode  not  now  in  question.  The  c<mi-* 
struction  contended  for  by  the  Crown  is  this )— the  statute 
says  that  the  schedule,  instead  of  being  returned  into  the 
Exchequer  to  be  a  quasi  record,  is  to  be  kept  where  it  ie 
more  convenient,  by  the  Commissioners  of  Stamps  and 
Taxes;  and  when  it  is  there,  that  the  production  of  it  shall 
be  conclusive  evidence  of  the  money  being  due,  and  of  the 
Crown  being  entitled  to  judgment.  The  only  embarrass- 
ment arises  from  the  latter  words,  saying  that  it  shall  be 
recoverable  "  as  a  debt  of  record,*'  but  the  Crown  con« 
tends  that  that  is  merely  supererogatory.  There  is  a  poei* 
tive  enactment  that  the  production  of  the  document  shall 
be  conclusive  evidence  of  the  debt  being  due ;  the  pro- 
vision as  to  the  production  of  that  document  is  not  con* 
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Crown  may  proee^d  as  of  record* 


neeted  with  the  subsequent  words,  which  provide  that  the  '^*;^/'^< 

183o* 


Cur.  adv.  vult.        attorhet- 
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The  judgment  of  the  Court  was  delivered  in  this  term  by 

Lord  AaiMttSEy  C«  B.— This  was  an  information  filed 
by  tho  Crown,  not  purporting  to  be  filed  upon  any  docu- 
ment or  any  reoord,  but  simply  stating  that  the  defendant 
had  been  assessed  in  certain  taxes,  and  that  a  warrant  had 
issued  against  him  signed  by  the  commissionersi  but  that 
the  amount  had  not  been  nor  could  be  collected  under  it, 
and  that  the  same  remained  due  and  in  arrear  and  unpaid 
to  his  Majesty^  whereby  an  action  had  accrued,  &c.  The 
information  was  supported  at  the  trial  by  the  production 
of  the  assessment  itself  from  tho  Tax-'Office,  in  which  the 
defendant  was  found  to  be  in  arrear  for  the  sum  of  money 
stated  in  the  information,  and  sought  to  be  recovered.  It 
was  contended  on  the  part  of  the  Crown,  that  by  a  modern 
statute,  the  5&6  Will. 4,  c. SO,  s.  18,  the  assessment  was 
made  conclusive  evidence ;  but  on  the  part  of  the  defend- 
ant, it  was  objected  by  Mr.  Price  that  the  same  statute 
made  the  debt  recoverable  as  a  debt  of  record,  and  that 
the  Crown  could  only  recover  a  debt  of  record  by  scire 
jbcias  or  extent,  or  by  filing  an  information  upon  the  record 
itself.  This  was  an  information  in  the  nature  of  a  popu- 
Ur  action  of  debt,  without  any  record  at  all.  My  impres- 
rion  originally  at  the  trial  was,  that  the  objection  must  pre- 
vail. The  Court  has  however  taken  time  to  consider  it, 
and,  with  some  degree  of  reluctance,  we  have  come  to  the 
conclusion  that  the  objection  was  a  valid  one,  and  that  a 
verdict  must  be  entered  for  the  defendant.  It  is  very  re- 
markable that  by  this  act  of  Parliament,  the  assessments 
that  used  to  be  returned  into  this  Court  are  now  returned 
to  the  Commissioners  of  Taxes,  and  are  to  be  kept  in 
their  office;  and  yet  the  person  who  is  in  arrear  is  made 
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Egeh.  of  PUat.  liable  to  pay  the  arre&rs  as  a  debt  upon  record.  The  do- 
cument is  by  the  act  required  to  be  kept  by  commissioBCim 
in  Somerset  House ;  and  though  no  doubt  the  object  of 
the  act  was  very  laudable  and  correct,  it  is  very  aofaf'- 
tunate  that  the  words  ''shall  be  recoverable  as  a  debt 
upon  record**  were  used  in  it  We  know  of  no  means  to 
recover  the  arrears  as  a  debt  upon  record,  except  by  scire 
faciaSi  or  by  extent,  or  by  filing  an  information  upon  the 
record  itself.  Here  there  is  nothing  but  a  mere  assess* 
ment  and  a  warrant. 

Rule  absolute  to  enter  a  verdict 
for  the  defendant. 


On  motion  for 
judgment  aB  in 
case  of  a  non« 
suit,  an  affidavit 
that  the  plaintiff 
had  not  pro- 
ceeded to  trial 
for  %vant  of 
funds,  hut 
expected  to  be 
in  funds  so  as 
to  try  at  any 
time  after  the 
Ist  of  July,  was 
held  a  sufficient 
excuse  to  dis- 
charge the  rule 
on  a  peremptory 
undertaking 
to  try  in 
Michaelmas 
Term. 


Radford  r.  SufTH. 

f^OJVLING  (on  the  12th  of  June)  shewed  cause  against 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  an  affidavit 
of  the  plaintifT,  stating  that  his  only  reason  for  not  having 
proceeded  to  trial  in  due  time  was,  that  he  had  been  dis« 
appointed  in  the  receipt  of  a  remittance  from  the  country, 
and  that  he  expected  to  receive  one  so  as  to  enable  him 
to  go  to  trial  at  any  time  after  the  1st  of  July  next. — He 
offered  a  peremptory  undertaking  to  try  in  Michaelmas 
Term>  and  urged  that  this,  being  a  mere  temporary  want 
of  funds,  furnished  a  sufficient  ground  for  discharging  the 
rule  on  these  terms ;  in  the  same  manner  as  a  temporary 
incapacity  from  a  domestic  affliction,  which  had  been  held 
a  sufficient  excuse :   Weak  d.  Surge  v.  Callaway  (a). 

Manseli  contra,  cited  Cleasby  v.  Poole  (6). 

Parke,  B.— Under  the  circumstances,  I  think  it  is  not 
unreasonable  to  discharge  the  rule  on  the  terms  proposed. 


(a)  7  Price,  531. 


(6)  1  C.M.&  11.^1. 
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•It  is  different  from  the  case  of  a  permanent  insolvency  B*^^  V  ^'«<»» 

^hich  was  the  excuse  set  up  in  Cleasby  v.  Poole  ;  here  v      ^\  j 

It  is  only  that  the  plaintiff  is  not  in  funds  at  present,  but  Radford 

expects  to  be  so  within  a  definite  period,  namely,  the  first  Smith. 
of  next  month. 

Rule  discharged. 


Louisa  Cursham,  Susannah  W. Merricks,  and  Harriet 
MbruickSi  f;.  William  Charles  Newland  and  Others. 

JBy  order  of  the  Master  of  the  Rolls,  the  following  case  a  testator,  by 
was  sent  for  the  opinion  of  this  Court  (a).  dausrof"w7 

Richard  Merricks  made  his  will,  duly  executed  and  ]Jj|'',^*][|lfA*' 
attested,  and  bearing  date  the  2nd  day  of  June,  18S1,  and  give,  devise, 
thereby  (amongst  other  things)  gave  and  devised  his  un-  au  the  ^st^of 
divided  third  part  of  certain  messuages,  lands,  tenements,  rop/how^and 

leasehold  es- 
tates, and  all 
other  my  real  and  personal  estate,  according  to  the  nature  and  quality  of  such  estates  respect- 
ively,  unto  my  wife  B.  M.  for  her  own  use  daring  her  natural  life,  and,  after  her  decease,  unto 
my  said  ion  and  daughters,  and  their  lawful  issue  respectively,  in  tail  general,  with  benefit  of 
Burrivorship  to  and  amongst  their  issue  respectively  as  tenants  in  common,  and  not  as  joint 
tenants;  provided,  that  such  issue  not  to  have  a  vested  interest  until  they  attain  the  age  of  21, 
being  sons,  and,  being  daughters,  until  they  atuin  that  age  or  are  married;  but  during  the 
minority  of  the  said  issue  of  my  said  son  and  daughters,  I  authorize  my  trustees,  or  the  survivor 
of  them,  or  his  heirs,  after  the  death  of  my  said  son  and  daughters  respectively,  to  apply  the  whole 
or  any  part  of  the  rents  and  proSts  of  the  said  estates,  and  not  exceeding  the  interest  of  the  pre- 
iiumptive  share  of  such  child  therein,  for  and  towards  his,  her,  or  their  maintenance,  education, 
and  advancement  during  minority:  and  in  case  my  said  son  and  daughters,  or  any  of  them,  shall 
die  in  my  lifetime,  or  after  my  decease,  without  leaving  lawful  issue,  or  with  lawful  issue  which, 
being  a  son  or  sons,  shall  not  attain  the  age  of  21,  or,  being  a  daughter  or  daughters,  shall  not 
attain  that  age  or  be  married,  then  the  share  or  shares  of  him,  her,  or  them  so  dying  to  be  for  the 
benefit  of  the  survivors  and  their  issue,  in  the  same  manner  as  their  original  shares  are  herein- 
before given  to  them  respectively."  In  previous  clauses  of  the  will,  the  testator  had  created  trusts 
of  different  sums  of  money  for  the  benefit  of  his  son  and  daughters  and  their  issue ;  and  it  was  ad- 
mitted that  in  those  clauses  the  word  "  issue"  was  used  to  describe  their  children: — Held,  that  in 
the  reMduary  clause  alsa,  the  words  "  lawful  issue"  were  to  be  construed  as  wofds  of  purchase, 
and  not  of  limitation,  and  as  designating  the  children  of  the  tesutor's  son  and  daughters;  and 
that  the  son  and  daughters  took  estates  for  life  in  the  freehold  property  thereby  devised,  with 
eontingent  remainders  in  tail  to  their  respective  children,  with  cross  remainders  in  tail  amongst 
such  children  respectively,  and  cross  limitations  over  amongst  the  children  of  the  respective 
famiUw. 

(a)  Tbe  same  case  bad  pre-     See  2  Bing.  N.  C.  58;  2  Scott, 
viously  been  sent  for  the  opinion     105. 
«f  the  Court  of  Common  Pleas. 
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Msek.  rf  TUu,  btreditamentit  and  pfemitet^  tilnate  in  tiw  ptritb  of  Htl- 
Hoglyf  io  the  ooanty  of  Sussex,  in  tbo  oceupetion  of  bis 
nephew  B.  W.  GKlbert*  or  his  undortensots  or  assigns, 
unto  and  lo  the  use  of  bis  nephews,  B.  W.  GHlbert  and  O. 
F.  Gilbert,  and  their  assigns  respectively,  during  their  n^ 
tural  lives,  and  the  life  of  the  longest  liTer  of  them ;  and 
after  the  determination  of  those  estates  by  forfeiture  or 
otherwise  in  the  lifetime  of  his  said  nephews  or  the  sur- 
vivor of  them,  to  the  use  of  his  trustees,  W.  C.  Newlsnd, 
W.  W.  HoUandi  and  H.  Hall|  and  the  surviTors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  during  the 
natural  lives  of  his  said  nephews  and  the  life  of  the  sur- 
vivor of  them,  upon  trust  to  preserve  the  uses  Aersin 
limited  from  bebg  defeated,  &c. ;  and  from  and  after  the 
decease  of  his  said  nephews,  or  the  survivor  of  them,  to 
the  use  of  all  and  every  the  lawful  eAiMrvn  of  them  Us 
said  nephews,  and  their  heirs  and  assigns  £>r  ever,  as 
tenants  in  common :  and  in  case  there  should  be  only  one 
such  chUd^  then  to  such  only  child  and  his  or  her  heirs 
and  assigns  for  ever;  but  in  the  event  of  there  being  no 
such  child,  or  there  being  children  of  his  said  nephewSf  or 
such  only  child,  and  they  or  he  or  she  dying  in  the  life- 
time of  the  said  B.  W.  Gilbert  and  G.  F.  GUbert,  or  the 
survivor  of  them,  vrithout  leaving  lawful  tssus,  then  from 
and  after  the  decease  of  the  said  B.  W.  Gilbert  and  G.  F. 
Gilbert,  and  the  survivors  of  them,  the  testator  gave  and 
devised  all  the  said  messuages,  &e.|  to  the  same  uses  as 
he  had  thereinafter  directed  as  to  the  disposal  of  his  rest* 
duary  real  and  personal  estate  and  effects.  And  the  tes- 
tator directed  that  his  trustees  should,  within  three  calen- 
dar months  after  his  decease,  lay  out  and  invest  in  their 
names,  in  some  of  the  Government  funds,  the  sum  of  40001. 
sterling,  and  stand  possessed  of  the  stocks  and  funds  so 
purchased,  upon  the  trusts  following:  that  is  to  say,  [in 
trust  for  his  son  Richard  Merricks  and  any  wife  surviving 
him,  for  life] ;  and  from  and  after  the  decease  of  the  sor- 
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vivor  of  then,  upon  trust  to  pay  the  principal  of  the  taid  B^eh.  </  pUm^ 
tfU8t  monies,  stocks,  or  funds,  in  equal  shares  unto  and 
anongst  all  and  every  the  ehUdren  of  his  said  son  Richard 
Merricks  lawfully  begotten,  who  should  live  to  attain  the 
age  of  twenty-one  years,  being  a  son  or  sons,  or  being  a 
daughter  or  daughters,  should  live  to  attain  that  age  or 
he  married  with  the  consent  of  parents  or  guardians;  and 
if  there  should  be  only  one  child  of  his  said  son  who,  be- 
ing a  son,  should  live  to  attain  the  said  age,  or  being  a 
daughter,  should  attain  the  said  age  or  be  married  with 
such  consent  as  aforesaid,  then  upon  trust  to  pay,  assign, 
or  transfer  the  whole  of  the  said  trust  stocks  or  funds  to 
such  only  child,  for  his  or  her  own  use  and  benefit  abso*- 
lately.  But  in  case  his  said  son,  Richard  Merricks,  should 
die  without  leaving  lauftd  iuue^  or  leaving  lawful  issue, 
iuch  i$$uef  being  a  ton,  ahould  not  live  to  attain  the  age  of 
twenty«one  years,  or  being  a  daughter,  should  not  attain 
that  age  or  be  married  as  aforesaid,  then  upon  trust,  im» 
mediately  after  the  decease  of  his  the  testator's  said  son 
Richard  Merricks  and  bis  wife,  and  the  survivor  of  them, 
to  pay,  assign,  and  transfer  the  said  principal  trust 
stocks  and  funds  in  equal  shares  between  and  amongst 
the  testator's  four  daughters,  Elisabeth  Buckton,  Louisa 
Merricks,  Susannah  W.  Merricks,  and  Harriet  Merricks, 
who  should  be  then  living,  or  the  lawful  i$sue  of  such 
of  them  as  should  be  then  dead,  such  issue  taking 
the  part  or  share  which  l/icfir,  his^  or  her  mother  would 
have  been  entitled  to  had  she  been  then  living;  such 
share  to  be  divided  in  equal  parts,  shares,  and  pro- 
portions amongst  the  children  of  such  of  his  daughters 
who  should  be  then  dead,  if  more  than  one,  and  if  but 
one,  Chen  the  whole  of  such  his  deceased  daughter's 
share  should  go  and  be  paid  to  such  only  child ;  and  if 
neither  of  the  testator's  said  daughters  should  be  living  at 
the  decease  of  his  said  son  Richard  Merricks  and  his  wife, 
without  leaving  httftd  issue  as  aforesaid,  then  he  directed 
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Sttek.  rf  Phait  that  the  whole  of  the  said  trust  stocks  and  fands  should 

1838 

be  divided  between  and  amongst  all  his  grandchildreD» 

being  children  of  his  aforesaid  daughters^  equally  between 
Uiem.  The  testator  then  directed  the  investment  of  three 
other  sums  of  3000/.  each,  for  the  benefit  of  his  unmarried 
daughters,  and  i/teir  respective  issue  lawfully  begotten, 
"  upon  exactly  the  same  trusts^  and  to  and  for  the  same 
ends,  intents,  and  purposes,  with  regard  to  his  said 
daughters,  and  any  husbands  they  might  leave  surviving 
them,  and  the  lauful  issue  of  them  his  said  daughters  re- 
spectively, with  remainder  over,  tm  failure  of  issue,  to  his 
said  son  and  his  other  daughters  and  their  issue,  as  were 
before  declared  with  respect  to  the  said  sum  of  4000^ 
thereinbefore  directed  to  be  laid  out  for  the  benefit  of  his 
said  son  Richard  Merricks,  and  any  wife  and  issue  he 
might  leave.*'  After  a  similar  trust  declared  of  a  further 
sum  of  1000/.  limited  to  the  separate  use  of  the  testators 
daughter,  Elizabeth  Buckton,  the  will  contained  the  follow- 
ing residuary  devise : — "  I  give,  devise,  and  bequeath  all  the 
rest  of  my  freehold,  copyhold,  and  leasehold  estates,  with 
all  my  household  goods,  plate,  linen,  china,  and  all  other 
my  real  and  personal  estate,  with  their  appurtenances, 
according  to  the  nature  and  quality  of  such  estates  re- 
spectively, to  my  dear  wife,  Elizabeth  Merricks,  for  her 
own  absolute  use  and  benefit  for  and  during  the  term  of 
her  natural  life  ;  and  from  and  immediately  after  her  de- 
cease, unto  my  said  son  and  daughters,  Ricliard  Merricks, 
and  Eiizabeih  the  wife  of  the  said  George  Buckton,  Louisa 
Merricks,  Susannah  Woudyer  Merricks,  and  Harriet 
Merricks,  and  their  lawful  issue  respectively,  in  tail  gene- 
ral, with  benefit  of  survivorship  to  and  amongst  their  issue 
respectively,  as  tenants  in  common,  and  not  as  joint  tenants : 
provided  always,  (hat  such  issue  not  to  have  a  vested  in* 
terest  until  tliey  attain  the  age  of  twenty-one  years,  being 
sons,  and  being  daughters,  until  they  shall  attain  that  age 
or  bp  married ;  but  during  the  minority  of  the  said  issue 
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of  my  said  son  and  daughters  respectively,  I  do  hereby  Etck,  <if  PUat, 

authorize  my  said  trustees,  or  the  surriYors  or  survivor  of  '  * 

them,  or  the  heirs  of  such  survivor,  after  the  death  of 

either  my  said  son  or  daughters  respectively,  to  apply  the 

whole  or  any  part  of  the  rents,  issues,  and  profits  of  the  said 

estates,  and  not  exceeding  the  interest  of  the  preaumptiye 

share  of  each  child  therein,  for  and  towards  his,  her,  or 

their  maintenance,  education,  and  advancement  in  life 

daring  minority ;  and  in  case  my  said  son  and  daughters, 

or  any  or  either  of  them,  shall  die  in  my  lifetime,  or  after 

my  decease,  without  leaving  lawful  issue,  or  with  lawful 

issue  which,  being  a  son  or  sons,  shall  not  live  to  attain  the 

age  of  twenty-one  years,  or  being  a  daughter  or  daughters, 

shall  not  live  to  attain  that  age  or  be  married,  then  the 

part  or  share,  or  parts  or  shares  of  him,  her,  or  them  so 

dying,  to  be  for  the  benefit  of  the  survivors  and  their  issue^ 

in  the  same  manner  as  their  original  parts  and  shares  are 

hereinbefore  given  to  them  respectively  as  aforesaid.*' 

And  the  testator  appointed  the  said  W.  C.  Newland,  W. 
W.  Holland,  and  Henry  Hall,  executors  of  that  his  will. 

The  testator  departed  this  life  on  the  36th  day  of  June, 
182S. 

The  said  B.  W.  Gilbert  has  one  child  only,  the  defend- 
ant Thomas  Gilbert.  The  said  G.  F.  Gilbert  never  has 
had  any  child.  The  said  Richard  Merricks,  the  son  of 
the  testator,  has  never  had  any  child.  The  said  Louisa 
Merricks,  now  Louisa  Cursharo,  (one  of  the  plaintiffs,) 
never  bad  any  child.  The  said  Elizabeth  Buckton,  (one 
of  the  defendants,)  has  seven  children,  all  of  whom  are 
infants  under  the  age  of  twenty-one  years. 

Elizabeth  Merricks,  the  devisee  for  Ufe,  died  in  the 
month  of  April  1833. 

The  question  for  the  opinion  of  the  Court  is,  what 
estates  the  children  of  Richard  Merricks,  the  testator, 
took  in  the  freehold,  copyhold,  and  leasehold  lands  re- 
specthely  devised  by  his  will,  and  whether  the  grand- 
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Mmk.  ^PUm  ehiUran  take  by  purchase  any  and  what  esCales  in  the 
same  lands  respectively,  or  any  of  then. 

The  following  were  the  points  for  argument  stated  es 
each  side :~ 

The  plaintiffs  will  submit  that  they  take  esUtes  tail  in 
the  residuary  freehold  and  copyhold  estates,  subject  to 
limitations  over  by  way  of  contingent  remainder,  and  that 
they  take  corresponding  interests  in  the  residuary  lease- 
hold estates  held  for  years,  subject  to  a  limitation  over  by 
executory  bequesti  and  that  there  are  interests  in  the 
nature  of  eross-remainders  in  favour  of  the  plaintifflb,  aa 
between  them  and  their  eo«devisees,  Richard  Merricks  and 
Eliasbeth  Buckton. 

The  defendants  will  contend  that  the  residuary  fieehold 
and  copyhold  estates  are  devised  to  the  testator's  son  and 
daughters,  as  tenants  in  common,  for  their  respective 
lives  only,  with  contingent  remainders  of  their  respective 
shares  to  their  respective  children,  by  purchase,  as  tenanta 
in  common  in  tail,  with  cross  remainders  between  the  child- 
ren in  tail,  with  cross  limitations  between  the  families: 
and  that  the  residuary  leasehold  estates,  i.  e.  chattels  real, 
are  subject  to  corresponding  limitations. 

The  case  was  argued  in  Hilary  Term,  18S7,  by 

Hodgson,  for  the  plaintiffs. — The  plaintiffs  are  the  three 
daughters  of  the  testator,  who  were  unmarried  at  the  date 
of  his  will,  and  the  defendants  are  children  of  their  sister, 
Mrs.  Buckton.  The  plaintiffs  contend,  first,  that  they 
take  estates  tail  under  the  residuary  devise  {  or  secondly, 
that  if  they  take  for  life,  with  limitations  over  by  way  of 
contingent  remainder  to  their  children,  they  take  vested 
remainders  in  tail  in  their  respective  shares« 

First.  The  decision  of  this  case  depends  upon  the  con- 
struction  to  be  assigned  to  the  words  **  lawful  issue**  in  the 
will ;  whether  they  are  to  be  considered  words  of  limitation 
or  words  of  purchase.  The  general  rule  for  the  construction 
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of  these  words  was  laid  down  by  Lord  EUkm  in  Doe  d.  MMtk^Pim, 
Jesson  r»  Wright  (a\  and  a  very  clear  exposition  of  it  has 
more  recently  been  given,  in  the  case  otLeet  v.  Mo$ky{b), 
in  this  Court ;  the  construction  there  adopted,  if  it  is  to 
prevail  in  this  case,  was  undoubtedly  adverse  to  the  plain- 
tiffs; but  it  will  be  submitted  that  the  present  case  is  dis- 
tinguishable in  its  circumstanoesi  and  by  the  peculiar  lan- 
guage of  the  will.  It  is  an  obvious  remark,  that  the  framer 
of  this  will  appears  in  all  the  preceding  clauses  to  have 
perfectly  understood  the  legal  effect  of  the  terms  used : 
in  the  devises  to  the  nephews,  and  the  trusts  for  payment 
of  legacies  to  the  children,  the  words  are  all  clear  and 
intelligible:  whilst  in  the  residuary  devise  all  is  confuMon 
and  difficulty.  The  principle  is  fully  recognbed,  that 
where  a  testator  uses  words  which  have  a  technical  mean- 
ing»  or  have  acquired  a  known  legal  import,  they  shall  re- 
^ve  that  construction,  unless  it  be  distinctly  shewn  that  he 
had  a  contrary  intention.  The  term  **  issue'*  may  be  said 
to  stand,  in  legal  construction,  between  the  worda  "  heirs 
of  the  body"  and  other  more  indefinite  words.  But,  in 
truth,  the  terms  "  heirs  of  the  body*'  and  "  issue*'  are 
strictly  synonymous.  They  are  so  used  in  the  most  strictly 
drawn  marriage  settlement, — where  the  first  limitations  in 
tail  will  be  to  A.  and  the  heirs  of  his  body,  and  then,  in 
limiting  the  remainder,  the  phraseology  always  is — 'Mn 
default  of  such  if ^e,  &c.'*  ''Issue,*'  therefore,  is  prim  A 
facie  a  word  of  limitation.  The  question  tlien  is,  whether 
in  this  devise  a  clear  intention  is  manifested  to  use  it  in  a 
different  sense.  Now  this  residuary  clause  comprises  both 
real  and  personal  estate ;  and  the  decision  of  the  case  will 
turn  much  upon  that  circumstance,  and  upon  the  distinctions 
applicable  to  each.  But  let  it  be  supposed  for  the  present 
to  be  a  devise  of  real  estate  only:  it  is  clear  tiiat  the  tes- 
tator had  in  his  contemplation  difierent  persons  who  were 

(a)  2  Btiffb,  2.  (d)  1  Younge  &  Col  669. 
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i&di.  ^  Mm,  to  take  diflTerent  quantities  of  estate^  iris,  estates  for  fife 
^  and  estates  in  taiL  The  first  clause  expressly  fimits  the 
CvasHAM  gift  to  his  wire  for  life ;  if  the  children  were  to  take  no 
-NBWLAim.  more,  why  is  it  not  limited  as  expressly  to  them  ?  It  may 
undoubtedly  be  read  as  two  deTbes,  so  as  to  giTC  estates  for 
life  to  the  son  and  daughters,  with  remainders  in  tail  to 
their  issue;  but  that  appears  a  vblent  construction  of 
the  words.  The  testator  could  hardly  have  expressed 
his  intention  of  giving  estates  tail  to  the  children  move 
plainly,  unless  he  had  said  '*  unto  my  said  son  and  daugh- 
ters and  the  heirs  of  their  bodies  respectiTely."  But  it  will 
be  said  that  the  subsequent  clauses,  as  to  the  time  of  vest- 
ing, the  benefit  of  survivorship  among  the  issue,  &c.,  are 
inconsistent  with  this  conclusion,  and  it  must  be  admitted 
that  they  present  much  difficulty.  But  there  are  author- 
ities to  shew,  that  where  there  is  a  gift  to  the  first  taker 
for  lire,  and  afterwards  to  his  issue,  **  with  benefit  of  survi- 
vorship/' these  latter  words  have  been  disallowed,  and  have 
not  prevented  the  devise  from  being  construed  to  give  an 
estate  tail.  The  general  intention  of  the  testator  is  that 
all  the  issue  shall  take,  but  he  wishes  them  to  take  in  a 
particular  mode,  other  than  the  rules  of  law  will  permit, 
and  so  has  introduced  some  inconsistency  into  the  devise* 
Soi  the  provisions  that  they  shall  not  take  ''vested 
interests*'  until  they  attain  twenty-one,  and  for  mainte- 
nance during  their  minorities,  do  not  necessarily  militate 
against  the  construction  of  an  estate  tail  to  their  parents. 
The  son  and  daughters  might  die  without  having  disposed 
of  the  estate,  and  therefore  the  testator  provides  for  the 
minorities  of  their  heirs  of  the  body.  He  cannot  have  in* 
tended  to  use  the  words  **  vested  interest**  in  their  strict 
sense ;  he  must  mean  that  they,  that  is,  the  immediate  \%9,}ie 
of  his  children,  for  whom  the  rules  of  law  allowed  him  to 
make  provision  during  their  minorities — shall  take  no  in- 
terest in  possession  till  twenty-one.  Again,  the  clause 
providing  that  on  the  death  of  any  of  the  children  in  the 
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testator's  liFetime,  or  their  issue  under  twenty-onei  their  S*^'  ^  ^^^ 
shares  shall  go  over  to  the  survivors  or  their  issue,  creates  -* 

a. further  difficulty.  But  devises  of  this  kind  also  have  CvstvAM 
been  held  consistent  with  the  construction  of  an  estate  tail ;  NawbAMP.  • 
in  some  cases  they  have  been  said  to  create  a  contingent 
remainder  on  the  estate  tail.  The  present  case,  however, 
presents  a  readier  solution  of  the  difficulty.  This  is  a  devise 
of  real,  and  personal  estate:  as  to  the  latter,  there  can  be 
no  limitation  over  after  a  general  failure  of  issue  of  the  first 
taker;  but  the  rule  against  perpetuities  is  evaded  by  giving 
an  absolute  interest  to  the  first  taker,  with  a  proviso  that 
the  estate  shall  go  over  if  he  dies  without  leaving  issue, 
or,  if  leaving  issue,  they  die  under  age*  Now,  this  tes- 
tator, having  to  provide  for  the  case  both  of  personal  and 
real  property,  instead  of  keeping  the  limitations  as  to  each 
distinct,  has  combined  them  in  one  clause,  introducing 
provisions  which  are  perfectly  proper  as  to  the  leasehold, 
but  unnecessary  and  inapplicable  as  to  the  freehold ;  since, 
at  whatever  age  the  first  taker  dies,  the  freehold  estate 
wSm  go  over  on  failure  of  his  issue. 

The  authorities  applicable  to  this  question  may  be 
classed  under  five  heads.  First,  those  which  have  arisen 
on.  a  devise  to  a  man  and  the  /teirs  of  his  body ^  and  which 
it  is  only  necessary  generally  to  refer  to :  Goodright  v. 
PMgn  (fl),  Wright  v.  Pearson  (6),  Doe  d.  Candler  v. 
Stnith  (e).  Doe  d.  Bagnall  v.  Harvey  (d),  Doe  d.  Wright 
V.  Jesson.  Secondly,  cases  which  have  turned  on  a  pro- 
vision for  the  contingency  of  the  devisee  dying  under 
twenty-one,  the  words  still  being  '^  heirs  of  the  body** : 
Doe  d.  Candler  v.  Smithy  Doe  d.  Strong  v.  Goffie)^  Crump 
V.  Norwood  (f)  ;  the  two  latter  being  indeed  overruled 
by  Doe  d.  Wright  v.  Jesson.     Thirdly,  cases  where  the 

(a)  2  Lortl  Raym.  143? ;  2  Sir.  W)  4  B.  &  Cr.  610. 

729.  («)  ll£aHt,668. 

(i)  Ambl.  358 ;  I  Eden,  119.  (/)  7  Taunt.  362. 
(c)  7T.R.  531. 
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5f /iM%  word  ckiUrem  was  used,  as  in  WoOemr.JndreweM  (a),  and 
Mariimgr  ▼.  Wesi  (6).  In  all  the  eaaea  above  died,  the  do- 
have  been  held  to  carrj  estalea  taiL  Fonrthly,  where 
the  word  "  issue  "  has  been  used :  thus,  m  Doe  d.  Bkmd^ 
ford  ^.Applin  (e),  where  the  dense  was  to  A*  for  life,  and 
after  his  deeease  io  and  amongMt  Ma  $$n$ef  and  in  defiialt 
of  issne,  then  over,  A.  was  held  to  take  an  estate  tail,  the 
word  amomgaif  which  imported  division,  being  rejected,  as 
inconsistent  with  the  general  intention  of  the  devisor.  So 
in  Deed.  Cock  v.  Cooper  (d)f  and  Roe  v.  Ore»  (e),  where 
there  was  a  devise  to  A.  for  life,  and  after  his  deeease  loAu 
iseme  ae  iematiie  m  eommomf  but  in  case  A.  shoold  die 
without  leaving  issue,  over :  this  was  held  to  give  A.  an 
estate  tally  and  the  cases  were  considered  analogous  to 
those  which  had  arisen  on  the  rule  in  SheUe/s  case,  and 
in  which  it  had  been  ineffectually  contended  that  the 
words  "  heirs  of  the  body  "  might  be  considered  words  of 
purchase,  where  words  of  limitation  were  superadded. 
r^roni  V.  Sioem  (/),  Kimg  r.Burekell  (g\  (in  which  case 
there  was  a  proviso  against  alienation,  whidi  is  primA 
facie  altogether  inappKcable  to  an  estate  tail),  EraiMim  v. 
Lay  (A),  Detm  d.  Webb  v.  Pueiey  (i).  Mmrihwaiie  v. 
Jenkmsom  (k),  Mogg  v.  Mogg  (/),  are  all  cases  faUing 
within  this  class,  and  in  all  of  which  the  word  "  issue,**  not* 
withstanding  qualifications  supposed  to  beinconnstent  with 
that  construction,  was  held  to  import  an  estate  tail.  In 
Harvey  v.  Harvey  ^  before  the  present  Vice  Chancellor  (m), 
the  word  ieeue  was  expressly  contrasted  on  the  face  of 
the  will  with  the  words  heirt  of  ike  body;  it  contained 


(s)  2  Bing.  126.  (A)  2  Bligh,  59,  note. 

(»)28iBi.376.  (i)5T.]LS99. 

(c)  4T.  R.  82.  (ib)  2  B.  «c  Gr.  358;  3  D.  & 

(lO  1  East,  229.  R.  766. 

(«}  2  TTih.  324.  (0  1  Meriv.  654. 

if)  3Eas^548.  (m)  Rag.  Bo^  A.,  1839-4, 

ig)  1  Eden,  424;  Ambl.  379.       fol.  1361. 
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$ko,  like  thif  I  a  clause  for  maintenance  during  the  tni* 
nority  of  the  issue ;  jret  the  learned  Judge  said  the  case 
was  too  plain  for  argument^  and  that  it  was  clearly  an 
estate  taiL-«In  the  last  class  may  be  placed  those  cases  in 
which  there  has  been  a  limitationi  whether  to  heurs  of  the 
hodj,  or  to  issue,  with  a  power  qf  appoinimeni  among 
them,  as  in  Ryan  v.  Cowley  (a),  and  Leee  t.  Moaley  (Jb) ; 
and  which  are  on  that  ground  distinguishable  from  the 
present  Under  those  circumstances,  to  give  an  estate 
tail  to  the  first  taker  would  enable  him  to  acquire  the 
fee,  and  exercise  an  unlimiied  power  over  the  estate.  It 
is  true  tbst  the  reasoning  of  the  court  in  Lees  v.  Moeley 
turns  very  much  on  the  meaning  to  be  attributed  to  the 
word  issue  ;  but  the  case  itself  is  distinguishable  for  the 
reason  ahready  given*  Doe  d.  Davy  v.  Bumsatt  (c)»  and 
Bumeatt  v,  Davy  (d),  (on  the  same  devise)  are  not  con- 
clusive authorities  against  the  plaintiffs ;  these  turned 
much  upon  the  power  of  leasing,  and  the  clause  as  to 
taking  the  testator's  name.  Besides,  Buller^  J.,  in  that 
case,  thought  the  children  might  be  held  to  take  the  fee  at 
twenty-one,  which  made  it  clearly  a  contingent  remainder. 
It  is  generally  said,  that  by  construing  the  will  to  pass  an 
estate  tail,  the  children  will  be  put  into  the  power  of  the 
parent,  and  the  devise  to  them  defeated.  But  how  does 
that  argument  apply  to  a  case,  where,  if  the  estates  are  for 
life  only,  the  testator  haa  made  no  provision  against  the 
destruction  of  the  contingent  remainders  by  the  tenants  for 
life  ?  On  the  whole,  therefore,  it  is  submitted  that  this  is 
one  single  devise  to  the  son  and  daughters  in  tail  general, 
with  cross  remainders,  and  that  there  is  nothing  in  the 
subsequent  clauses  to  prevent  that  construction. 

Secondly.  But  at  all  events,  if  it  be  considered  that  tlie 
son  and  daughters  took  for  life  only,  with  contingent  re- 


(s)  Lloyd  &  OookL  7-  (c)  6  T.  R.  30. 

(6)  1  YouDge  &  Col.  689.  (i^)  1  Bos.  &  P.  215. 
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Eatek:  </  pUm\  ihatnders  in  tail  to  the  issue  of  each,  they  took  the  next 
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immediate  remainder  to  tbemieWea  in  tail,  and  conse- 
quently, that  part  of  the  certificate  of  the  Court  of  Com* 
mon  Pleas  which  stated  that  cross  remainders  in  tail 
were  created  among  the  grandchildren,  ought  not  to  be 
adopted.  The  leading  authority  on  this  point  is  Doe  d. 
Bean  v.  Haltey  (a),  in  which  the  devise  was  to  Michael 
Halley  for  life,  sans  waste,  remainder  to  his  first  son 
and  his  heirs,  with  a  condition  that  he  took  the  testator^s 
name,  and  in  default  of  issue  male  ofM.  H.,  then  over; 
and  it  was  held  that  M.  H.  took  for  life,  with  remainder 
to  his  first  son  in  tail  male,  with  remainder  to  himself  in 
tail  male.  That  is  a  strong  and  conclusive  authority  in  the 
present  case;  and  the  case  of  Doe  d.  GaUini  v.  Gattini  (b) 
is  also  an  authority,  for  there  it  was  held  that  there  were 
two  estates  tail.  If  this  construction  be  adopted,  the  cross 
remainder  clause  becomes  very  simple ;  but  if  the  Court 
should  hold  that  the  devise  was  to  the  son  and  daughters 
for  life,  with  remainder  in  the  share  of  each  to  the  child- 
ren of  each  in  tail,  the  application  of  cross  remainders 
becomes  very  difficult,  for  it  must  take  place,  first  as  be- 
tween grandchildren  in  each  share,  and  afterwards  as 
between  children  and  grandchildren  (i.  e.  between  the 
series  of  limitations  under  which  they  are  to  take)  in  the 
entirety;  which,  to  express  it  intelligibly,  would  require  a 
voluminous  limitation,  which  it  is  impossible  for  the  Court 
to  imply. 

Teed^  for  the  clefendants.— The  true  construction  of 
the  will  is,  that  the  children  take  estates  for  life,  with 
contingent  remainders  in  tail  to  the  grandchildren,  with 
cross  remainders  in  tail  between  them ;  and  if  any  of  the 
children  die  without  children  to  take,  their  shares  to  go 

(a)  8  T.  Rep.  6.  on  error,  3  Ad.  &  E.  341,  4  Nev. 

(b)  5  Barn.  8c  Ad.  621 ;  S.  C.     &  M.  894. 
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oyer  among  the  other  children  for  lifei  with  remainders  .MmoL  tf^k^ 
among  their  children  in  like  manner.  The  first  question 
is,  whether  the  devise  to  the  children  of  the  testator  is  for 
life  or  in  tail ;  and  that  undoubtedly  turns  on  the  meaning 
to  be  assigned  to  the  word  issue — whether  it  is  to  be 
strictly  translated  descendants,  or  is  not  rather  to  be  con* 
s trued  children — as  translated  by  the  testator  himself.  It 
is  clear  that  in  almost  every  preceding  part  of  the  will  he 
has  used  issue  and  children  as  synonymous  words.  The 
issue  to  take  the  share  of  the  mother  must  clearly  be  a 
child  or  children.  So,  the  provision  for  the  maintenance 
during  the  minority  of  the  issue  of  his  son  and  daughters 
has  a  plain  reference  to  their  children,  to  whom  be  refers 
expressly  by  the  use  of  the  term  *'  said  issue:'*  (as  to  whichy 
see  Sibley  v.  Perry  (a) ).  The  testator  has,  therefore, 
himself  explained  the  sense  in  which  he  uses  the  word, 
and  shewn  that  he  did  not  mean  it  to  apply  to  an  indefinite 
line  of  descendants,  but  only  to  the  immediate  issue  of  his 
children.  In  none  of  the  cases  cited  on  the  other  side 
(except  that  of  Harvey  v.  Harvey)  was  there  a  clause  for 
maintenance  during  the  minority  of  the  issue.  On  the 
other  hand,  the  cases  of  Thompson  v.  Brandwood  (&), 
Ryan  v.  Cowley^  Lees  v.  Mosley,  and  Home  v.  Barton  (c), 
are  strong  authorities  in  support  of  the  construction  con- 
tended for  by  the  defendants.  Where  the  will  contains  a 
gift  over  on  failure  of  issue,  and  the  intention  of  the  tes* 
tator  can  therefore  be  effectuated  only  by  construing  the 
original  devise  as  an  estate  tail,  the  courts  put  that  con- 
struction upon  it.  But  here  there  is  no  gift  over,  and  the 
intention  of  the  testator  will  be  fully  effectuated  by  giving 
the  grandchildren  an  estate  tail.  On  the  other  hand,  the 
construction  contended  for  by  the  plaintiffs  would  alto* 
gether  defeat  his  presumed  intention  of  an  equal  division 
of  the  property  amongst  his  sons  and  daughters;  for  if 

(a)  7  Ves.  622.  (b)  1  Madd.  381.  (c)  Cooper,  267. 

VOL.  ly.  I  M.  w. 
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ft  91m.  one  of  them  had  ditd  in  hit  lififtime,  the  there  of  the  ehild 
list. 

io  djing  would  have  lapsed. 

The  other  point  raiaed  by  the  plaintiffs  ia  not  of  much 
importanee  to  the  defendanta :  it  ia  submitted,  however^ 
that  the  gift  over  on  failure  of  any  of  the  issue  is  to  take 
effect  in  the  same  manner  as  their  original  ahareai  that  ia» 
cross  remaindera  for  life  are  created  among  the  children 
of  the  testator,  with  cross  limitations  in  tail  among  their 
respective  children. 

HadgMfm^  in  reply.— *The  testator  has  certainly  used  the 
word  issue  in  the  clauses  relating  to  the  personalty,  not  in 
its  strict  legal  sense ;  but  it  has,  nevertheless,  a  certain 
and  definite  signification  in  the  devise  of  the  realty,  and 
although  the  succeeding  provisions  create  some  confusion 
and  diflSculty,  they  do  not  contradict  the  previous  exprees 
devise.  Home  v.  Barton  is  distinguishable ;  that  was  the 
case  of  an  executory  trust,  in  which  a  court  of  equity 
takes  a  greater  latitude  than  a  court  of  law  can  admit  in 
the  construction  of  a  legal  devise.  ^ 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinokr,  C.  B. — This  was  a  case  sent  by  the 
Master  of  the  Rolls  for  the  opinion  of  this  Court  \  and 
the  question  was  what  construction  was  to  be  put  upon  the 
words  made  use  of  by  the  testator  in  the  residuary  devise 
contained  in  his  will.  There  is  no  construction  of  the 
will  which  does  not  present  much  doubt  and  difficulty ; 
but  on  the  whole  we  think  that  it  is  the  most  rational  con* 
struction,  and  that  which  comes  nearest  to  the  intention  of 
the  testator  to  consider  the  word  ''  issue  **  as  meaning 
children  3  the  interpretation  to  be  given  to  the  worda 
"  their  lawful  issue  respectively  in  tail  general,'*  will  be  to 
construe  them  as  meaning  *'  their  children  lawfully  begot- 
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ten***  The  result  therefore  h,  that  the  sons  and  daughters 
take  estates  for  life,  with  remainders  to  their  children  in 
tail  by  purchase  as  tenants  in  commoni  with  cross  remain- 
ders  among  them.  We  shall  accordingly  so  certify  our 
opinion  to  the  Master  of  the  Rolls. 

A  certificate  was  sent  aeeerdingly. 


Hemingway  v.  Hamilton  and  Others. 

Assumpsit.— The   fint  count  of  the   declaration  The  plaintiff 
statedi  that  the  pkintiflf;  on  the  SSth  January,  1837,  at  the  ^p^|%, 
special  instance  and  request  of  the  defendants,  agreed  ^^^^1^ 
with  the  defendants  to  sail  for  them  to  Bonny  River,  on  him  on  i  con- 
the  coast  of  Africa,  the  first  fair  wind,  and  purchase  for  he  agreed  with 
them  1200  tons  of  palm  oil,  cargoes  to  be  provided  by  ^^J^^^{r^ 

them  to  Bonnf 
River,  and  purchase  for  them  1200  tons  of  palm  oil,  and  ship  it  on  board  of  their  ships;  tliat  he 
wovld  faithfully  abide  by  their  inatructions  to  him,  and  would  not  aid  or  asdat,  directly  or  in- 
directly, the  trading  of  any  other  ships  or  cargoes,  by  giving  advice  for  the  purpose  of  selling  or 
hartering  the  same  for  palm  oil,  except  so  for  as  it  might  be  rendered  necesaary  for  carrying  th* 
agreement  into  effect,  and  for  the  defendants'  benefit,  under  the  penalty  of  the  forfeiture  of  hia 
commluion  and  wages.  The  defendants  pleaded,  that  they  were  merchants  in  Liverpool,  trading 
to  the  coast  of  Africa,  and  having  trading  establisbmenta  there;  that  tbey  wert  desirous  of  send- 
ing out  an  agent  there,  to  purchase  and  ship  for  them  palm  oil,  and  to  conduct  exclusively  their 
trading  and  take  charge  of  their  property  there,  which  the  plaintiff  and  ona  J.  H.  and  one  J.  A. 
well  knew;  and  that  the  plaintiff  and  those  persons,  contriving  to  defraud  the  defendants,  fraudu* 
lenty  conspired  and  agreed  together  that  3.  II.  and  J.  A.  should  fit  out  two  ships  for  the  coast  of 
Africa,  and  that  the  plaintiff  should  apply  for  and  obtain  the  employment  aa  agent  for  the  defend- 
ants, and  under  colour  and  by  means  of  such  employment,  and  without  the  defendants*  know- 
ledge, and  in  fraud  of  hia  agreement  with  them»  ahould  aaaiat  and  advise  the  laid  J.  H.  and  J.  A. 
in  the  trading  of  their  ships,  and  the  selling  and  bartering  the  cargoes  for  palm  oil,  and  ahould 
assist  the  aald  ships  by  employing  the  workmen  and  aervanta  oi  the  defhndanti  upon  them,  and 
endeavour  to  establish  a  trade  for  the  said  J.  H.  and  J.  A^,  in  competition  with  and  to  the  preju- 
dice of  the  defendants;  that,  in  pursuance  of  such  conspiracy,  they  fitted  out  ships,  and  the  plain- 
tiff obtained  the  employment  aa  agent,  and  kidueed  the  defendants  to  enter  into  the  agreement  in 
the  declaration  mentioned,  for  the  purposes  before  stated ;  and  that  he  did,  under  colour  of  hia 
enaployaAent,  and  witheat  the  defondanta*  knowledge,  and  in  frand  ef  bit  agreement,  aid  and 
assist  J.  H.  and  J.  A.  in  the  trading  of  their  ships,  and  supplied  them  with  palm  oil,  by  employ- 
ing the  defendants'  workmen  and  servants  upon  them,  and  in  other  ways  assisted  them  in  the 
bartering  their  cargoes  for  palm  oil,  and  in  establishing  a  rival  trade  to  the  defendants.'  Repli- 
cation, de  injurlA: — Held,  that  the  plea  was  bad;  for  that  the  mere  conspiracy  to  enter  Into  the 
agreement,  fer  the  purposes  therein  stated,  could  not  vitiate  the  agreement  itself  when  carried  into 
effect;  and  the  actual  aiding  and  assisting  of  J.  H.  and  J.  A.,  which  was  charged  agunst  the 
plaintiff,  was  not  such  as  was  specified  in  the  agreement. 

Sembkt  that  if  the  plea  had  been  good,  as  shewing  such  acts  of  aiding  and  cariidng  aa  were  in 
lifticli  of  the  agreementi  the  replication  de  lojurtft  waa  good  aUo» 
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jKmI.  9f  Pkmt  thenii  and  ship  or  cause  to  be  shipped  the  sane  o3  in 

1886*  »  r  i-r 

^  BoDnj  River  on  board  of  their  ship  or  ships,  to  be  pro- 
HSIUNQW4Y  vided  by  them  for  the  purpose  of  receiving  the  same ;  and 
HAMfLToir.  ^bat  the  plaintiff  would  truly  and  faithfully  abide  by  their 
instructions  to  him,  and  account  to  them  for  every  thing 
intrusted  to  his  charge ;  and  the  plaintiff  further  agreed 
that  he  would  not  aid  or  assist,  either  directly  or  indirectly » 
in  any  way  whatever,  the  trading  of  any  other  ship  or 
ships,  cargo  or  cargoes,  by  giving  advice  for  the  purpose  of 
selling  or  bartering  the  same  for  any  palm  oil  or  any  other 
African  produce,  save  and  except  so  far  as  the  same  might 
be  rendered  necessary  for  carrying  the  said  agreement  into 
effect,  and  for  the  defendants'  benefit  and  advantage,  under 
the  penalty  of  the  forfeiture  of  his  commission  and  wages ; 
and  in  consideration  of  the  defendants  paying  him  for 
each  net  ton  of  palm  oil  purchased  in  Bonny,  and  deUvered 
to  them  in  Liverpool,  the  sum  of  2L  lOs.  per  ton,  and 
should  he  purchase  more  than  1200  tons  with  the  cargoes, 
to  have  S/«  per  ton  on  every  net  ton  he  delivered  to  them 
in  Liverpool  above  1200  tons;  and  the  defendants  were 
also  to  allow  and  pay  to  him,  over  and  above  the  said  com- 
mission and  wages,  at  the  rate  of  5/.  per  month  from  the  time 
of  his  sailing  to  his  return  to  England ;  also  a  commission 
of  ten  per  cent  on  all  ivory,  dollars,  or  gold  he  miglit  buy 
and  deliver  to  them  in  Liverpool.  The  agreement  con- 
tained other  stipulations  which  it  is  not  necessary  to 
notice;  but  in  conclusion,  the  defendants  agreed  '*to 
abide  by  the  foregoing  and  fulfil  all  and  every  of  the  same, 
under  the  penalty  of  15004  stipulated  damages,  which 
penalty  should  not  prevent  the  plaintiff  recovering  all  his 
wages  and  commission."  The  declaration  then,  after  aver- 
ring mutual  promises,  and  alleging  performance  on  the  part 
of  the  plaintiff  of  the  agreement  in  its  terms,  stated  that 
on  the  Ist  day  of  March,  1838,  he,  the  plaintiff,  returned 
to  England,  and  then  delivered  to  the  defendants  in 
Liverpool  aforesaid,  who  then  accepted  the  same,  a  certain . 
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large  quantityi  to  wit,  1040  net  tons  of  palm  oil|  purchased  MxOi.  ^  pimt, 
by  him  in  Bonny  as  aforesaid ;  by  reason  whereof,  and  by  ^ 

virtue  of  the  said  agreement,  the  defendants  became  and  Himihowat 
were  liable  to  pay  to  him  the  said  sum  of  2/.  10«.  commis-  hamiltoit. 
sion  upon  each  net  ton  of  the  palm  oil  so  purchased  and 
delivered  as  aforesaid,  and  amounting  to  a  large  sum,  to 
wit,  the  sum  of  S600/.,  and  a  certain  other  large  sum,  to 
wit,  the  sum  of  65/.,  for  wages  at  the  rate  of  5/.  per  month 
from  the  time  of  his  sailing  to  the  time  of  his  return  to 
England,  being  a  period  of  thirteen  months*  The  breach 
was  then  assigned  in  nonpayment  of  these  several  sums, 
and  also  of  the  said  sum  of  1500/.  stipulated  damages. 
There  was  also  a  count  on  an  account  stated. 

Seventh  plea  (to  the  first  count).  That  heretofore,  and 
before  and  at  the  time  of  the  making  of  the  said  agree* 
ment  in  the  first  count  mentioned,  the  defendants  were 
merchants  carrying  on  trade  and  business  in  co-partner- 
ship in  Lirerpool,  and  trading  to  certain  parts  beyond  the 
seas,  to  wit,  the  said  coast  of  Africa,  where  they  had, 
during  all  the  time  aforesaid,  trading  establishments  ;  and 
the  defendants,  during  the  course  of  such  trading  as 
aforesaid,  had  made  and  acquired,  and  were  acquiring, 
great  gains  and  profits  by  their  said  trade ;  and  the  de* 
fendants,  for  the  purpose  of  such  trading,  shortly  before 
the  time  of  making  the  said  agreement,  to  wit,  on  the  Slst 
of  January,  1887,  were  desirous  of  sending,  and  intended 
to  send  out  to  the  coast  of  Africa  aforesaid,  in  their  em* 
ployment,  some  person  as  their  agent  at  the  coast  of  Africa 
aforesaid,  to  purchase  for  the  defendants  there,  and  to 
ship  from  thence  by  ships  of  the  defendaiits,  to  be  then 
fitted  out  and  equipped  by  the  defendants  for  that  pur* 
pose,  certain  large  quantities  of  palm  oil,  and  to  conduct 
and  attend  ezcktsiYely  to  the  trading  and  business  of  the 
defendants  at  the  coast  of  Africa  aforesaid,  and  as  such 
agent  to  ha?e  and  take  charge  of  divers  Urge  quantities 
of  property  of  them  the  defendants  for  the  defendants  at 
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Marik  ^fkm,  tb«  itid  ooati  of  Africa  i  of  whieh  said  desire  and  iiittii*' 
^  tion  of  the  defendants,  and  of  all  other  the  premitei  in 
HamaowAT  thu  plea  nientioned»  the  plaintiffi  and  one  James  He- 
Kaviltov.  mingway  and  John  Fouldes  Agitt^  before  and  at  the  time 
of  the  making  the  said  agreement  in  the  first  count  men* 
tioned,  and  before  and  at  the  time  of  the  conspiracy  and 
CombinaUon  hereinafter  mentioned,  had  notice  and  weU 
knew  the  same.  And  the  defendants  further  say,  that 
shortly  before  the  making  of  the  said  agreement  in  the 
aaid  first  count  mentioned,  to  wit,  on  the  said  Slst  day  of 
January,  in  the  year  of  our  Lord  1837,  the  plaintiff, 
and  the  said  James  Hemingway,  and  John  Fouldes  Agitt, 
well  knowing  the  premises  in  this  plea  mentioned,  and 
contriving  to  deceive  and  defraud  the  defendants,  did 
falsely,  fraudulently,  and  unlawfully  conspire,  oombine, 
confederate,  and  agree  together,  that  the  said  James  He* 
mingway  and  John  Fouldes  Agitt  should  fit  out  and  equip 
divers,  to  wit,  two  ships,  for  the  coast  of  Africa  aforesaid, 
and  that  the  said  plaintiff  should  apply  for  and  obtain  the 
said  employment  as  such  agent  as  aforesaid  for  and  on 
behalf  of  the  said  defendants,  and  should  enter  into  such 
agreement  with  the  said  defendants  as  in  the  said  first 
count  in  that  behalf  mentioned,  and  that  the  plaintiff 
should,  under  such  colour  and  pretence  of  such  employ- 
ment,  and  by  the  means  and  opportunities  which  he  might 
have  and  derive  therefrom,  and  without  the  knowledge 
and  consent  of  the  said  defendants,  and  in  fraud  of  such 
agreement  as  aforesaid,  assist  and  advise  the  said  James 
Hemingway  and  John  Fouldes  Agitt  in  and  about  the 
trading  of  the  said  ships,  and  the  selling  and  barter^ 
ing  the  cargoes  of  the  said  ships  for  palm  oil,  and  supply 
the  said  ahips  of  the  said  James  Hemingway  and  John 
Fouldes  Agitt  with  pahn  oil  of  and  belonging  to  die  de- 
fendanU,  and  aid  and  assist  the  said  ships  of  th«  aaid 
James  Hemingway  and  John  Fouldes  Agitt,  by  employing 
the  workasen  and  aerranU  of  the  said  defendanta  in  and 
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about  the  said  last  mentioned  8hip8«  and  endeavour  to  ee« 
tablish,  and  aid  and  as^st  in  ettabliahing,  for  the  eaid 
James  Hemingway  and  J.  F.  Agitt,  at  the  coast  of  Africa 
aforesaid,  a  trade  in  competition  with  and  to  the  pre- 
judice of  the  said  defendants  and  their  said  trade.  And 
the  defendants  further  say,  that  afterwardsj  to  wit«  on 
the  day  and  year  last  aforesaid,  the  said  James  He* 
mingway  and  J.  F.  Agitt  did,  in  pursuance  of  the  said 
fraudulent  oonspiracy  and  combination,  fit  out  and  equip 
the  said  two  last  mentioned  ships  to  the  coast  of  Africa 
aforesaid,  and  the  plaintiff,  to  wit,  on  the  day  and  year 
in  the  said  first  count  in  that  behalf  mentioned,  did  apply 
fi>r  and  obtain  the  said  employment,  and  did,  to  wit, 
then  fraudulently,  and  in  pursuance  and  for  the  pur- 
poses of  the  said  fraudulent  conspiracy,  combination,  con* 
federacy,  and  agreement,  and  without  the  defendants, 
or  any  of  them,  having  any  knowledge  or  notice  thereof^ 
enter  and  induce  the  defendants  to  enter  into  the  said 
agreement  in  the  first  count  mentioned,  io  order  that  he 
might,  under  colour  and  pretence  of  such  employment, 
and  by  the  means  and  opportunities  which  be  might 
derive  and  have  therefrom,  and  without  the  knowledge 
or  consent  of  the  defendants,  and  in  fraud  of  the  said 
agreement,  aid  and  assist  the  said  James  Hemingway 
and  J.  F.  Agitt  in  and  about  the  trading  of  the  said 
ships,  and  the  selling  and  bartering  of  the  said  cargoes 
for  palm  oil,  and  that  he  might  falsely  and  fraudu* 
lently,  and  against  and  in  fraud  of  such  employment  and 
agreement,  and  by  such  means  and  opportunities  as  afore- 
said, supply  the  said  ships  of  the  said  James  Hemingway 
and  J.  F.  Agitt  with  palm  oil  of  and  belonging  to  the 
defendants,  and  aid  and  assist  the  said  ships  of  the  said 
James  Hemingway  and  J.  F.  Agitt  by  employing  the 
workmen  and  servanU  of  the  defendants  in  and  about 
the  last  menrioned  ships,  and  that  he  might  fraoduknUy 
and  by  tueh  means  and  opportunities  as  aforeiaid,  so  en- 
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AnI.  4  Pka$t  desTOtir  to  establish  and  aid  and  assist  in  establishbg  for 
^     the  said  James  Hemingway  and  J.  F.  Agitt  such  trade  as 

Bbwiiowat  aforesaidi  in  competition  with  and  to  the  prejudice  of  the 
HAMtLTOH*  defendants,  and  their  said  trade  as  aforesaid.  And  the 
defendants  further  say,  that  the  said  entering  into  the 
said  agreement  in  this  plea  mentioned  is  the  same  agree* 
ing  and  promising  in  the  first  count  mentioned.  And 
the  defendants  further  say,  that  the  plaintiff  did  after* 
wards,  to  wit,  on  the  14th  day  of  June,  1837,  under 
colour  and  pretence  of  such  employment,  and  without 
the  knowledge  or  consent  of  the  said  defendants,  and 
in  fraud  of  such  agreement  and  by  such  means  and 
opportunities  as  aforesaid,  aid  and  assist  the  said  James 
Hemingway  and  J.  F.  Agitt  in  and  about  the  trading 
of  the  said  ships,  and  the  selling  and  bartering  of  the 
said  cargoes  of  palm  oil,  and  did,  to  wit,  then  falsely  and 
fraudulently,  and  against  and  in  breach  of  such  employ- 
ments and  agreement,  and  by  such  means  and  opportuni- 
ties  as  aforesaid,  supply  the  said  last  mentioned  ships  with 
palm  oil  of  and  belonging  to  the  defendants,  and  did, 
to  wit,  then  aid  and  assist  the  said  last  mentioned  ships  by, 
to  wit,  then  employing  the  workmen  and  servants  of  the 
defendants  in  and  about  such  ships,  and  did,  to  wit,  in 
divers  and  very  many  other  ways  aid  and  assist  and  advise 
the  said  James  Hemingway  and  J.  F.  Agitt  in  and  about 
the  trading  of  the  said  ships,  and  in  and  about  the  selling 
and  bartering  the  said  cargoes  for  palm  oil,  falsely  and 
fraudulently,  and  against  and  in  breach  of  the  said  employ- 
ment and  agreement,  and  did,  during  the  whole  course  of 
the  said  employment,  fraudulently  and  by  such  means  and 
opportunities  as  aforesaid,  endeavour  to  establish  and  aid 
and  assist  in  establishing  at  the  Coast  of  Africa,  for  the 
said  James  Hemingway  and  J.  Fb  Agitt,  such  trade  as 
aforesaid,  in  competition  with,  and  to  the  prejudice  of  the 
defendants,  and  their  said  trade  as  aforesaid:  and  so 
the  defendants  say  that  the  said  agreement  of  the  said 
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first  count  mentioned,  was  and  is  wholly  fraudulent  and  -i&a.  ^  ¥Um. 

1838 
▼Old  and  of  no  effect. — Verification.  ^ 

Replication,  de  injuria :  to  which  there  was  a  special  de-  Hbminowat 
murrer,  on  the  ground  that  the  replication  de  injurift  HAHiLToir. 
could  not  be  replied  to  a  plea  like  this,  which  did  not  con- 
sist of  matter  of  excuse,  but  of  matter  of  going  to  avoid 
the  supposed  contract  in  the  first  count  mentioned,  and 
to  shew  that  it  never  was  a  binding  or  valid  contract,  but 
was  void  in  law  on  the  ground  of  the  fraud  and  conspiracy 
alleged  in  the  plea.    Joinder  in  demurrer. 

Crowpionym  support  of  the  demurrer — The  application 
of  the  replication  de  injuria  to  cases  of  assumpsit  is  to  be 
governed  by  the  same  rules  which  applied  to  the  actions  in 
which  it  used  to  be  pleaded  before  the  new  rules:  thatisj  the 
plea  to  which  it  is  replied  must  be  mere  matter  of  excuse  for 
the  breach  complained  of,  not  matter  going  to  destroy  the 
ground  on  which  the  action  is  founded,  whether  by  denying 
it  or  avoiding  it :  Whittaker  v.  Mason  (a),  Criap  v.  Grif- 
Jiihi(fi)f  Griffin  \.  Yaies  {c)^  Isaac  Y.Farrar{d),  Parker  v* 
Riley  (tf),  [Parke,  B. — This  appears  to  be  a  kind  of  double 
plea — that  the  contract  was  entered  into  by  a  conspiracy, 
and  that  it  was  afterwards  violated.]  The  latter  part  may 
be  rejected  as  surplusage.  If  the  plaintiff  had  traversed 
the  conspiracy,  the  rest  of  the  plea  would  have  been  im« 
materiaL  The  latter  part  of  the  plea  would  be  no  answer 
to  the  action,  because  the  defendants  do  not  bring  them- 
selves within  the  terms  of  the  contract,  and  do  not  intend 
to  do  BO*  But  the  fraudulent  intention  to  enter  into  the 
contract,  for  the  purpose  of  sending  out  the  plaintiff,  not 
in  truth  as  the  servant  of  the  defendants,  but  really  to  set 
up  a  hostile  establishment,  goes  to  avoid  the  contract  ab 

(a)  2  Bing.  N.  C.  359;  2  Soott,      845. 

567.  (<0  IM.  &W.65. 

(b)  2  C.  M.  &  R.  159.  (e)  3  M.  &  W.  230. 

(c)  2  Biog.  N.  G.  579 ;  2  Scott, 
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«Mk  ¥9i9^  initio.    [Parie,  B.— There  is  no  miarepreeentatton  of  any 

>  existing  fact,  but  only  an  intention  at  the  time  of  the  eon* 

HmiiiewAT    tract  to  depart  from  it,  which  intention  it  not  alleged  to 

HAMiLf  oiii    bave  been  carried  into  effect.    That  does  not  vitiate  the 

contract.]    The  fraudulent  design  taints  the  whole  con- 

tract    If  he  goes  out,  and  renders  the  defendants  ser» 

vices,  he  may  recover  on  a  new  contract  for  a  quantum 

meruit^  but  not  on  the  contract  so  tainted. 

Lord  Abinoie,  C  B. — Suppose  a  man  contracts  ia 
writing  to  sell  goods  at  a  certain  price,  and  afterwards 
delivers  them,  could  the  buyer  plead  that  at  the  time  of 
the  contract,  the  seller  fraudulently  intended  not  to  deliver 
them,  but  to  dispose  of  them  otherwise!  The  plea  is 
clearly  bad. 


Parks,  B.— If  the  plea  suflSciently  shews  that  there  i 
a  breach  of  the  condition  entered  into  by  the  plaintiiF,  then 
the  replication  is  good,  because  the  plea  is  only  matter  ot 
excuse  for  the  nonperformance  of  the  contract  on  the  de- 
fetidants'  part  On  the  other  hand,  if  it  does  not,  then  the 
plea  is  bad,  because  it  shews  no  actual  fhiud,  but  only  an 
Mended  breach  of  the  agreement :  if  the  plaintiff  does  not 
in  fact  commit  it,  the  agreement  is  not  broken ;  if  he  does, 
be  forfeits  his  remuneration. 

The  other  Barons  concurring. 

Judgment  for  the  plaintiff. 

Creeiwell  appeared  to  argue  for  the  plaintiff. 
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183$. 


Jokes  and  Another  v.  Senior. 


JLHE  first  count  of  the  dedaraUon  was  on  a  bill  of  ez-  To  a  decim- 
change  for  800/..  dated  20th  December,  1834,  drawn  by  ex?hwg"fo/ 
Joseph  Majbury,  by  procuration  of  John  Maybury,  upon  J2^^»  ^^^^ 
the  defendant)  by  the  name  and  style  of  John  Senior  &  Co.,  tnd  accepted 
iron  merchants,  Liverpool,  payable  to  the  order  of  the  said  int,  andin-''  * 
Joseph  Maybury  two  months  after  date,  and  accepted  by  fh^^n^ft*  *® 
the  defendant,  and  indorsed  by  Joseph  Maybury,  by  pro*  the  defendant 

pleaded*  tiiat 

curation  of  John  Maybury,  to  the  plaintiffs.     The  second  before  the  ac 
count  was  on  another  bill  for  220/.,  dated  24tb  December,  ^ul^be^ 
1884,  drawn  by  the  said  Joseph  Maybury,  by  procuration  jn^^e^^d  to  M. 
of  Joseph  Maybury,  jun.,  and  in  other  respects  similar  to  amount,  and 

. ,      «  that  they  were 

tbe  former.  accepted  on  ao- 

Plea,  that  before  and  at  the  time  of  the  accepting  of  ^nrf  A?debt> 
the  said  bills  in  the  declaration  mentioned,  the  defendant  '^^  ^^'  ^« 

acceptance. 

was  indebted  to  the  said  Joseph  Maybury  in  the  sum  of  and  before  the 
807/.,  and  that  the  same  bills  respectively  were  accepted  aU  the  de- 
on  account  and  in  respect  of  520/.,  parcel  of  the  same  ^fn^ebted 
debts  i  and  that  after  the  accepting,  as  in  the  declaration  ^  other  per- 
mentiooed,  of  the  said  bills,  and  before  tbe  said  bills  or  and  waTem- 
either  of  them  became  due  and  payable,  to  wit,  on  the  hu'd^ml'^ 
10th  February,  1835,  he,  the  defendant,  was  also  indebted  *^°^'>  ^^ 

•^  '  unable  to  paf 

to  divers  other  persons  [naming  them]  respectively  in  hu  debts  in  fuiu 
divers  sums  of  money,  and  then  was  embarrassed  in  bis  by  an  ^^T* 
circumstonces,  and  unable  to  pay  his  debte  in  full:  and  ^3i"|^t';;,'iJ|^ 

M.  and  the  said 
other  persons  of  the  one  part,  and  the  defendant  of  the  other,  and  subscribed  bf  M.  and  the  seTenl 
persons  whose  debts  were  set  against  their  names,  they  agreed  to  receive  from  the  defendant  a 
composition  of  7s,  in  the  pound  on  their  respective  debts,  payable  on  a  day  named  (which  was  after 
the  bllto  became  due).  The  plea  then  averred  payment  of  the  eompodtieii  by  the  defendant  to  M. 
and  the  other  subscribing  creditors;  and  also,  that  afterwards,  and  before  the  commencement  of 
this  suit,  M.  paid  to  the  plaintiffs,  and  they  received  from  him,  divers  sums  of  money,  amounting 
to  a  sum  suflBdeut  to  satisfy  all  consideration  whatever  for  or  in  respect  of  tbe  Indorsement  of 
the  bills  in  the  declaration  mentioned,  and  all  money  due  from  M.  to  the  plaintifis  in  respect  of 
tha  bills  or  otherwise,  and  all  claims  and  demands  of  the  plainti£b  in  respect  of  the  bills  or  other- 
wise on  M.,  in  full  satisfaction  and  discbarge  of  the  bills,  and  of  all  claims  and  demands  whatever  In 
Mspeet  ef  them  oe  otherwise!  and  that  the  plaintIA  then  became,  and  thenceforth  continued,  hold- 
ers of  the  bills  without  consideration,  and  ia  fraud  of  the  defendant  and  his  cceditors.  Replica- 
tlw,  de  Injurii: — Held,  on  demurrer,  that  the  replieatlon  was  bad;  for  that  the  pies  amounted  to 
BMtur  ef  AMftflfye,  mt  of  Mrcust. 
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^  Pk&it  thereupon  the  derendant,  being  so  indebted  as  aforesaid, 
by  a  certain  instrument  in  writing  then  made  by^  between, 
and  among  the  said  Joseph  Maybury  and  the  said  several 
other  persons  of  the  first  part,  and  the  defendant  of  the 
second  part,  and  which  said  instrument  was  then  sub- 
scribed as  well  by  the  said  other  persons  who  then  re* 
spectively  set  thereunder  and  opposite  to  their  respective 
names,  the  amounts  of  their  respective  debts,  as  by  the 
said  Joseph  Maybury,  who  then  set  thereunder  and  op- 
posite to  his  name  the  said  sum  of  807/. ;  reciting  that 
the  defendant  was  indebted  to  the  several  persons  parties 
thereto  of  the  first  part,  in  the  several  sums  of  money 
thereunder  set  opposite  to  their  respective  names,  and  that 
a  proposal  had  been  made  by  the  defendant  to  the  said 
several  parties,  and  agreed  to  by  them,  that  the  defendant 
should,  on  or  before  the  1st  d  y  of  March  then  next,  pay 
to  the  said  several  creditors,  in  manner  thereinafter  men- 
tioned, a  composition  of  7s.  on  the  amount  of  their  said 
respective  debts,  and  that  the  defendant  should  relinquish 
and  transfer  to  and  for  the  benefit  of  the  said  creditors, 
certain  claims  of  him  the  defendant  upon  certain  mercan- 
tile houses  in  Great  Britain  and  in  parts  abroad ;  which 
composition  of  7s.  in  the  pound,  and  transfer  of  such 
claims,  were  to  be  in  full  satisfaction  and  discharge  of  the 
said  several  debts  owing  to  the  said  creditors,  parties 
thereto  of  the  first  part,  who  had  agreed,  in  consideration 
thereof,  to  enter  into  and  execute  that  instrument ;  and 
further  reciting,  that  by  an  indenture  bearing  even  date 
therewith,  the  defendant  had  relinquished  and  transferred 
the  said  several  claims  to  the  said  creditors,  parties  thereto 
of  the  first  part:  [the  plea  then  proceeded  to  set  out  the 
composition  deed  at  length,  whereby  the  creditors,  parties 
to  it,  agreed  to  receive  a  composition  of  7^.  in  the  pound 
to  be  paid  on  the  1st  March,  viz.  5s.  in  cash,  and  2s.  by 
the  defendant's  acceptances  at  six  months,  in  full  discharge 
of  their  several  debts.]    And  the  defendant  further  said. 
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that  after  the  making  of  the  said  instrument  in  writingi  Egeh.  of  pu^ 
and  before  the  said  Ist  of  March.  1835|  he,  the  defend^ 
ant|  at  the  instance  and  request  of  the  said  Joseph  May- 
bury,  paid  to  one  W.  Fellowes,  for  the  said  Joseph  May- 
bury,  5s*  in  the  pound  on  the  debt  of  the  said  Joseph 
Maybury,  to  wit,  on  the  said  sum  of  807/.,  to  wit,  the  sum 
of  20R  IBs.;  and  then  and  before  the  said  1st  of  March, 
to  wit,  on  the  10th  of  February,  1835,  at  the  like  request, 
also  delivered  to  the  said  W.  Fellowes,  for  the  said  Joseph 
Maybury,  his  the  defendant's  acceptance,  with  a  sufficient 
personal  guarantee  for  the  due  payment  thereof,  at  six 
months'  date,  for  the  amount  of  2s.  in  the  pound  on  the 
said  debt  of  the  said  Joseph  Maybury,  to  wit,  for  the  sum 
of  80/.  14f. ;  whereof  the  said  Joseph  Maybury  then  had 
notice,  and  then  was  requested  to  deliver  up  to  the  defend- 
ant the  said  two  bills  in  the  declaration  mentioned ;  and 
thereupon  the  said  Joseph  Maybury  then  requested,  and 
the  defendant,  at  the  request  of  the  said  Joseph  Maybury, 
then  agreed,  that  the  said  Joseph  Maybury  should  have 
further  time  to  procure  and  deliver  up  to  the  defendant 
the  same  two  bills*  [The  plea  then  averred  payment  of 
the  composition  according  to  the  terms  of  the  deed  to  the 
other  subscribing  creditors :]  of  all  which  premises  the 
plaintiffs  then  had  notice.  And  the  defendant  avers,  that 
afterwards,  and  long  before  the  commencement  of  this 
suit,  the  said  Joseph  Maybury  paid  to  the  plaintiffs,  and 
the  plaintiffs  then  received  from  and  on  account  of  the 
said  Joseph  Maybury,  divers  sums  of  money,  in  the  whole 
amounting  to  a  sum  sufficient  to  satisfy  and  discharge  all 
consideration  whatever  for  or  in  respect  of  the  said  indorse- 
ment of  the  said  bills  in  the  declaration  mentioned  respec- 
tively, and  all  sums  of  money  then  due  from  or  by  the  said 
Joseph  Maybury  to  the  plaintiffs  in  respect  of  the  said 
bilb  or  either  of  them,  or  otherwise  however,  and  all  claims 
and  demands  whatsoever  of  the  plaintiffs  in  respect  of  the 
said  bills  or  either  of  them,  or  otherwise,  on  the  said 
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amk.  ^  Fh^  Jottph  Maybury,  to  wit,  the  turn  of  9000/.,  in  fidl  saitit- 
fiiction  and  diacharge  of  the  tame  billa,  and  all  claim  and 
demand  whatsoever  in  respect  of  them  or  either  of  them, 
or  otherwise  $  and  so  the  defendant  saya,  that  the  plaintiffa 
then  became,  and  thenceforth  continued  to  be,  and  at  the 
time  of  the  commencement  of  this  suit  were,  the  holders 
of  the  aame  bills  respectiTcly,  without  any  consideration 
whataoerer  in  respect  of  their  being  holders  of  the  same 
or  either  of  them,  or  to  entitle  them  to  die  security  or 
benefit  thereof  or  of  either  of  them  in  anywise^  and  in 
femud  of  the  defendant  and  his  said  creditors.<^Verifieation. 

Replication,  de  injurift. 

Special  demurrer,  and  joinder. 

The  points  set  down  for  argument  were  as  follows  s«— 

For  the  plaintiffs :  That  the  plea  is  ill,  because  it  does 
not  allege  that  Joseph  Maybury  was  the  holder  of  the 
bills  when  the  instrument  of  composition  was  entered  into ; 
nor  that  the  debt  was  discharged  by  the  composition ;  nor 
that  the  plaintiffs  were  otherwise  than  bon4  fide  holders 
for  value :  and  because  it  must  be  taken  that  the  payments 
by  Maybury  to  the  plaintiffs  were  made  before  the  bills 
fell  due;  and  because  the  plea  does  not  allege  that  May* 
bury  paid  the  bills,  but  merely  that  he  paid  the  plaintiflfs 
monies  suflScient  to  pay  them ;  and  because  it  alleges  an 
insufficient  excuse  for  the  non-payment  of  the  bilb  to  the 
plaintiffs. 

For  the  defendant:  That  the  replication  is  ill,  because 
it  purports  to  deny  the  excuse  set  up  by  the  plea,  whereas 
no  eweuse  for  nonpayment  of  the  bills  when  due  is  alleged, 
though  the  plea  shews  matter  in  discharge  of  an  ande- 
nied  liability,  and  breach  of  promise  to  pay  according  to  the 
tenor  and  effect  of  the  bills  and  indorsements :  because  it 
aasames  that  the  material  matters  of  the  plea  are  merely 
in  excuse,  although  those  matters  do  not,  as  pleaded,  ap- 
pear>  nor  are  by  any  matters  alleged  in  the  replication 
shewn,  to  be  merely  matters  io  excuse :  becauae  the  de- 
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fendant  bai  by  his  plea  sbawn  and  claimed  an  interest  in  ^'^^^''^ 
the  bills  QH  which  the  action  is  founded  i  and  because  the 
replication  is  double  and  multifarious, 

J«  Henderson,  in  support  of  the  demurrer.-^The  repli* 
cation  is  ilK  Unless  the  plea  consist  merely  of  matter  of 
excuse  for  the  nonperformance  of  the  promise,  the  replica- 
tion de  ii\]uri&  is  not  only  informal  but  insensible.  That 
law  was  established  in  Crogaie^s  case  (a),  and  is  fully  re* 
cognised  by  all  the  subsequent  authorities.  But  this  plea 
contains  matter,  not  of  excuse,  but  of  dieekarge.  The 
defendant  in  effect  says,  ''  You  cannot  recover,  not  be« 
cause  the  bills  were  not  paid  when  due,  but  because  you 
have  been  discharged  from  your  right  to  sue  by  mattere 
subsequent."  [Parke,  B. — One  part  of  the  plea  seems  to 
be  matter  of  excuse,  and  another  of  accord  and  satisfac* 
tion.  Would  the  plea  be  good  if  all  about  the  composi* 
tion  were  struck  out  ?]  It  may  be  admitted  that  it  would 
not,  because  the  defendant  is  bound  to  discharge  the 
drawer  as  well  as  the  plaintiffs.  \Parief  B. — As  I  read 
the  plea,  it  appears  that  the  composition  deed  was  entered 
into  before  the  bills  fell  due :  then  it  operates  as  an  excuse 
for  nonpayment  when  due.]  Not  of  itself:  it  was  neces- 
sary to  aver  a  compliance  with  the  terms  of  it;  and  that  may 
have  been  subsequent  to  the  bills  becoming  due.  It  is  in- 
deed by  no  means  clear  that  the  composition  deed  does  not 
of  itself  amount  to  matter  of  discharge  ;  but  it  clearly  is  so 
as  to  the  indorsees.  It  is  not  like  the  case  of  Isaac  v.  Far- 
rar  (6),  where  the  plea  merely  excused  the  nonpayment,  on 
the  ground  of  want  of  consideration  for  the  defendant's  in- 
dorsement This  plea  sets  up  no  excuse  for  nonpayment, 
but  only  matter  of  subsequent  discharge.  The  case  more 
resembles  that  of  Crisp  v.  Griffiths  (e).  The  defendant  is 
certainly  bound  to  shew  that  the  plaintiffs  had  no  right  to 

(a)  8  Co.  66.         (6)  I  M.  &  W.  66.  (c)  2  C.  M.  &  R.  159. 
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Sgek.  ff  Pimu,  sue,  not  only  in  respect  of  any  beneficial  interest  in  them- 
selves, but  also  in  right  of  the  interest  of  the  drawer. 
Here  the  drawer  could  not  sue«  because  he  has  entered 
into  the  composition ;  nor  the  plaintiffsi  because  the  drawer 
has  satisfied  them.  The  plea  mighty  perhaps^  be  matter 
of  excuse  merely  to  an  action  by  the  drawer ;  but  it  is 
matter  of  discharge  as  against  the  plaintiffs.  And  if  it  be 
doubtful  which  it  is,  the  plaintiffs  cannot  construe  it  in  the 
former  sensci  so  as  to  entitle  them  to  use  this  general  tra- 
verse* The  plea  in  effect  admits  that  when  the  bills  fell 
due  the  defendant  was  answerable  in  law,  and  yet  it  does 
not  shew  any  matter  tit  excuse  of  the  breach  of  promise 
by  nonpayment.  And  it  expressly  states  that  the  payment 
by  Maybury  to  the  plaintiffs  was  made  im  satis/aeiion  and 
discharge  of  all  their  claim  in  respect  of  the  bills,  which 
could  not  be  until  a  complete  cause  of  action  had  accrued 
to  them;  that  is,  not  until  after  the  bills  fell  due. 

Channellt  contra. — The  replication  is  good.  It  is  en- 
tirely a  question  whether  the  plea  consists  of  matter  of 
excuse  or  not;  it  is  submitted  that  it  does,  since  it  shews 
a  cesser  of  all  consideration  on  the  part  of  the  plaintiffs 
as  to  the  bills.  As  far  as  regards  the  matter  relating  to 
the  composition  deed,  that  is  clearly  in  excuse  only.  Then 
the  defendant  avails  himself  of  subsequent  matter  to  shew 
that  the  cause  of  action,  which  had  vested,  has  ceased  and 
discontinued.  If  the  payment  were  made  while  the  bills 
were  still  running,  that  would  be  clearly  matter  of  excuse; 
Reynolds  v.  Blackburn  (a) :  but  it  is  said  that  it  does  not 
appear  that  the  payment  by  Maybury  was  before  the  bills 
became  due.  If  that  be  an  important  distinction,  it  may 
be  doubted  whether  the  plea  is  not  bad  for  not  stating  the 
fact  more  explicitly.  But  suppose  the  payment  was  made 
after  the  bills  fell  due :  does  a  payment  by  the  drawer, 

(a)  6  DowL  P.  C.  19. 
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after  the  bill  is  due,  discharge  the  acceptor  as  against  the  ^cL  rf  PUug^ 
holder  ?  The  holder  niigh  t ,  nevertheless,  go  on  against  the 
acceptor  for  nominal  damages  for  his  breach  of  contract. 
[Parke,  B. — The  plea  says,  not  only  that  Maybury  paid 
the  plaintiffs,  but  that  they  received  the  money  in  satisfac- 
tion of  all  their  claims  and  demands  whatsoever  in  respect 
of  the  bills.]  Of  all  their  claims  and  demands  on  Maybury 
in  respect  of  the  bills*  It  appears  to  have  been  considered 
that  where  the  effect  of  the  plea  is  to  destroy  the  consi* 
deration,  or  to  shew  that  none  ever  existed,  that  b  matter 
of  excuse,  and  the  replication  de  injurifi  is  good;  Isaac  y. 
Farrar.  [Parke^  B. — That  was  the  case  of  a  defect  of 
consideration  before  the  bill  became  due.]  Here  the 
composition  with  the  drawer  is  before  the  bills  become 
due  ;  but  it  is  then  necessary  that  the  plea  should  go  fur- 
ther, and  destroy  the  consideration ;  and,  accordingly,  it 
goes  on  to  state  the  payments,  and  that  '^  the  plaintiffs 
became  and  were,  and  from  thenceforth  continued  to  be, 
and  at  the  time  of  the  commencement  of  the  suit  were, 
holders  of  the  bills  without  any  consideration  whatever  for 
or  in  respect  of  their  being  holders  of  the  same,  and  in  fraud 
of  the  defendant."  The  plea  has  a  double  object ;  first,  to 
destroy  the  consideration  as  between  the  defendant  and 
Maybury,  and  then  to  shew  that  no  consideration  exists 
as  between  Maybury  and  the  plaintiffs. 

Parke,  B. — This  is  in  substance  no  more  than  a  plea  of 
accord  and  satisfaction,  by  matter  which  has  arisen  since 
the  bills  became  due.  The  meaning  of  the  plea  is,  that 
since  the  bills  became  due  Maybury  has  paid  the  plaintiffs 
the  full  amount  of  what  was  due  upon  them :  but  that  alone 
will  not  do.  Then  the  defendant  says  further,  that  when  that 
took  place  it  discharged  him  also  as  against  the  drawer,  in 
consequence  of  what  had  previously  occurred  between  the 
drawer  and  him.  I  am  not  sure  that  the  plea  discloses  enough 
to  place  the  plaintiffs  in  the  situation  of  trustees  for  May- 
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9f  Mw,  bury ;  though  very  little  more  would  have  nuicle  diMi 
holders  for  him.  But  I  am  disposed  to  think  thai  if  the 
last  averment  stoo<I  alone,  the  plea  would  be  an  answer  to 
the  action;  and  that  clearly  is  not  matter  of  excuse.  The 
plaintiffs  had  better  amend. 

Lord  Abikobr»  C.  B.,  and  Aldbrsok,  B.,  concanred« 

Leave  to  amend  on  payment  of  costs;  other- 
wise, judgment  for  the  defendant. 


Landt  were 
cnfeoflfed  to 
R.  H.  and  the 
defendant,  to 
the  use,  intent» 
and  purpose 
that  the  plain* 
tiff,  bit  heirs 
and  assigns  for 
•▼er,  should  re- 
ceive and  uke 
out  of  the  landf 
a  yearly  rent 
of  63(.  payable 
half- yearly  t 
and  the  defend- 
ant covenanted 
with  the  plain- 
tiff that  R.H. 
and  the  defend- 
ant, their  exe- 
cutors, &c,  or 
aoroe  or  one 
of  them,  would 
pay  or  cause 
to  be  paid  to 
the  plaintiff, 
his  heirs  and 
aasigns,  the  said 
yearly  rent  at 
the  terms  ap- 
pointed for  pay- 
ment thereof: — 
Btld^  that  the 
plaintiff  could 
not  sue  the 
defendant  in 
dtU  for  arrears 
of  the  annuity. 


Randall  e.  Rigbt. 

X  HE  declaration  stated  that  heretofore,  to  wit»  on  the 
17th  of  October,  1837,  in  and  by  a  certain  indenture  then 
made  between  the  plaintiff  of  the  first  part,  William 
Brookes  of  the  second  part,  and  Richard  Hollins  and  th« 
defendant  of  the  third  part,  the  counterpart  of  which,  &e.« 
certain  land  and  premises  were  granted,  bargained^  sold^ 
aliened,  enfeoffed,  and  confirmed  unto  the  said  Richard 
HoUina  and  the  defendant,  their  heirs  and  assigns,  to  hold 
the  same  unto  the  said  Richard  Hollins  and  the  defendant^ 
and  their  heirs,  to  the  use,  intent,  and  purpose  that  the 
plaintiff,  his  heirs  and  assigns  for  ever,  should  and  might, 
out  of  the  said  land  and  dwelling-i)ou8es,and  other  build- 
ings erected  thereupon,  with  the  appurtenances,  receive 
and  take  one  clear  yearly  rent  or  sum  of  63/.  of  lawful 
money  of  Great  Britain,  to  be  payable  half-yearly,  free 
from  all  deductions  whatsoever;  and  to  the  further  usea* 
intents,  and  purposes  in  the  said  indenture  mentioned  t 
and  the  said  defendant  did  by  the  said  indenture,  for  him* 
self  and  his  heirs,  executors,  administrators,  and  afsignSi 
covenant,  promise,  and  agree  with  and  to  the  plaintiff^  his 
heirs  and  assigns,  that  they  the  said  Richard  Hollins  and 
the  defendant,  their  heurs,  executors,  administratera,  and 
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anignsi  or  some  or  one  of  thenii  should  or  would  for  ever  9mL  ^  Mm^ 

thereafter  well  end  truly  pay  or  cause  to  be  paid  unto  the 

plaintiff^  his  heirs  and  assigns^  the  said  yearly  rent  of  632^ 

by  the  said  indenture  limited  in  use  to  him  or  them^  on 

the  days  and  times  thereinbefore  appointed  for  payment 

thereof,  and  hereinbefore  mentioned,  without  any  dedue* 

tion  or  abatement  whatsoever :  and  the  plaintiff  saith,  that 

after  the  making  of  the  said  indenture,  to  wit,  on  the  S5th 

of  March,  1838,  which  day  elapsed  before  the  commence* 

ment  of  this  suit,  a  large  sum  of  the  yearly  sum  or  rent 

aforesaid,  to  wit,  31/.  \0s.  became  due  to  the  plaintiff  ao» 

cording  to  the  said  covenant  aforesaid,  for  one  half  of  a 

year  ending  on  the  day  and  year  last  aforesaid  and  then 

last  elapsed  :  and  the  plaintiff  further  saith,  that  the  said 

Richard  Hollins  was  then  and  thence  to  the  commence* 

ment  of  this  suit,  alive.    Breach,  that  neither  Hollins  nor 

the  defendant  paid,  but  therein  made  default,  contrary  to 

the  sud  covenant  of  the  said  defendant,  whereby  an 

action  hath  accrued  to  demand  the  sum  of  81/.  10#. 

General  demurrer,  and  joinder. 

The  cause  of  demurrer  stated  in  the  margin  by  the  de« 
fendant  was,  that  according  to  the  authorities,  debt  will 
not  lie  for  the  arrears  of  a  rent  or  annuity  in  fee* 

Wighimant  in  support  of  the  demurrer.— -FFe&6  v« 
Jigg$  (a),  and  Kelly  v.  Clubbe(b),  are  authorities  to  shew 
that  debt  will  not  lie  for  the  arrears  of  an  annuity  issuing 
out  of  land,  under  the  circumstances  stated  in  this  declara* 
tion.  There  is  here  a  covenant  for  the  payment  of  the 
annuity,  on  which  the  action  is  brought.  That^  also  ap- 
pears to  have  been  the  case  in  Kellp  v.  Clubbt^  although 
the  declaration  is  fully  set  out.  But  the  question  was 
much  more  fully  considered  in  Webb  v.  Jigg$.  There  an 
annuity  was  devised  to  A.  during  the  life  of  B»,  payable  out 

U)  4  M.  ft  saw.  114.  (6)  3  Brod.  ft  Biag .  130. 
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^  PiHu,  of  lands  which  were  devised  to  B.  for  Iife»  B.  ptyiog  the 

1838«  ^  *    ^ 

same  thereout :  and  it  was  held  that  debt  would  not  Ue  for 
the  arrears  of  such  annuity.    There  is  no  doubt  a  distioe* 
tion  between  that  case  and  the  present^  because  there  the 
annuity  was  created  by  deTise^  whereas  here  it  is  by  graot, 
with  a  covenant  to  secure  its  payment :  but  the  same  prin- 
ciple applies  to  both  cases.    Tdung  the  whole  indentuie 
together,  this  is  the  grant  of  an  annuity  payable  out  of 
land;  the  covenant  is  a  mere  collateral  security:  and  the 
general  principle  established  by  Webb  v.  Jiggs  was,  that 
at  common  law  debt  does  not  lie  for  the  arrears  of  an  an- 
nuity payable  out  of  lands  for  life  or  a  greater  estate,  while 
the  estate  of  freehold  continues.    [Lord  Abhger,  C  B.— 
The  annuity  is  charged  on  land  in  the  hands  of  one  person, 
and  another  person  covenants  to  pay.    The  terre-tenant 
ought  therefore  to  pay  the  annuity  in  the  first  instance, 
and  the  covenantor  is  not  liable  unless  he  refuses :  that  is 
not  a  debt,  but  only  a  duty  on  failure  of  payment  by  the 
terre-tenant.]    Covenant  might  possibly  lie  against  the 
defendant,  but  not  debt ;  his  covenant  is  merely  collateral 

CromptoHi  contra. — It  may  be  conceded  that  this  is  a 
collateral  covenant ;  but  where  there  is  a  collateral  cove- 
nant in  gross  to  pay  a  sum  certain,  or  which  is  capable  of 
being  ascertained,  the  covenantee  may  bring  debt  or  cove- 
nant at  his  election  :  Jngledew  v.  Cfipps  (a).  As  soon  as 
a  condition  precedent  in  a  deed  has  been  performed,  the 
covenantee  may  aver  that,  and  debt  will  then  lie.  [Parke^ 
B. — Suppose  an  agreement  to  pay  a  sum  certain,  in  case 
A.  B.  does  not--debt  on  simple  contract  would  not  lie* 
And  I  think  you  will  find  it  laid  down  in  Viner's  Abridg- 
ment (6),  that  debt  will  not  lie  on  a  conditional  covenant. 
The  authorities  are  cited  in  Wentworth*s  OflBce  of  Exe- 
cutors, p.  250.]    It  is  submitted  that  it  is  not  a  conditional 

(a)  2  Lord  Raym.  814 ;  2  Saik.  658.        (6)  Vin.  Abr.  Debt,  D. 
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covenanti  where  the  party  covenants  to  pay  a  sum  certain,  Bxch.^^  PUoi, 
not  sounding  in  damages ;  and  that  in  such  case  either 
debt  or  covenant  is  maintainable.  Webb  v*  Jiggs  was  a 
case  of  devise,  and  the  Court  proceeded  on  the  ground 
that  there  was  no  privity  between  the  parties.  [Parke,  B. — 
No ;  that  the  estate  of  freehold  continued,  and  the  remedy 
was  a  real  remedy.]  There  was  in  that  case  no  covenant; 
here  there  is  a  mere  collateral  covenant  in  gross,  which 
would  not  go  with  the  rent  or  with  the  land,  but  must  be 
treated  as  if  it  were  between  two  strangers.  In  Milnes  v. 
Branch  (a),  it  was  held  that  covenant  would  not  lie  by  the 
assignees  of  a  rent  charged  on  lands  against  the  grantee 
of  the  lands,  for  that  the  covenant  was  personal  to  the 
grantor.  Lord  EUenborough  there  says — **  I  do  not  see 
how  the  analogy,  as  it  regards  covenants  which  run  with 
the  land,  is  to  be  applied,  unless  it  be  shewn  that  this  is 
land ;  it  might  as  well  be  applied  to  any  covenant  respect- 
ing a  matter  merely  personal.'*  Cook  v.  Herle  {b)  is  to 
the  same  effect.  This,  therefore,  is  a  collateral  covenant 
in  gross,  on  which  an  action  may  be  maintained  without 
reference  to  privity  of  estate.  ^Parke,  B. — How  do  you 
distinguish  this  from  the  case  of  a  lease,  with  a  covenant 
by  the  lessor,  his  executors,  administrators,  and  assigns, 
to  pay  the  rent,  and  the  lessee  assigning,  and  the  lessor 
accepting  the  assignee  as  his  tenant  ? — the  cases  are  clear 
that  the  lessor,  or  the  assignee  of  the  reversion,  may  bring 
debt  against  the  assignee  on  the  privity  of  estate,  but  can 
only  bring  covenant  against  the  lessee,  because  the  privity 
of  estate  is  determined  as  to  him,  and  the  covenant  becomes 
collateral :  1  Siderf.  402 ;  MiUs  v.  Auriol{c)J]  Those  are 
cases  where  the  question  arose  how  far  debt  will  lie  when 
the  previous  privity  of  estate  has  determined ;  this  is  a 
mere  express  covenant  between  strangers,  which  in  its 
incepdon  was  collateral,  and  never  had  any  thing  to  do 

(a)  5  M.  &  Sdw.  411.       (6)  2  Mod.  138.       (c)  2  H.  BL  433. 
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SnA.  <MMb  with  the  eitote.  The  cast  is  distingulshahle  also  from 
caaea  of  guarantee  and  indemnity,  because  they  aound  m 
damages }  but  it  ia  questionable  wlietber  a  special  action 
of  debt,  aveiring  the  performance  of  the  condition  preee- 
denti  would  not  lie  in  such  cases. 

Wighinum^  in  reply. — No  doubt  this  is  a  covenant  in 
gross,  but  it  is  also  a  collateral  covenant ;  and  if  it  be« 
there  ia  no  such  direct  duty  as  will  enable  the  plaintiflPto 
maintain  an  action  of  debt.  Cook  v.  Herle  ia  an  expren 
authority  that  the  covenant  is  collateral.  The  effect  of  it  is, 
''  I,  the  defendant,  will  take  care  that  this  annuity,  which  ia- 
sues  out  of  land,  shall  be  paid."  If  it  had  been  merely  a 
covenant  by  both  these  parties  to  pay  a  sum  in  gross,  debt 
might  have  lain,  although  it  was  intended  to  secure  the  an- 
nuity; but  it  is  a  covenant  to  pay  Me  aamrt /y,  which  ia- 
aoes  out  of  land.  The  primary  duty  is  not  that  the  defend- 
ant shall  pay  in  the  first  instance;  his  duty  is  to  take  care 
that  it  is  paid  out  of  the  land.  But  the  first  principle  in  an 
action  of  debt  is,  that  there  must  be  a  direct  duty  to  pay. 


Lord  Abingsr,  C.  B.— I  think  Mr.  Wigkimm  has 
drawn  the  true  diatinction.  The  question  here  ia  not 
whether  tlie  defendant  is  liable,  but  whether  he  is  liable 
in  this  form  of  action.  If  it  had  appeared  that  this  was  a 
debt  of  his  own,  on  which  he  was  liable  to  the  plaintiff, 
debt  might  be  maintainable  as  well  as  covenant;  but  it  ia 
an  action  on  a  mere  collateral  covenant,  by  which  the  de- 
fendant, jointly  with  another,  undertakea  to  secure  the 
payment  of  an  annuity  which  is  issuing  out  of  land.  The 
case  of  a  lessee  who  has  assigned  his  lease  is  strictly  ana- 
logous. In  MUU  V.  Aurioly  Wilson,  J.,  sums  up  the  posi- 
tion of  a  lessee  under  such  circumstances  in  these  words : 
**  An  action  of  covenant  remains  after  the  estate  is  gone ; 
but,  generally  speaking,  when  the  land  is  gone,  the  action 
of  debt  is  also  gone,  debt  being  maintainable  becauae  the 
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land  is  debtor.     Covenant  is  founded  on  a  privity  colla-  CM.  rf  Pkm^ 
teral  to  the  land.*'    The  same  point  had  been  decided  in       ^ 
Thursby  ▼.  Plant  (a).    The  defendant  here  stands  in  the 
eame  relation  to  the  plaintiff  as  the  original  lessee  after 
aasigmnent  of  the  estate^  when  he  is  only  suable  in  cove- 
nanti  not  in  debt* 

Parkb»  B. — I  am  of  the  same  opinion.  No  doubt  this 
covenant  is  collateral  or  in  gross  in  one  sense,  that  it  does 
not  run  with  the  land  or  rent ;  for  that  Milne$  ▼•  Branch 
is  an  authority :  but  it  is  also  collateral  in  the  sense  con- 
tended for  by  Mr.  Wighiman,  that  it  is  not  a  covenant  to 
perform  any  direct  duty,  but  only  a  collateral  one  to  se- 
cure payment  of  the  rent  Upon  this  undertaking  an 
action  of  covenant  is  the  proper  remedy;  in  which  the 
plaintiff  will  recover,  by  way  of  damagesi  the  amount  ac- 
tually in  arrear.  The  case  falls  therefore  within  the  prinv 
ciple  of  the  authority  referred  to  in  Viner*s  Abridgment, 
and  ranges  itself  also  with  that  of  the  lessor  and  lessee 
after  assignment  of  the  estate,  as  decided  in  Thurgby 
V.  Plants  and  in  MilU  v.  AurioL  This  covenant  is 
collateral  in  that  sense  also,  and  is  not  like  a  covenant 
to  pay  a  sum  of  money,  which  becomes  a  direct  duty  from 
the  defendant  to  the  plaintiff. 

Holland  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  defendant. 

(«)  1  Siderf.  401 1  S.  C  1  Satmd  290;  aad  sts  p.941,  o.  5. 
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Noel  0.  Davis. 

Dedimdon  In  ASSUMPSIT  for  work  and  labour  done  and  materials 

•mn^^fonr  P^oTided  by  the  plaintiff  as  an  attorney  and  accountant 

coanti,Uie  ram  f^f  ({j^  defendant^  and  on  his  retainer,  and  for  foes  due  to 

laid  in  each 

ooont  being  the  plaintiff  in  respect  thereof;  with  counts  for  money 

to  27i^  panel*  paid,  and  on  an  account  stated;  the  sum  laid  in  each  count 

itSlt  d!!din.  *^*"«  ^00/.    Plea,  as  to  the  sum  of  27/.  IS*.  4*,  parcel  of 

tion  mentioned,  the  monics  in  the  declaration  mentioned,  that  the  plaintiff, 

a  iet*off  to 

that  amonnt  before  and  at  the  time  of  the  commencement  of  this  suit, 

on  •  trfiLoT  ^^  ^^j  ^^11  .^  Indebted  to  the  defendant  in  a  large  sum  of 


Atfgoodon      money,  to  wit,  the  sum  of  27/.  15*.  4rf.,  on  a   bill  of 

demnnref  y 

though  not  exchange,  &c.|  (setting  it  forth);  which  said  sum  of 
pardcniarconnt  2?/.  13*.  4A  equals  the  said  sum  of  27/.  IS*.  4(/.,  parcel, 
&c.,  and  out  of  which  said  sum  of  money  bo  due  to  the 
defendant  as  aforesaid,  the  defendant  is  ready  and  willing 
and  hereby  offers  to  set  off  and  allow  to  the  plaintiff,  the 
said  sum  of  27/.  13*.  4c/.  parcel  &c.,  as  aforesaid^  according 
to  the  form  of  the  statute  &c. 

Special  demurrer,  assigning  for  cause  that  the  plea  does 
not  sufficiently  state  against  how  much  of  the  monies  in 
each  or  either  of  the  counts  of  the  declaration,  the  set-off 
is  pleaded. 
Joinder  in  demurrer. 

Jervis,  in  support  of  the  demurrer. — ^This  demurrer  is 
founded  on  that  part  of  the  judgment  of  the  Court  in  Mee 
y.  Tomlinson  (a),  with  which  no  dissatisfaction  has  been 
expressed  in  subsequent  cases.  It  was  there  held  that  a 
plea  of  set-off  of  57/.  7*.  M.^  to  several  sums  amounting  in 
tbe  whole  to  114/.  14*.  8</.,  with  an  allegation  that  the 
former  sum  equalled  the  damages  sustained  by  the  non- 
performance of  the  defendant's  promises  as  to  the  latter, 

(a)  4  Ad.  &  EU.  262. 
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was  bad.    And  Paiieson,  J.|  says  :^"  The  set-off  is  not  Bxek.  V  Pi^^f 

1838 

pleaded  by  way  of  deduction  from  the  larger  sum;  and 
indeed^  I  never  saw  such  a  thing  as  a  set-off  pleaded  by 
way  of  deduction.  The  practice  is  to  lay  in  the  plea  of 
8et*off,  a  larger  sum  than  that  claimed  in  the  declaration.*' 
The  plaintiff  is  under  a  difficulty  in  knowing  to  what 
claim,  or  what  part  of  the  claimi  the  defendant  applies  his 
set-off.  He  ought  to  have  averred  the  identity  of  the  de- 
mands in  the  several  counts.  [Alderson,  B. — Whatever 
the  plaintiff  proposes  to  prove  under  the  whole  declar- 
ation,  from  that  the  defendant  proposes  to  take  off 
a7L  ISs.  id.  What  hardship  is  that  on  the  plaintiff? 
Parict  B. — ^The  same  argument  would  apply  to  the  plea 
of  tender.  It  would  be  productive  of  very  great  inconve- 
nience to  lay  down  a  general  rule,  that  a  defendant  may 
not  answer  part  of  the  claim  by  way  of  set-off.  In  order 
to  make  the  plea  good,  no  doubt  he  must  answer  the  rest 
of  the  declaration  in  some  way].  Suppose  the  plaintiff 
signed  judgment  for  want  of  a  plea  to  the  whole  declara- 
tion! is  he  to  take  nominal  damages  on  three  of  the  counts, 
and  damages  for  the  difference  between  the  amount  of 
his  particulars  and  of  the  set-off  on  the  fourth ;  or  bow 
otherwise  ? 

J?.  V.  RichardSi  contrA. — The  only  apparent  difficulty 
arises  from  the  circumstance  that  tbe  rest  of  the  pleadings 
are  not  brought  before  the  Court.  This  is  precisely  like 
the  plea  of  payment  or  tender  as  to  part  of  the  claim. 
The  defendant  must  exhaust  all  the  sums  in  the  declara- 
tion by  his  several  pleas  taken  together :  all  he  says  by 
this  plea  is,  that  he  is  entitled  to  the  amount  of  tbe  set-off 
against  whatever  sum  the  plaintiff  shall  claim  and  prove. 
He  could  not  aver  the  identity  of  the  sums  laid  in  the 
different  counts,  since  they  may  not  be  in  fact  identical. 

Jervis,  in  reply.— In  Mee  v.  TomUnson^  Coleridge,  J,, 
said  that  the  form  of  the  plea  of  tender  was  defensible 


m 


CA0BS  IV  THB  BXCHBai'Say 


j^^fCM%  only  on  the  fcore  of  inveterate  practice,  Tha*e  would  be 
lesi  diflScuUy  imposed  on  the  pUintifF  in  debt  than  in  aa« 
f  umprit,  because  there  the  difference  ia  ascertained  on  the 
writ  of  inquiry. 

Lord  Abinobr,  C.  B.— -If  the  plaintiff  declares  for  four 
distinct  causes  of  action,  and  the  defendant  pleads  a  set-off 
as  to  a  smaller  sum,  generally,  the  plaintiff  may  apply  it  to 
each  count,  and  have  judgment  on  each;  it  is  therefore  to 
hia  advantage. 

Parke,  B. — It  would  be  extremely  inconvenient  to  hold 
a  defendant  so  tight  as  to  say  he  is  to  plead  his  set-off 
expressly  to  any  particular  count.  There  will  be  judg- 
ment for  the  defendantj  unless  the  plaintiff  chooses  to 
amend. 

BouANP,  B.|  and  Aldbrson,  B.,  concurred. 

Judgment  for  the  defendant  accordingly. 


A  count  by  the 
payee  agaiott 
the  acoepior  of 
a  bill  of  cz- 
ehaoge,  in  the 
form  given  by 
the  rule  of  T.  T. 
1  WiU.4^inay 
be  Joined  with 
indeUtatiu 
counU  in  debt, 
the  declaration 
concluding  in 
the  uflual  form 
iadebt 


CoMPTON  r.  Taylor. 

X  HE  first  two  counts  of  the  declaration  were  on  two 
bills  of  exchange  for  SO/,  and  SO/,  respectively,  dated  the 
let  of  February,  1837,  drawn  by  the  plaintiff  and  accepted 
by  the  defendant,  payable  to  the  plaintiff  four  months 
after  date ;  and  were  in  the  form  given  by  the  rules  of  T. 
T.  1  Will.  4.  The  third,  fourth,  and  fifth  counts  were  in 
debt  for  goods  sold,  interest,  and  on  an  account  stated,  and 
theconelusionof  the  declaration  was  in  the  usual  form  in  an 
action  of  debt.  The  defendant  demurred  specially,  on  the 
ground  that  there  was  a  misjoinder  of  action,  part  of  the 
declaration  (the  first  two  counts)  being  in  an  action  on 
promises*  the  remainder  in  debt. 
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Thomas,  in  support  of  the  demurrer. — The  first  two  Mmki  ft  Mm^ 


counts  in  the  declaration  are  counts  on  promises,  and  can- 
not be  joined  with  the  counts  in  debt.  \PaTke,  B. — ^It  is 
the  old  form  in  debt  against  the  acceptor  of  a  bill  of  ex- 
change.] In  Bftll  T.  l^eeU  (a),  a  count  stating  that  the 
defendant  was  indebted  to  the  plaintiff  for  work  and  lap 
bouri  and  being  indebted,  undertook  and  promised  to  pay 
ftci  whereby  an  action  had  accrued  ftc,  was  held  not  to 
be  a  good  count  in  debt,  and  not  properly  joined  with 
counts  in  debt  [Lord  Abingert  C.  B.— There  no  breach 
was  alleged.]  The  defendant  must  hare  pleaded  non* 
assumpsit  to  the  first  two  counts,  before  the  new  rules. 
And  tliey  do  not  allege  that  the  bills  were  given  for  value 
receired,  without  which  debt  could  not  lie. 

Peaeoek,  contri,  cited  Cfooet  t.  WilUami  (6);  and  re- 
ferred to  Slade's  ease  (c),  as  an  authority  that  erery  deH 
implies  a  promiee. 

PabkXj  B«— CZo0m  t.  WilUame  is  precisely  in  pomt, 
I  was  anxious  to  find  an  authority  for  what  seemed  so 
consistent  with  good  sense.  There  is  no  substantial  dif- 
fiirence  between  promising  and  agreeing. 

Alderson,  B.— I  see  that  the  forms  given  in  the  rules 
of  T.  T.  1  Will.  4,  which  apply  to  both  assumpsit  and 
debt,  make  no  difference  in  the  cases ;  and  this  declaration 
follows  the  form  precisely.  One  form  is  given  for  both, 
and  this  is  that  form. 

The  other  Barons  concurring, 

Judgment  for  the  plaintiff* 


(m)tB.kJdd.aXB.       (^)  3Biiif.  N.C.868»  68eott,6S. 
(c)  4Go.93,b.{  Yslv.2a 
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Steh.  qf  Pkoit 
1838. 


The  first  count 
of  the  decUra- 
tion  was  on  the 
warranty  of  a 
horse  sold  by 
the  defendant 
to  the  plaintiff 
for  n  it.  6d^ 
and  for  the 
expense  of  its 
keep.    There 
were  also  counts 
for  money  had 
and  reoeiTed, 
and  on  an  ac- 
count stated; 
and  the  da- 
mages  were 
laid  at  2QL 
At  the  trisl, 
the  pluntiff 
recoTcred  the 
72.  2«.  6d.,  the 
price  of  the. 
horse:— JETtfltf, 
that  the  action 
was  triable  be- 
fore the  sheriff 
under  a  writ 
oftriaL 

The  defend- 
ant gave  a  ver- 
bal  warranty 
of  the  horse, 
which  the 
plaintiff  there- 
upon bought 
and  paid  for, 
and  the  defend- 
ant  then  gave 
him  the  follow- 
ing memoran- 
dum:— 
"  Bought  of 
G.  P.  a  horse 
for  the  sum  of 
7/.  2f.  Sii— 
O.  V."^Held, 
Uiat  parol  ctI- 
dence  might, 
notwithstand- 
ing, be  giren  of 
the  warranty. 


Allbn  V.  Pink. 

Assumpsit.— Thefirst  count  of  the  declaration  stoted, 
that  in  consideration  that  the  plaintiff  would  buy  of  the 
defendant  a  certain  horsoi  for  a  certain^  sum,  to  wit, 
7/.  2f  •  GeL,  the  defendant  promised,  the  plaintiff  that  the 
horse  was  then  a  quiet  worl^er,  and  would  go  well  in  spare 
harness.  It  then  averred  the  purchase  of  the  horse,  and 
the  payment  of  the  price  by  the  plaintiff,  and  alleged  as  a 
breach  that  the  horse  was  not  a  quiet  worker,  and  would 
not  go  in  spare  hamessi  but  on  the  contrary  thereof,  was 
unquiet  and  vicious,  and  became  of  no  use  or  value  to  the 
plaintiff,  whereby  he  was  put  to  charges  and  expences, 
to  wit,  the  sum  of  &L,  in  taking  care  of  it.  There  were 
also  counts  for  money  had  and  received,  and  on  an  account 
stated:  to  the  plaintiff's  damage  of  20/. 

Pleas,  first,  non  assumpsit  to  the  whole  declaration; 
secondly,  to  the  first  count,  that  the  horse  was  a  quiet 
worker,  and  would  go  well  in  spare  harness;  on  which 
issue  was  joined. 

The  plaintiff's  particulars  of  demand  were  as  follows: — 
"  On  the  indebitatus  counts  the  plaintiff  seeks  to  recover 
7l,&s.6d,,  the  price  of  a  horse,  which  sum  was  fraudu- 
lently received  by  the  defendant  under  colour  of  a  con- 
tract of  sale  thereof  to  the  plaintiff,  with  a  warranty  which 
the  defendant  knew  to  be  false,  and  which  horse  the  de* 
fendant  has  subsequently  received  back.** 

The  cause  was  tried  in  this  term  before  Arabin,  Serjt, 
at  the  Sheriff's  Court  in  London,  under  a  writ  of  trial 
which  had  been  obtained  by  consent  of  both  parties.  It 
appeared  that  in  the  month  of  April  last,  the  plaintiff 
treated  for  the  purchase  of  the  horse  in  question,  at  Aid* 
ridge's  repository,  when  the  defendant  said  that  if  he  did 
not  work  well,  and  go  quietly  in  spare  harness,  the  plain- 
tiff was  to  send  him  back,  and  he  should  have  his  money 
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returned.    The  plaintiff,  after  some  further  conversation^  &«*•  ^t  ^^^* 
bought  him  for  7A  2«.  6dL|  which  sum  he  paid  the  defend- 
ant shortly  afterwards  at  a  public  house,  and  then  received 
from  him  the  following  memorandum: — 

"  Bought  of  G.  Pink,  a  horse  for  the  sum  of  7/.  2*.  6rf. 

•'G.  Pink." 

On  putting  him  into  harness,  the  plaintiff  found  that 
the  horse  was  vicious  and  unruly,  and  accordingly  sent 
him  back  to  the  defendant;  and  having  demanded  his 
money  again,  which  was  refused,  he  brought  this  action 
to  recover  it.  A  verdict  having  been  found  for  the. 
plaintiff,  under  the  direction  of  the  learned  Serjeant,  for 
lU  2s.  6d., 

Byles  obtained  a  rule  nisi  for  a  new  trial,  on  several 
grounds  of  objection  taken  at  the  trial : — First,  that  this 
being  an  action  for  unliquidated  damages,  was  a  cause 
which  the  sheriff  was  not  empowered,  under  the  3  &  4 
WilL  4,  c  47,  s,  17,  to  try;  Stniih  v.  Brown  (a):  secondly, 
that  the  terms  of  the  contract  being  ascertained  by  the. 
bought  note,  delivered  to  the  plaintiff,  which  contained  no 
warranty,  the  parol  evidence  of  a  warranty  was  not  re- 
ceiTable;  Gardiner  v.  Gray  (b)^  Powell  v.  Edmunds  (c)  i 
and  thirdly,  that  the  evidence  did  not  prove  the  warranty 
alleged  in  the  declaration,  but  a  conditional  contract  to 
take  the  horse  back  in  the  event  of  his  not  working 
well,  &c. 

Gumey  shewed  cause. — It  may  perhaps  be  admitted, 
that  if  this  was  a  case  in  which  the  judge  had  no  power 
under  the  statute  to  make  the  order  for  trial  before  the, 
sheriff,  the  sheriff  had  no  jurisdiction  to  try  it.  But 
there  is  nothing  to  shew  that  this  is  "a  debt  or  de- 
Co)  2  M.  &  W.  861.  (h)  4  Campb.  444.  (c)  12  East,  6. 
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>•  4^i^  awBd  on  which  the  ram  lought  to  be  recorered,  and  tin 
doraed  on  the  writ,  exceeds  SO/.  As  the  order  was  ob« 
tained  by  consent  of  both  parties,  the  plaintiff  has  a  right 
to  assume,  until  the  contrary  is  shewn,  that  the  sum  in- 
dorsed, and  sought  to  be  recovered^  was  within  the 
amount  limited  by  the  statute.  Then,  as  to  the  nature  of 
the  action.  Actions  of  tori  ha^e  no  doubt  been  decided 
not  to  be  within  the  act;  fVaison  r.  Abbot  {a),  Smith  r. 
Broum  (6)«  But  this  is  in  assumpsit,  and  is  in  substance 
an  action  for  the  price  of  the  horse.  Price  v.  Morgan  {e) 
is  directly  in  point.  There  the  declaration  was  on  an  as* 
•umpsit  by  the  defendant  that  he  was  authorised  by  a 
third  party  to  purchase  on  his  behalf  a  pony  from  the 
plaintiff,  which  the  plaintiff  therefore  sent  to  the  defend* 
ant ;  containing  also  counts  for  a  pony  sold  and  delivered, 
and  on  an  account  stated :  and  it  was  held  that  the  case 
was  within  the  act.  Parte,  B.,  says — **  This  was  an  ac- 
tion  in  substance  for  the  price  of  the  pony,  and  therefore 
within  the  act."  Here  the  verdict  was  in  fact  for  the 
actual  price  of  the  horse.  [He  was  then  stopped  by  the 
Court] 

Bjfles,  contra. — The  16th  and  17th  sections  of  the  sta- 
tute do  not  enable  a  Judge  to  make  an  order,  even  with 
the  consent  of  the  parties,  in  a  case  like  this,  where  the 
damages  are  of  an  unliquidated  nature.  The  ^'debtor 
demand**  must  be  such  as  might  be  indorsed  on  a  writ, 
^hat  that  is,  is  shewn  by  the  rule  of  H.T.2,  WilL4:— 
''  It  is  ordered  that  upon  every  bailable  writ  or  warrant, 
and  upon  the  process  or  copy  served  for  the  payment  of 
any  debt,  the  amount  of  the  debt  shall  be  stated,  and  the 
amount  of  what  the  attorney  claims  for  the  costs,  &c^ 
The  rule  explains  what  the  statute  intends,  viz.  a  debt  of 
such  a  nature  as  that  the  party  might  be  arrested  for  it, 
if  sufficient  in  amount.    Then  the  1 7th  section  also  says, 

(a)8aftM.16a  (6}SM.&W.861.  (c)  Id.6d, 
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thai  the  iisues  shall  be  tried  before  the  sheriff,  or  any  ''"^jf/**''^ 

•'judge  of  any  Court  of  record /or  the  recovery  ofdebie.** 

[Lord  Abinger,  C.  B. — What  meaning  do  you  give  to  the 

word  demand  f]  A  claim  for  which  an  indebitatus  assump-        pwg. 

sit  will  lie  may  properly  be  called  so,  especially  when  it 

b  on  a  quantum  meruit.    The  same  words  **  debt  or  de- 

mand'*  occur  in  the  Bankrupt  Act,  under  which  a  credi« 

tor  cannot  prove  for  unliquidated  damages:  so  also  in 

many  acts  establishing  Courts  of  Requests,  in  which  the 

extended  meaning  now  contended  for  has  never  been  put 

upon  them.     It  is  not  only  necessary  that  there  shall  be 

an  indorsement  of  a  definite  sum  under  20/.,  but  it  must 

be  an  action  of  a  nature  in  which  there  can  be  such  an  in* 

dorsement.    This  Court  cannot  give  judgment,  the  verdict 

being  general,  if  the  case  was  not  within  the  statute  t 

Smih  V.  Brawn. 

Secondly,  the  contract  having  been  reduced  to  writing, 
no  evidence  was  admissible  of  any  parol  warranty  to  add 
to  it :  Greaves  v.  Ashlin  {a)m  lAlderson,  B* — What  you 
call  a  bought  note  was  nothing  more  than  an  informal  re- 
ceipt.] It  contains  all  the  terms  of  the  contract,  as  far  as 
they  relate  to  the  party  signing  it :  it  ascertains  the  set 
ler's  name,  the  chattel  to  be  sold,  and  the  price. 

Lastly,  the  warranty  was  not  proved  as  laid :  the  evi* 
dence  is  of  a  mere  conditional  contract,  that  if  the  horse 
is  not  a  good  worker,  &c.,the  plaintiff  may  send  him  back» 
and  the  bargain  shall  be  rescinded ;  which,  on  a  contract 
of  warranty  of  a  specific  chattel,  the  purchaser  would  have 
had  no  right  of  doing:  Street  v.  Blay  (&)•  On  this 
declaration,  the  plaintiff  seeks  to  recover  unliquidated 
damsges;  but,  in  the  contract  proved,  his  course  would  be 
to  return  the  horse,  and  sue  the  seller  for  money  had  and 
received,  the  contract  being  rescinded  by  the  previous 
agreement  of  the  parties. 

(a)  3  Csmpb.  426.  (»}  d  B.  &  Ad.  456. 
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Bcdk.  tt  ^^^f      Lord  Abinobr,  C.  B. — The  first  point  in  this  case  is 

•'1838.  * 

not  altogether  free  from  doubt ;  but  the  case  of  Price  y. 
Morgan  is  very  analogous  to  the  present  That  was  an 
action  of  assumpsit,  and  the  Court  thought  that  in  sub- 
stance the  action  was  brought  for  the  price  of  the  pony. 
The  word  **  demand  "  must  be  construed  to  mean  a  claim 
ejusdem  generis  with  debt ;  and  when  the  claim  is  under 
SO/.,  and  is  in  the  nature  of  a  demand  for  which  assumpsit 
will  lie,  it  may  be  reasonably  considered  as  falling  within 
the  terms  of  the  statute.  I  am  disposed,  therefore,  to 
adhere  to  the  authority  of  Price  ▼.  Morgan,  which  was 
not  a  stronger  case  than  this.  This  is  an  action  for  the 
breach  of  a  warranty  to  go  quiet  in  harness,  which  would 
be  limited  by  the  price  of  the  horse  and  the  price  of 
his  keep,  if  any ;  and  the  whole  demand  is  under  20L  I 
am  rather  disposed  to  extend  than  to  limit  the  operation  of 
the  statute.  As  to  the  other  points,  the  general  principle 
stated  by  Mr.  Btfles  is  quite  true,  that  if  there  has  been  a 
parol  agreement,  which  is  afterwards  reduced  by  the 
parties  into  writing,  that  writing  alone  must  be  looked  to 
to  ascertain  the  terms  of  the  contract ;  but  the  principle 
does  not  apply  here ;  there  was  no  evidence  of  any  agree- 
ment by  the  plaintiff  that  the  whole  contract  should  be 
reduced  into  writing  by  the  defendant ;  the  contract  is 
first  concluded  by  parol,  and  afterwards  the  paper  is  drawn 
up,  which  appears  to  have  been  meant  merely  as  a  memo- 
randum of  the  transaction,  or  an  informal  receipt  for  the 
money,  not  as  containing  the  terms  of  the  contract  itself. 
With  regard  to  the  last  point,  it  was  a  question  for  the 
jury  whether  it  was  intended  to  be  a  conditional  sale,  or 
whether  what  the  defendant  said  was  not  rather  an  em- 
phatic mode  of  giving  a  warranty :  and  I  think  the  jury 
have  very  probably  drawn  the  right  conclusion. 

BoLLAND,  B. — But  for  the  case  of  Price  v.  Morgan,  I 
should  certainly  have  doubted  whether  this  was  a  case 
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within  the  act ;  and  if  the  application  have  been  made  to  ^^a.  rf  pum, 

me,  it  is  not  a  case  which  I  should  have  sent  before  the 

sheriff.    The  object  being  to  lessen  expense,  and  fiicilitate 

the  trial  of  simple  cases,  I  have  looked  upon  the  statute  as 

being  confined  to  cases  of  money  demands;  here   the 

damages  are  unliquidated,  and  depend  on  the  view  that 

may  be  taken  of  the  warranty.     However,  I  do  not  mean 

to  express  any  dissent  from  the  case  of  Price  v.  Morgan ; 

and  more  especially  as  Mr,  Byles  alleges  that  in  this  caae 

there  was  no  warranty. 

AiiDERSON,  B.— -I  consider  the  first  point  as  determined 
by  Price  v.  Morgan,  and  that  the  present  case  does  not 
fall  within  the  authority  of  Smith  v.  Brown^  which  was  for 
unliquidated  damages  altogether.  This  is  in  substance  an 
action  for  the  price  of  the  horse,  to  be  recovered  by  proof 
of  the  breach  of  warranty ;  the  plaintiff  cannot  recover 
more  than  that  amount,  which  is  clearly  within  the  limit  of 
the  statute.  On  the  other  points  I  concur,  and  think  tlie 
verdict  was  right. 

Rule  discharged. 


Williams  r.  Mostyn,  Bart. 

C^ASE  against  the  sheriff  of  Flintshire  for  a  voluntary  a  debtor  in 

escape,— Plea,  not  guilty.     At  the  trial  before  AUerson,  ^erfff^on  mewe 

B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term,  it  ap-  P'j|^"]J" 

peared  that  one  Langford  was  arrested  on  a  capias  ad  the  writ  was 

respondendum  at  the  suit  of  the  plaintiff,  on  the  5th  of  the'county  g^d; 

September,  for  a  debt  of  47/.,  and  lodged  in  Flint  gaol.  ^L^X^^i**' ' 

Bail  above  was  not  put  in  in  due  time.     Langford  was  v^^  in  the 

brought  from  the  gaol,  in  custody  of  the  gaoler,  on  the  teverai  miles 

distant,  in  order 
to  give  evidence 

before  a  revising  barrister,  and  was  returned  into  the  gaol  the  same  day: — Htldt  that  this  was  an 

escape. 

No  action  can  be  maintained  against  the  sheriff  for  the  escape  of  a  prisoner  in  custody  on  mesne 

process,  unless  the  plaintiff  have  sustained  actual  damage  or  delay  of  bis  suit  thereby. 

VOL.  IV.  L  M.  W. 
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Exeh.  of  Pleas,  Srd  of  Octobefi  to  Mold,  in  the  same  countyi  a  distance  of 

^     six  miles  from  Flint,  in  order  to  prove  the  service  of  certain 

Williams     notices  of  objection  before  the  Revising  Barrister ;  and  on 

MosTTM.      the  same  evening  he  was  returned  to  the  gaol,  in  the  same 

custody.  It  was  admitted  that  the  plaintiff  had  sustained  no 

actual  damage  or  delay  in  his  suit.    For  the  defendant  it 

was  contended,  first,  that  this  was  no  escape;  and  secondly, 

that  the  plaintiff  could  not  recover  without  proof  of  actual 

damage,  for  which  Planck  v.  Anderson  {a)  was  referred 

to.    For  the  plaintiff.  Balden  y.  Temple  (b)  was  cited,  and 

it  was  insisted  that  damage  flowed  in  law  from  the  breach 

of  duty :  and,  under  the  direction  of  the  learned  Judge,  a 

verdict  was  found  for  the  plaintiff  with  nominal  damages, 

leave  being  reserved  to  the  defendant  to  move  to  enter  a 

nonsuit. 

Jervis  having  obtained  a  rule  nisi  accordingly, 

Wightman  shewed  cause  in  Easter  Term.— First,  the 
defendant  was  guilty  of  an  escape.  There  are  few  cases 
on  the  precise  point  now  before  the  Court,  but  the  author* 
ities  relating  to  what  shall  be  deemed  an  escape,  whether 
on  mesne  process  or  in  execution,  are  collected  in  Bac. 
Abr.,  Escape  in  Civil  Cases,  B.  &  D ;  and  the  result  of 
them  is,  that  if  the  sheriff  has  a  defendant  in  custody  on 
Jinal  process,  he  is  bound  to  keep  him  *'  in  arct&  et  salvi 
cu8todi&/'  and  the  letting  him  go  abroad  at  all,  at  any  time, 
though  with  a  keeper,  and  for  ever  so  short  a  time,  amounts 
to  an  escape :  Plowd.  36;  3  Co. 44;  2  Inst  381 ;  Cro.  Car. 
466;  Roll.  Abr.  806 :  but  that  after  an  arrest  on  mesne 
process,  the  sheriff  or  gaoler  may  suffer  the  prisoner  to 
go  at  large,  provided  he  has  him  at  the  return  of  the  writ : 
Atkinson  v.  Matteson  (c),  Hawkins  v.  Plomers  (cf).  Fuller 
V.  Prest  (e),  Lewis  v.  Morland  (/)•   And  therefore  it  was, 

(a)  6  T.  R.  37.  (rf)  2  W.  Bla.  1048. 

(6)  Hobart,  202.  (c)  7  T.  R.  109. 

(c)  2  T.  R.  72.  (/)  2  B.  &  Aid.  56. 
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that  in  actions  for  escape  on  mesne  process,  it  was  neces-  Bxeh.  qf  PUas, 
sary  to  aver  that  the  sheriff  ''  ad  largum  ire  permisit  et 
non  comperuit  ad  diem,"  whereas  on  process  of  execution, 
**  ad  largum  ire  permisit "  was  sufBcient:  Sheriff  of  Not'- 
Unghamfs  case  (a).  But  this  doctrine  applies  in  its  very 
terms  to  escape  on  mesne  process  before  the  return  of  the 
ferity  whereas  here  it  was  afterwards,  the  writ  being  re- 
turnable immediately.  The  distinction  is  obvious;  the 
writ  of  mesne  process  is  only  for  the  purpose  of  compel- 
ling appearance ;  if,  therefore,  the  defendant  appear  at 
the  day  specified  in  the  writ,  the  plaintiff  is  not  damnified 
by  his  having  been  at  large  in  the  interval,  inasmuch  as 
until  appearance  he  could  take  no  further  step  in  the  suit ; 
but  if  that  day  be  allowed  to  pass,  and  the  writ  has  not 
been  obeyed  by  the  defendant's  appearance,  it  then  be- 
comes the  sheriff 's  duty  to  keep  him  in  the  same  strict 
custody  as  on  final  process,  in  order  that  the  plaintiff  may 
at  any  moment  commence  further  proceedings  against 
him.  And  the  sheriff  cannot,  under  the  general  plea  of 
not  guilty,  set  up  as  a  defence  the  return  of  the  defendant 
to  and  his  continuance  in  custody;  that  ought,  if  it  amount 
to  an  excuse,  to  have  been  pleaded  specially. 

Secondly,  the  plaintiff  is  entitled  to  recover  without 
proof  of  actual  damage,  for  damage  results  in  law  from  the 
wrongful  act,  which  was  complete  by  the  sheriff's  having 
voluntarily  permitted  the  party  to  go  abroad  beyond  the 
limits  of  the  gaoL  It  is  immaterial  whether  the  time  for 
which  he  was  out  of  the  proper  custody  was  long  or  short, 
or  whether  he  returned  into  it  or  not;  the  breach  of  duty 
is  complete  by  the  voluntary  act  of  the  sheriff  in  permit- 
ting him  to  go  out,  and  so  disabling  himself  from  having 
him  ready  at  every  moment  when  the  plaintiff  may  desire 
to  commence  further  proceedings  against  him.  The  plain- 
tiff may  desire  to  deliver  a  declaration  to  him,  or  to  the 

(fl)  Noy,  72. 
l2 
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£jreA.  ef  Pka$,  gaoler  in  whose  custody  he  is,  under  the  4  &  6  Will,  ft  M. 
c«  21 ;  or  the  plaintiff,  or  the  Court  itself^  may  at  any 


ment  require  him  to  be  brought  up  by  habeas  corpus ; 
which  must  necessarily  be  delayed  by  his  being  permitted 
to  go  about  the  county,  although  in  the  gaoler's  custody* 
And  it  is  a  general  proposition  of  law,  that  wheneyer  a 
party  has  been  guilty  of  a  breach  of  duty,  whether  arising 
out  of  contract  or  not,  the  party  in  infraction  of  whose 
rights  that  breach  of  duty  has  been  committed,  is  entitled 
to  damages,  actual  or  nominal,  as  the  case  may  be,  for 
such  infraction.  In  Barker  v«  Oreen  (a)  the  Court  said 
expressly,  that  "  if  there  was  a  breach  of  duty,  the  law 
would  presume  some  damage.'*  So,  in  Blofeld  ▼•  Payne  (6), 
it  was  held  that  the  plaintiff  was  entitled  to  nominal  da- 
mages for  the  invasion  by  the  defendant's  fraud  of  his 
right  to  the  use  of  certain  envelopes  for  metallic  hones,  of 
which  he  was  the  inventor,  although  he  did  not  prove  that 
he  had  sustained  any  specific  damage.  Planek  v.  Ander^' 
son  (c),  which  will  be  relied  upon  by  the  other  side,  if  it 
can  be  considered  as  law  at  all,  is  nevertheless  distin- 
guishable from  the  present  case.  There,  a  party  having 
been  arrested  on  a  writ  of  mesne  process,  was  kept  by  the 
sheriff  in  a  lock-up  house  until  after  the  return  of  the  writ, 
and  then  was  taken  to  prison ;  and  the  jury  having  found 
that  the  plaintiff  was  not  delayed  or  prejudiced  in  his  suit, 
the  Court  held  that  it  was  not  an  escape.  That  case  only 
shews  that  the  taking  the  defendant  from  the  lock-up 
house  to  prison,  after  the  return  of  the  writ,  is  not  in  itself 
an  escape ;  and  rightly  so :  because,  supposing  the  party 
were  arrested  just  before  the  return  of  the  writ,  by  the 
statute  ^  Geo.  2,  c.  32,  he  could  not  be  taken  to  prison 
for  twenty^  four  hours,  within  which  period  the  time  for 
the  return  would  expire ;  yet  he  ought  at  the  expiration 
of  that  period  to  be  taken  ta  prison.     Besides,  the  de- 

(a)  2  Bing.  317.  {h)  4  B.  &  Aid.  410.  (c)  5  T.  R.  '61. 
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fendant  there  was  all  along  in  the  same  custody,  for  &eft«  0/  pimu^ 
the  lock-up  house  might  fairly  be  considered  as  part  ^ 

of  the  sheriff's  prison.  Here  the  custody  is  changed  al^  Williams 
together :  the  party  is  sent  out  of  the  sheriff's  gaol  to  a  Momii. 
distant  place,  and  for  an  entirely  difl&rent  purpose. 

Jervis  and  Whaieley^  contra. — If  the  old  authorities  on 
the  subject  of  escapes  be  carefully  examined,  it  will  ap- 
pear questionable  whether  this  is  an  escape,  being  on 
mesne  process,  even  supposing  the  return  of  the  writ 
to  have  been  past.  The  old  text  books,  in  treating 
of  this  subject,  almost  always  apply  to  escapes  on  final 
process.  This  appears  from  the  definition  of  an  escape 
in  the  Termes  de  la  Ley,  and  the  several  instances  given 
in  Roll  Abr.  806.  All  the  cases  referred  to  on  the  other 
side  have  been  cases  of  escapes  of  persons  in  custody  on 
writs  of  execution.  [Parke,  B. — The  resolution  in  Cro. 
Car.  446,  appears  to  apply  generally  to  all  persons  in  the 
custody  of  the  Marshal.]  There  is  moreover  a  further 
distinction,  which  prevents  their  strict  application  to  the 
present  case :  here,  the  party,  although  he  was  out  of  the 
prison  itself,  was  never  out  of  the  county,  and  therefore 
never  out  of  the  jurisdiction  of  the  sheriff;  in  most  of 
those  cases  it  was  otherwise.  The  authority  most  adverse 
to  the  defendant  is  the  observations  in  3  Co.  44,  and 
they  have  been  considerably  qualified  by  subsequent  de- 
cisions :  see  Hawkins  v.  Plomers  (a).  What  is  said  in 
the  2  Inst.  381,  applies  only  to  imprisonment  under  the 
statute  of  Westminster  2,  and  would  not  be  considered 
law  at  the  present  day.  It  is  a  long-established  principle 
of  law,  that  the  court  shall  make  "  as  favourable  a  con- 
struction in  favour  of  sheriffs,  &c.,  as  the  law  will  suffer, 
and  never  to  adjudge  one  to  make  an  escape  by  any  strict 
construction  (ft)."     But  further,  although  since  the  Uni- 

(fl)  2W.Bla.  10^. 
(b)  3  Co.  44,  b.    See  Gawd/s  case,  Dyer,  'SJS,  b. 


150  CASES  IN  THB  BXCHEQUERj 

£wJk.  <if  Pteat,  fonuity  of  Process  Act,  2  Will.  4,  c  39,  the  capias  ad  re- 

^  '  ^     spondendum  is  returnable  forthwith,  it  has  been*  decided 

Williams     that  the  old  practice,  as  to  the  liability  of  the  sheriff,  is  not 

MoBTTir.      changed  thereby ;  and  it  is  reasonable  that  the  plaintiff 

ought  first  to  have  given  the  sheriff  notice,  by  ruling  him 

to  return  the  writ,  before  he  could  be  entitled  to  sue  him 

for  an  escape. 

But,  secondly,  it  is  a  clear  principle  of  law,  that  in 
all  actions  of  tort,  and  particularly  actions  on  the  case, 
damages  are  the  essence  of  the  action,  and  cannot  be  re- 
covered unless  they  have  actually  accrued  and  been  sus- 
tained. To  this  rule  there  is  one  exception  only,  namely, 
where  the  action  is  brought  for  an  infringement  of  some 
reputed  right;  since  if  in  such  case  the  wrongful  act  were 
permitted  to  be  done  without  entitling  the  party  claiming 
the  right  to  a  verdict  at  law,  the  wrong  doer  might  in  time 
make  the  repetition  of  it  evidence  of  a  right  in  himself. 
Thus,  a  commoner  may  recover  against  a  stranger  for  un- 
lawfully turning  cattle  on  the  common,  although  he  have 
at  the  time  no  cattle  of  his  own  on  it ;  because  that  it  is 
such  an  act  as,  being  repeated,  might  in  time  be  used  as 
evidence  of  a  right  in  the  intruder.  So,  trespass  to  land 
will  lie  without  proof  of  actual  damage;  because  the 
mere  coming  on  the  land  would  in  time  enable  the  wrong 
doer  to  set  up  a  right  of  way.  The  decision  in  Blofeld 
V.  Payne  was  founded  on  the  same  principle.  But  this 
reason  does  not  apply  to  other  actions  of  tort.  In  this 
case,  no  repetition  of  the  act  complained  of  would  ever 
become  evidence  of  any  thing.  Planck  v.  Anderson  is  ex- 
pressly in  the  defendant's  favour,  and  although  Barker 
V.  Green  is  undoubtedly  in  conflict  with  it,  the  report  of 
the  latter  case  is  very  loose  and  unsatisfactory,  and  Planck 
V.  Anderson  does  not  appear  to  have  been  referred  to. 
So,  in  Scott  V.  Henley  (a),  Littledale,  J.,  ruled  that  the 
sheriff  was  only  liable,  upon  an  escape  on  mesne  process,  for 

(a)  I  M.  &  Rob.  227, 
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such  damagCB  as  the  plaintiff  could  shew  he  had  actually  ^SmA.  tif  PieoM^ 
sustained.  In  Brown  r.  Jarvis  (a),  Lord  Abinger^  C.  B. 
strongly  intimated  an  opinion  that  the  same  principle  ap- 
plied to  an  action  against  the  sheriff  for  negligence  in  not 
arresting  a  defendant.  And  in  Lewis  y.  Morland{b\  Lord 
Tenierden  says  expressly — **  Supposing  the  sheriff  to  be 
guilty  of  a  breach  of  duty  in  letting  the  party  out  of  cus- 
tody, it  does  not  thence  follow  that  any  action  may  be 
maintained  against  him  for  such  breach  of  duty.*' 

Cur.  adT.  vult. 
The  judgment  of  the  Court  was  delivered  in  this  term  by 

Parke,  B. — In  this  case  an  action  was  brought  against 
the  sheriff"  for  an  escape,  to  which  there  was  a  plea  of  not 
guilty.  It  was  tried  before  my  Brother  AUerson.  The 
facts  appeared  to  be,  that  the  plaintiff  issued  a  writ  of 
capias  against  Langford,  returnable  on  the  execution 
thereof.  On  the  5th  September,  Langford  was  arrested, 
and  bail  above  was  not  put  in  in  due  time.  Langford 
continued  in  the  custody  of  the  sheriff,  but,  on  the  Srd  of 
October,  was  out  of  the  county  gaol  attending  the  Court  of 
a  Revising  Banister,  in  the  charge  of  a  sheriff's  officer. 
This  was  the  escape  relied  upon.  It  did  not  appear  that 
the  plaintiff  had  issued  an  habeas  corpus  to  bring  up  the 
body  of  the  defendant,  in  order  to  charge  him  with  a  de- 
claration, nor  that  he  had  been  prevented  from  declaring 
against  him  in  the  custody  of  the  sheriff*;  and  the  jury 
negatived  all  actual  damage.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff'with  nominal  damages,  and  certi- 
fied to  deprive  the  plaintiff  of  costs,  but  reserved  liberty 
to  move  to  enter  a  nonsuit.  A  rule  to  shew  cause  was 
granted,  and  two  questions  were  very  fully  discussed  on 
the  argument.  The  first  was,  whether  the  sheriff  was 
bound  to  keep  prisoners  in  his  custody  after  the  return  of 

(a)  1  M.  &  W.  709.  (A)  2  B.  &  Aid.  64. 
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Jbeft.  ^  Pkat,  aMMie  procMt,  and  before  tbey  are  charged  in  execution, 
^    in  arcti  cuftodi&  in  his  gaol.    The  second  question  was, 
WiLLUMs     whether  the  plaintiff  could  maintain  this  action  unless  be 
JfotTfs.      bad  sustained  actual  damage* 

That  a  debtor  in  execution  must  be  kept  in  prison  and 
not  allowed  to  go  out,  though  with  a  keeper,  is  a  matter 
beyond  doubt,  although  it  was  slightly  questioned  at  the 
bar ;  and  the  authorities  in  Plowd.  36,  Balden  t.  Temple  (a), 
SmalTs  ease  (&),  Dalton,  661,  Boyion's  ease  (c),  Roll 
Abr.  806,  are  distinct  upon  this  point.  And  we  think 
that  the  law  is  the  same  in  the  case  of  defendants  in  cus- 
tody of  the  sheriff  after  the  return  of  the  writ  of  capias 
ad  respondendum,  and  before  they  are  charged  in  execu- 
tion. It  is  clear  it  is  so  with  respect  to  those  in  the  custody 
of  the  Marshal  or  Warden  of  the  Fleet,  by  the  resolution 
of  the  Judges  in  Cro.  Car.  466,  and  by  the  express  prori*- 
sions  of  the  statute  8  &  9  Will  3,  c.  87.  With  respect 
to  sheriffs,  it  is  laid  down  to  be  the  duty  of  the  sheriff  to 
carry  his  prisoner  to  the  county  gaol,  by  BuUer,  J.,  in  the 
case  of  Planek  v  Anderson  {d)y  and  that  he  ought  to  do  it 
at  the  return  of  the  writ ;  but  that  is  subject,  of  course,  to 
the  qualification  introduced  by  the  Lords' Act,  82  Geo.  S, 
c.  S8,  that  a  prisoner  is  not  to  be  carried  there  until  after 
twenty-four  hours  from  his  arrest.  The  statute  4  &  5 
Will.  &  M.  c.  81,  by  its  recital,  shews  that  it  was  the  prac- 
tice, before  the  passing  of  the  act,  that  prisoners,  after  the 
return  of  the  writ,  should  be  in  gaol ;  and  its  enactments 
provide  for  the  delivery  of  a  declaration  to  the  gaoler  or 
keeper  of  the  prison,  and  not  to  any  one  else ;  thereby 
proving  that  the  prisoner  ought  to  be  kept  in  prison  after 
the  return  of  the  writ.  We  think,  therefore,  that  the 
sheriff  was  wrong  in  permitting  the  prisoner  to  be  out  of 
the  limits  of  the  gaol. 
The  second  question  then  arises,  whether  the  fact  of 

(a)  Hob.  202.  (c)  3  Coke,  44,  a. 

(6)  2  BuL  148.  {d)  6  T.  R  3?. 
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the  prisoner  being  out  of  gaal»  though  with  a  sheriff's  BmA.  of  Pleas, 
officer,  be  actiooablet  without  pr<K>f  of  some  damage.    If  ^ 

the  prisoner  is  in  executioni  there  is  no  question  about  it,  Williams 
for  it  is  clear  that  the  creditor,  '*  when  he  is  ascertained  mobttn. 
to  be  such  by  a  judgment,  and  he  has  charged  the  debtor 
io  execution,  has  a  right  to  the  body  of  his  debtor  every 
hour  till  the  debt  is  paid  (a)."  He  has  a  right  to  have  the 
body  in  gaol,  and  the  escape  of  a  debtor,  for  ever  so  short 
a  time,  is  necessarily  a  damage  to  him,  and  the  action  for 
an  escape  lies.  Lord  Holt  says,  in  Ashby  v.  White  (6), 
<< every  if\jury  to  a  right  imports  a  damage  in  the  nature 
of  it,  though  there  be  no  pecuniary  loss/*  But  the  ques- 
tion upon  which  we  have  entertained  some  doubt  is,  whe- 
ther the  plaintiff,  before  judgment,  can,  maintain  such  an 
action  upon  proof  of  the  escape  alone :  and  upon  this 
point  the  authorities  are  apparently  conflicting. 

We  think  that  the  action  is  not  maintainable.  The 
nature  of  the  sheriff's  duty,  before  the  statute  4  &  5  Will. 
&  M.  c.  SI,  was  to  keep  the  prisoner  in  gaol,  after  the 
return  of  the  writ,  ready  to  be  removed  at  any  time  that 
the  plaintiff  chose,  by  habeas  corpus,  into  the  superior 
court,  there  to  be  charged  with  a  declaration.  Since  that 
statute,  the  nature  of  his  duty  is,  to  have  him  ready  either 
to  be  so  removed,  or  to  be  declared  against  as  in  custody 
of  the  sheriff;  and  the  right  of  the  plaintiff  is  correlative 
to  the  duty  of  the  sheriff:  it  is  a  right  to  have  the  defend- 
ant in  custody,  whenever  he  chooses  to  remove  or  declare 
against  him^  in  order  that  his  suit  may  be  conducted  with 
due  expedition ;  and  Mr.  Justice  Buller  states  the  nature 
of  the  sheriff's  duty  to  be,  that  after  the  return  of  the 
writ  he  must  keep  the  defendant  at  his  peril,  in  case  the 
suit  be  delayed.  There  would,  we  think,  be  no  doubt 
that  if  the  plaintiff  had  sued  out  his  writ  of  habeas 
corpus  during  the  defendant's  absence  from  prison,  and 

(a)  Per  BuUer,  J.,  6  T.  R.  40.  Q)  P.  14,  oew  edit. 
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Exch,.  lif  Pleas,  been  prevented  from  executing  it,  or  had  offered  to 
^  deliver  a  copy  of  the  declaration  during  such  absence, 
Williams  and  had  been  prevented  by  the  absence  from  doing 
MosTTN.  so«  he  would  have  had  a  right  of  action,  for  then  his 
suit  would  have  been  delayed,  and  delay  of  suit,  how- 
ever short,  is  necessarily  a  damage.  The  case  of  Planck 
▼•  Anderson  is  not  to  be  understood  as  laying  down  a 
rule  that  any  other  damage  is  necessary,  but  only  that 
damage  to  this  extent  is;  for  the  judgment  proceeds  upon 
the  assumption  that  the  verdict  of  the  jury  was  right, 
that  there  had  been  no  delay,  though  Mr.  Justice  BuUer 
intimates  it  ought  to  have  been  to  the  contrary.  But  if 
the  plaintiff  neither  sues  out  a  writ,  nor  declares,  his  suit 
is  not  delayed,  and  there  has  been  no  impediment  to  the 
exercise  of  his  right,  for  he  has  not  chosen  to  exercise  it. 
We  think,  therefore,  that  this  is  a  case  in  which  there  has 
been  no  damage  in  fact  or  in  law;  and  we  adhere  to  the  au- 
thority of  Planck  v.  Anderson  rather  than  that  of  the  more 
recent  case  of  Barker  v.  Green  (a),  which  is  very  shortly 
and  certainly  inaccurately  reported.  It  appeared  that  the 
sheriff  had  not  the  defendant  in  custody  at  the  return  qf  the 
writ,  but  had  the  day  after;  the  Judge  left  it  to  the  jury 
to  say  what  damage  the  plaintiff  had  sustained,  observing 
that  he  did  not  see  what  possible  damage  there  could  be. 
The  jury  found  damage  to  the  amount  of  one  farthing, 
and  the  Court  are  said  to  have  held,  that  if  there  was  a 
breach  of  duty,  the  law  would  presume  damage,  and  yet 
to  have  also  held  that  the  direction  to  the  jury  was  correct, 
which  on  that  assumption  it  could  not  have  been.  This 
must  be  an  inaccuracy  in  the  report  The  case  of  Planck 
V.  Anderson  was  not  cited,  nor  the  question  as  to  the  she- 
riff's duty  discussed ;  and  we  think  we  ought  not  to  give 
the  same  weight  to  this  authority,  as  to  the  more  fully  re- 
ported case  of  Planck  v.  Anderson, 

Rule  absolute. 

(a)  2  Bing.  317- 
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Exch,  of  Pleat, 
1838. 

Jordan  v.  Norton.  ^*— v — ' 

xVSSUMPSIT  for  the  price  of  a  mare  sold  and  delivered,  in  assumpsit 
and  on  an  account  stated.     Plea,  non  assumpsit.     At  the  a^n/dTitvered, 
trial  before  Gurnet/,  B.,  at  the  last  Oxford  Assizes,  it  ap-  to  which  the 

•^'        '  ,  .      .       defendant 

peared  that,  after  some  negotiation  between  the  plaintiff  pleaded  nop 
and  defendant  (who  lived  at  a  distance  of  about  thirty  appeTr^ed  that 
miles  from  each  other)  for  the  purchase  by  the  defendant  2^^^'^*,"^^^ 
of  the  plaintiff's  mare,  she  was  sent  on  the  16th  of  Octo-  and  ridden  the 

_  ^  _  __  1        t    r      %        %  1  1.     1  mare,  wrote  to 

ber,  1837^  at  the  defendant  s  request,  to  a  pubhc-house  the  piaintifT: 
called  the  World's  End,  nearly  half-way  between  their  "hlmarfit* 
houses,  for  trial  by  the  defendant.     The  defendant's  son,  ^o  guineas,  qf 

''  course  war- 

in  his  presence,  rode  the  mare,  and  the  defendant  then  rantedi  and  as 

offered  twenty  guineas  for  her,  which  was  refused  by  the  turn lier  out 

plaintiff's  servant  who  had  her  in  charge,  he  having  di-  xhe'"uintiff 

rections  from  the  plaintiff  not  to  take  less  than  22L,  and  agreed  to  sell 

he  took  her  back.     The  plaintiff,  however,  was  afterwards  20  guineas. 

willing  to  let  the  defendant  have  her  for  twenty  guineas,  Jubw^Jemi^^^ 

and  wrote  to  him  to  that  4tkcU     The  defendant  wrote  in  ^ro'«  *8*;j  ^® 

%i  hini: — ^"  My 

answer  as  follows  :  son  win  be  at 

«  Uxbri<lge.  October  17,  1837.  gndT.TuWic 

"  Sir, — I  will  take  the  mare  at  twenty  guineas,  of  course  l^™^  ®" 

warranted;  but  as  you  say  you  have  another  horse  that  I  he  will  take 

shall  buy,  the  same  expense  will  bring  the  two  up ;  there-  pay'JouVsend 

fore,  as  the  mare  lays  out,  turn  her  out  my  mare ;  and  I  ""^^^^j^J^  ^^^^ 

will  meet  you  at  West  Wycombe,  Saturday  or  Monday,  the  money 

which  day  you  like,  and  pay  you  at  once. — W.  Norton."  only  say  in 

the  receipt, 
eound,  and  quiet  in  harness"  The  plaintlflT wrote  in  reply,  "  She  is  warranted  sound,  and  quiet 
in  double  harness!  I  never  put  her  in  single  harness."  The  mare  was  brought  to  the  World's 
End  on  the  Monday,  and  the  defendant's  son  took  her  away  without  paying  the  price,  and  with- 
out any  receipt  or  warranty.  The  defendant  kept  her  two  days,  and  then  returned  her  as  being 
unsound.  The  learned  Judge  stated  to  the  Jury  that  the  question  was  whether  the  defendant 
bad  accepted  the  mare,  and  directed  them  to  find  for  the  defendant  if  they  thought  he  had  re- 
turned her  within  a  reasonable  time;  and  desired  them  also  to  say  whether  tlie  son  had  authority 
to  take  her  without  the  warranty.  The  jury  found  that  the  defendant  did  not  accept  the  mare, 
and  that  the  son  had  not  authority  to  take  her  away: — Heldj  on  motion  to  enter  a  verdict  for  the 
plaintiff,  that  there  was  no  complete  contract  in  writing  between  the  parties:  thut,  therefore,  the 
direction  of  the  learned  Judge  was  right ;  that  the  defcnt^ant  was  not  bound  by  the  act  of  the  son 
in  bringing  home  the  mare,  inasmuch  as  he  had  thereby  exceeded  his  authority  as  agent;  and  con- 
sequently that  the  plaintiff  was  not  entitled  to  recover. 

VOL.  IV.  N  M.  W. 
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SmcH.  of  PUat,  The  mare  was  sent  to  Wycombe  accordingly,  but  the 
deFendant  was  not  there;  two  appointments  also  which 
were  subsequently  made,  one  at  the  World's  End,  and  the 
other  at  Wycombe,  not  having  been  kept  by  him,  the 
plaintiff  wrote  to  him  on  the  subject,  and  received  the  fol- 
lowing answer : — 

"  Uxbridge,  October  26th,  1887. 
**  Sir, — Of  course  I  mean  to  have  the  mare,  and  if  you  had 
read  my  note  properly  it  would  have  saved  yon  a  great  deal 
of  trouble.  I  now  say,  my  son  will  be  at  the  World's  End 
on  Monday,  the  30th  instant,  when  he  will  take  the  mare 
and  pay  you.  If  you  want  to  go  elsewhere,  send  any  body 
with  a  receipt,  and  the  money  shall  be  paid ;  only  say  in 
the  receipt  sound,  and  quiet  in  harness.*' 

On  the  27th  of  October,  the  plaintiff  wrote  in  answer: — 
'*  I  will  send  the  mare  as  desired ;  she  is  warranted  sound, 
and  quiet  in  double  harness;  I  never  put  her  in  single  har- 
ness, as  I  never  wanted  it."  On  the  30th,  the  mare  was 
sent  to  the  World's  End,  according  to  the  appointment;  but 
the  defendant's  son  not  being  there,  the  plaintiff's  servant 
left  her  in  the  care  of  the  landlord,  with  directions  not  to 
give  her  up  to  the  defendant  without  payment  of  the  price. 
After  he  had  gone,  the  defendant's  son  came,  took  away 
the  mare  without  paying  for  her,  rode  her  home  (a  distance 
of  eighteen  miles)  to  the  defendant's  stable,  where  she  was 
kept  two  days,  and  then  sent  back  as  being  unsound,  her 
legs  being  at  that  time  swelled;  but  the  plaintiff  refusing  to 
receive  her,  she  was  turned  out  of  his  yard,  and  it  did  not 
appear  what  had  become  of  her.  The  son,  who  was  called 
as  a  witness  for  the  defendant,  said  that  his  father  had  given 
him  directions  not  to  bring  the  mare  away  from  the  World's 
End  without  the  warranty,  and  was  angry  with  him  for 
having  done  so.  He  also,  as  well  as  the  person  who  took  her 
back  to  the  plaintiff's,  spoke  to  her  unsoundness  at  that 
time.  This  evidence  was  objected  to  by  the  plaintiff's 
counsel,  but  the  learned  Judge  held  that  it  was  receivable 
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in  mitigation  of  damages.     In  summing  up,  his  Lordship  Egeb.  rf  Pifof, 
told  the  jury  that  the  plaintiff  was  bound,  in  order  to  re-  ^  '  ^ 

cover,  to  prove  a  delivery  of  the  mare ;  but  there  could  Jordan 
not,  under  the  circumstances  of  the  case,  be  a  complete  Nostoh. 
delivery  unless  there  had  been  an  acceptance  on  the  part 
of  the  defendant,  whereby  he  had  waived  the  conditions 
he  had  previously  required,  and  which  the  plaintiff  had 
not  complied  with,  namely,  the  giving  of  a  receipt,  and 
of  a  warranty  inserted  in  it :  that  the  question  whether 
there  had  been  such  acceptance  would  depend  on  whether 
the  defendant  had  returned  the  mare  within  a  reasonable 
time  or  not;  and  if  they  thought  he  had  returned  her 
within  a  reasonable  time,  that  they  should  find  for  the 
defendant ;  if  not,  for  the  plaintiff.  He  also  desired  them 
to  state  their  opinion  whether  the  defendant's  son  had 
authority  to  take  away  the  mare  without  a  warranty.  The 
jury  found  that  the  defendant  had  not  accepted  the  mare, 
and  that  the  son  had  no  authority  to  take  her  away.  The 
learned  judge  thereupon  directed  a  verdict  for  the  de- 
fendant, giving  the  plaintiff  leave  to  move  to  enter  a  ver* 
diet  for  the  sum  of  21/.  in  case  the  Court  should  think 
the  direction  to  the  jury,  and  the  admission  of  evidence  of 
unsoundness,  to  have  been  wrong. 

Talfourdj  Serjt.,  having  obtained  a  rule  to  enter  a  ver- 
dict, or  to  enter  a  verdict  for  nominal  damages,  on  the 
latter  ground  of  objection,  or  for  a  new  trial, 

Ludlowt  Serjt.,  now  shewed  cause. — The  defendant's 
son  having,  as  the  jury  have  found,  acted  without  his  au- 
thority in  taking  home  the  mare,  the  defendant  was  not 
bound  by  his  act ;  and  having  returned  her  within  a  rea- 
sonable time,  he  has  done  nothing  whereby  to  waive  his 
previous  demand  of  a  warranty  and  of  a  receipt.  Neither 
of  these  having  been  given,  and  there  having  been  no  ac- 
ceptance by  the  defendant,  the  contract  was  never  com* 

N  2 
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Exch.  of  PUas,  plete  SO  as  to  bind  the  defendant.  It  is  true,  the  plaintiff 
offered  to  give  a  limited  warranty,  that  tl.ie  mare  was  quiet 
in  double  harness;  but  that  not  beinji;  co-extensive  with 
the  warranty  required  by  the  defendant,  left  the  contract 
still  open,  and  nothing  but  an  actual  acceptance  of  the 
mare,  and  a  waiver  of  the  warranty,  could  render  the  de- 
fendant liable  for  the  price.  Whatever  the  contract  was, 
the  vendor  had  a  right  to  insist  on  the  payment  of  the 
price  before  delivery ;  so,  on  the  other  hand,  the  vendee 
had  a  right  to  insist  on  the  terms  interposed  by  him,  viz. 
that  he  should  have  a  receipt  for  the  money,  in  which 
should  be  embodied  an  acknowledgment  of  the  warranty 
required  by  him.  If  the  plaintiff  insists  that  he  has  de- 
livered the  mare,  he  must  be  taken  to  have  adopted  the 
condition  of  the  defendant,  that  a  warranty  should  be 
given. of  her  being  quiet  in  harness  generally,  without  any 
limitation.  In  effect,  the  son  goes  home  to  ascertain  whe- 
ther the  father  will  adopt  the  delivery.  There  was  no 
contract  which  the  plaintiff  could  enforce,  except  that,  the 
terms  of  which  were  stated  by  the  defendant,  and  from 
which  he  has  never  receded.  He  was  therefore  clearly 
entitled  to  a  verdict. 

Talfourd,  Serjt.,  and  Keating^  contra. — There  was  a 
complete  delivery  to  the  son,  who  was  the  agent  pointed 
out  by  the  father  himself  to  receive  the  mare,  and  the 
party  with  whom  the  plaintiff  was  to  deal.  The  defend- 
ant was  not  entitled  afterwards  to  object  that  the  son  had 
but  a  limited  authority,  and  that  he  was  his  agent  for  some 
purposes,  and  not  for  others.  He  might  as  well  have  said 
the  son  was  his  agent  to  receive  the  mare,  but  not  to  pay 
the  price.  He  authorized  him  to  do  all  that  related  to  the 
delivery;  and  it  must  be  taken  as  if  the  defendant  had 
been  there  himself,  without  having  written  the  letter  of 
the  S7th,  and  had  taken  her  away  without  insisting  on  the 
previous  conditions. 
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But  the  learned  Judge  misdirected  the  jury,  in  leaving  to  Emk.  of  Pleat, 
them  the  question  whetlier  the  defendant  had  accepted 
the  mare.  In  the  first  place,  there  was  a  complete  binding 
contract,  and  therefore  no  acceptance  was  necessary  in 
order  to  make  a  complete  delivery :  and  further — even  if 
the  express  contract  was  open,  and  the  plaintiff  was  bound 
to  resort  to  an  implied  contract,  there  is  sufficient  on  the 
face  of  the  evidence  to  bind  the  defendant. — Tiie  letter  of 
the  17th  of  October  must  be  looked  to.  Now,  before  that 
letter  was  written,  there  had  been  a  trial  of  the  mare  by 
the  son  riding  her;— there  haJ  been  no  trial  in  harness: 
then  the  defendant  writes  to  offer  twenty  guineas,  subject 
only  to  a  warranty,  which  terms  the  plaintiff  accepts* 
There  was  then,  therefore,  a  complete  executory  con- 
tract beween  them,  on  the  plaintiff's  warranting  her  sound; 
for  the  warranty  then  imported  soundness  only.  [^/* 
derson,  B. — It  is  shewn  by  the  subsequent  correspondence, 
that  it  meant  sound  and  quiet  in  harness.]  The  defendant 
certainly  introduced  that  term,  but  it  does  not  appear  that 
the  plaintiff  assented  to  it.  The  opinion  of  the  jury  ought 
to  have  been  taken  whether  the  trial,  without  harness,  did 
not  import  that  the  warranty  agreed  for  applied  to  sound- 
ness only.  If  any  new  term  was  to  be  introduced,  the 
assent  of  the  plaintiff  was  necessary  to  give  it  effect ;  and 
even  if  there  was  such  assent,  it  did  not  become  a  condi' 
iion  precedent  to  the  payment  of  the  price,  without  con- 
biJeiation.  [^Parke^  B. — True,  if  there  was  a  binding 
contract  before ;  but  that  is  the  difficulty.  Alderson^  B. — 
1  think  it  is  clear  that  at  that  time  the  contract  was  not 
only  for  the  defendant  to  give  a  warranty,  but  such  a  war- 
ranty as  the  parties  should  afterwards  agree  upon.]  It 
is  submitted  that  the  contract  was  substantially  completed 
between  the  parties:  if  so,  no  acceptance  was  necessary, 
and  the  learned  Judge  was  wrong  in  resting  the  case  upon 
the  defendant's  intention  to  accept,  as  constituting  a  de« 
livery.      Delivery  may  be  complete,  for  the  purpose  of 
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Exeh.  of  Pleas,  tfais  aclion,  without  acceptance.  It  has  been  universally 
^'   >     held, in  special  declarations  on  a  contract,  that  a  substantial 

Jordan        performance  of  conditions  precedent  is  sufficient. 

Norton.  But  further,  even  if  the  express  contract  remained  open, 

the  acts  of  the  defendant  were  sufficient  to  fix  him  with 
an  implied  promise  to  pay  the  price,  and  it  was  misdirec- 
tion, under  the  circumstances,  to  ask  the  jury  whether  the 
mare  had  been  kept  beyond  a  reasonable  time.  The  son 
rode  her  eighteen  miles  ;  the  defendant  kept  her  two  days, 
and  then  returned  her  with  her  legs  swollen.  These  acts 
of  the  defendant  (looking  also  to  his  previous  conduct  as 
to  the  trials  of  the  mare,  &c.)  were  sufficient  to  conclude 
him  as  the  purchaser:  Street  v.  Blay{d)*  [Parke^  B. — 
The  question,  whether  the  defendant  has  so  dealt  with 
her  as  to  raise  an  implied  promise  to  pay,  has  been  left 
to  the  jury,  and  they  have  found  he  did  not  accept  her.] 
Lastly,  with  respect  to  the  evidence  offered  as  to  the 
unsoundness  of  the  mare,  it  was  never  put  to  the  jury 
what  would  be  the  value  of  her  if  unsound:  and  the  jury, 
when  the  question  was  put  to  them  as  to  the  return  within 
a  reasonable  time,  would  assume  that  he  had  a  right  to 
return  her,  being  unsound.  But  the  case  of  Street  v.  Blay 
shews,  that  having  had  an  opportunity  of  exercising  his 
judgment  on  the  mare  before  the  purchase,  he  might  have 
accepted  and  received  her  so  as  to  preclude  himself  from 
returning  her  on  discovering  a  non-compliance  with  the 
warranty,  and  yet  the  return  might  have  been  within  a 
reasonable  time,  assuming  him  not  to  have  so  precluded 
himself  from  it.  [Parke^  B. — That  would  be  so,  had  there 
been  a  complete  contract  of  purchase ;  here  the  question 
is,  whether  there  ever  was  a  purchase.] 

Parke,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  first  question  to  be  disposed  of  is,  whe- 
ther there  is  any  evidence  of  a  complete  contract  in  writ- 

(a)  2  B.  &  Ad.  460. 


TRINITY  TERM,  1  VICT,  161 

ing  between  the  parties.  If  there  was,  then  the  only  step  *'<^**^^'^'» 
necessary  to  be  proved  in  order  to  entitle  the  plaintiff  to 
recover  in  this  action,  was  to  prove  the  delivery  of  the 
mare,  and  it  was  not  competent  to  the  defendant  to  annex 
to  it  any  conditions.  It  certainly  appears  that  the  mare 
was  seen  by  the  defendant,  and  ridden  in  his  presence, 
and  twenty  guineas  offered  by  him  for  her,  prior  to  the 
first  material  letter  to  which  I  am  about  to  advert ;  that  is, 
on  the  16th  of  October.  Then,  on  the  17th,  the  defend- 
ant writes  a  letter  to  the  plaintiflf',  which  amounts  to  a  pro- 
posal to  take  the  mare  on  new  terms,  one  of  which  was 
not  yet  arranged  between  the  parties.  [His  Lordship 
read  the  letter.]  This  letter  amounts  only  to  a  proposal 
to  give  twenty  guineas  for  the  mare,  provided  she  were 
warranted ;  but  the  terms  of  the  warranty  still  remained 
to  be  agreed  upon.  If  the  parties  do  not  agree  upon  a 
warranty  which  shall  be  satisfactory  to  both,  there  is  no 
complete  contract.  We  are  to  see,  then,  whether  there 
was  a  warranty  subsequently  agreed  on.  Next  comes 
the  letter  of  the  26th  of  October.  [His  Lordship  read  it.] 
By  that  letter  the  defendant  agrees  to  be  bound  by  the 
contract,  if  the  plaintiff  will  give  a  warranty  of  a  particu- 
lar description — viz.  that  the  mare  is  quiet  in  harness ; 
that  is,  prim&  facie,  in  all  descriptions  of  harness.  The 
plaintiff  replies,  that  he  will  agree,  not  to  the  precise  terms 
of  the  warranty  asked  for,  but  only  that  she  is  quiet  in 
double  harness.  The  correspondence,  therefore,  amounts 
altogether  merely  to  this : — that  the  defendant  agrees  to 
give  twenty  guineas  for  the  mare,  if  there  is  a  warranty  of 
her  being  sound  and  quiet  in  harness  generally,  but  to 
that  the  plaintiff  has  not  assented.  The  parties  never 
have  contracted  in  writing  ad  idem. 

We  are  then  to  ascertain,  in  the  next  place,  whether 
this  is  supplied  by  the  parol  evidence,  or  by  the  acts  or 
conduct  of  the  parties.  There  is  nothing  in  the  parol 
evidence  to  supply  it:  the  question   therefore  is,  first. 


lo2  CASES  IN  THE  EXCHEQUER, 

Exek.  of  PUat,  whether  the  conduct  of  the  defendant's  son  at  the  World's 

lUQQ 

^  '  ^  End  amounts  to  an  acceptance.  It  is  contended  that  the 
Jordan  defendant  is  bound  by  the  son's  acts  on  that  occasion ;  but 
Norton.  I  think  he  is  notj  because  the  son  had  only  a  limited  au- 
thority; and  if  a  party  contracts  with  another  through  his 
agent,  he  can  take  only  such  rights  as  the  agent  can  give : 
and  this  is  no  hardship  on  the  plaintiff,  because  he  was 
distinctly  informed  that  the  son  was  authorised  to  receive 
the  mare  t/*a  warranty  were  given  that  she  was  quiet  in 
harness.  Then  the  only  remaining  question  is,  whether 
she  was  in  fact  accepted  by  the  defendant  on  the  terms  of 
the  limited  warranty  proposed  by  the  plaintiff.  That 
•  question  was  left  to  the  jury,  and  they  found  it  in  favour 
of  the  defendant.  I  agree,  that  if  there  was  a  complete 
contract  in  writing  before,  the  direction  of  the  learned 
judge  would  not  have  been  quite  correct :  but  the  ques- 
tion being  whether  there  was  an  acceptance  in  fact,  the 
contract  not  being  complete  before,  the  direction  was 
perfectly  unexceptionable.  The  case  comes  therefore  to 
this : — there  was  no  complete  contract  in  writing  by  which 
both  parties  were  bound,  there  was  no  sufficient  dehvery 
to  the  defendant,  and  there  was  no  acceptance.  The  de- 
fendant is  therefore  entitled  to  the  verdict 

BoLLAND,  B» — I  am  of  the  same  opinion.  There  is  one 
point  only  which  I  will  observe  upon.  It  is  said,  that  after 
the  mare  was  taken  home,  she  was  kept  for  such  a  time 
as  shewed  that  the  defendant  intended  to  adopt  the  act  of 
his  son,  and  amounted  to  an  acceptance  on  the  new  terms. 
That  reasoning  may  apply  to  the  case  of  a  specific  chattel, 
where  the  party  has  had  an  opportunity  of  exercising  his 
judgment  upon  it:  but  here  the  defendant  had  had  no 
previous  opportunity  of  ascertaining  whether  the  mare 
was  quiet  in  all  harness,  which  was  what  he  required: 
the  plaintiff  had  only  warranted  her  quiet  in  double  har« 
ness. 
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Alderson,  B.— If  the  contract  was  complete — if  the  Bxek.  o/pieat, 
one  had  agreed  to  sell  and  the  other  to  buy  completely, 
there  was  a  sufficient  delivery.  Again,  if  the  son  was  au- 
thorized to  receive  the  mare  on  the  limited  terms  agreed 
to  by  the  plaintiff,  the  delivery  to  him  was  sufficient :  or 
if,  not  being  so  authorized,  the  defendant  had  nevertheless 
agreed  to  receive  her  on  the  delivery  to  liim,  that  would 
have  been  sufficient  to  bind  him.  But  the  son  had  no 
such  authority,  and  the  father,  immediately  on  the  mare 
coming  home,  repudiates  his  act,  and  within  a  reason- 
able time  returns  her.  I  think  there  was  no  case  for  the 
plaintiff. 

GuRMEY,  B.,  concurred. 

Rule  discharged. 


Corner  v.  Shew,  Executor  of  Lewis,  Deceased. 

JL  HE  rule  having  been  made  absolute,  in  Hilary  Term  where  there  !• 
last,  to  arrest  the  judgment  in  this  case,  on  the  ground  iQ^nvt^Bd  °^ 
that  there  was  a  misjoinder  of  counts  in  the  declaration  (a),  the  jury  6nd 

<m         •        1  1      .       1  1  f  general  da- 

Plati^  in  the  same  term,  obtained  a  rule  to  shew  cau^e  mages,  a  venire 

why  that  rule  should  not  be  varied,  and  instead  of  the  ^^  "warded  "but 

judcment  being  arrested,  a  venire  de  novo  should  not  issue,  th«  judgment 

on  the  authority  of  Leach  v.  Thomas  (£).  rested. 

An  applica- 
tion for  a  venire 

Channell  shewed  cause  in  this  term. — There  are  two  ^e  novo,  made 
answers  to  this  application.     First,  it  is  too  late,  after  the  on  a  suteequent 
rule   for  arresting  the  judgment   has  been   argued  and  ^lj2\swT^^ 

made  absolute  ;  the  plaintiff  ought  to  have  then  applied  '«!«  fo' ««Teit- 

*^*  ing  the  judg- 

that  the  rule  should  go  in  a  modified  form.     But  secondly,  mem  had  been 
the  authority  of  Leach  v.  Thomas  does  not  apply  to  this  "m  hew'?i""^' 
case.     There  the   objection  was  that  general   damages  ***"*" 
were  given  on  a  declaration  in  which  several   breaches 

(a)  Sec  3  M.  &  W.  360.  (6)  2  M.  &  W.  427. 
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Batch,  rf Phat^  were  assitrned,  one  of  which  was  bad;  and  the  Court, 
overruling  Holt  v.  Scholefield  (a),\ie\A  that  in  such  a  case 
a  venire  de  novo  ought  to  be  awarded,  in  order  that  the 
jury  might  assess  the  damages  on  the  good  breaches* 
But  misjoinder  is  an  objection  of  an  entirely  different 
nature.  A  demurrer  on  the  ground  of  misjoinder  must 
of  necessity  be  to  the  whole  declaration  (6),  and  not  to  the 
count  or  breach  alone  which  is  misjoined;  and  it  is  equally 
a  ground  for  arresting  the  judgment :  Corbett  ▼.  Packing- 
ion  (c).  The  Court  has  even  refused  to  allow  a  plaintiff  to 
cure  the  defect  by  entering  a  nolle  prosequi  on  the  count 
misjoined.  In  Witham  v.  Lewis  (c/),  the  nature  of  a  venire 
facias  de  novo  is  fully  explained,  and  it  is  laid  down  by 
WilleSf  C.  J.,  that  it  can  only  be  granted  in  one  or  other 
of  these  two  cases ;  first,  if  it  appear  on  the  face  of  the 
verdict  that  it  is  so  imperfect  that  no  judgment  can  be 
given  upon  it ;  secondly,  where  it  appears  upon  the  face 
of  the  record  that  the  jury  ought  to  have  found  particular 
facts  differently  from  what  they  have*  Duncombe  v. 
Wingjfiel(i{e)is  an  authority  to  the  same  eflect. 

Plati,  contra.— In  the  first  place,  this  application  is  not 
too  late.  [Parte,  B. — I  do  not  think  the  Court  have  any 
doubt  on  that  point;  no  formal  arrest  of  judgment  had 
been  entered,  and  the  motion  was  made  in  the  same  term 
in  which  the  former  rule  was  disposed  of.]  Secondly, 
the  authorities  fully  justify  the  application  in  the  present 
case.  In  Clement  \.  Lewis  (f)t  where  no  damages  had 
been  assessed  on  certain  of  the  issues,  the  court  of  error 
directed  an  award  of  a  venire  de  novo;  there  it  was  not 
disputed  that  all  the  c(;unts  in  the  declaration  were  good. 
[Parke^  B. — The  ground  of  that  decision  was,  that   the 

(fl)  6  T.  R.  691.  953. 

{b)  Kingdon  v.  Nottle,  1  M.  &  {d)  1  Wils.  55. 

Sel.  355.  (c)  Hob.  262. 

(c)  6  B.  &  C.  26.^;  9  D.  &  R.  (/)  3  Brod.  &  B.  29?. 
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jury  had  misconducted  themselves,  since  they  ought  to  ^*t^  nf  ^^m*, 
have  gone  on  and  assessed  the  damages.  That  is  clearly 
a  ground  fur  a  venire  de  novo.  The  question  is,  whether 
the  award  of  a  venire  de  novo  is  not  confined  to  cases 
either  of  irregularity  in  the  jury  process,  or  where  the 
jury  have  in  some  way  misconducted  themselves.]  The 
objection  to  the  verdict  here  b,  that  instead  of  finding 
general  damages,  the  jury  ought  to  have  found  separate 
damages  on  each  count,  and  the  plaintiff  might  then  have 
entered  a  remittitur  of  damages  on  the  counts  misjoined. 
If  there  had  been  one  good  and  one  bad  count,  a  venire 
de  novo  would  have  been  grantable,  in  case  the  jury  had 
omitted  to  sever  the  damages ;  Leach  v.  Thomas :  and  the 
plaintiff  ought  not  to  be  in  a  worse  condition  from  having 
joined,  although  erroneously,  two  good  counts,  than  from 
having  placed  on  the  record  a  good  and  bad  count  toge- 
ther. The  ground  on  which  the  venire  de  novo  issues  in 
that  case  is,  that  the  Court  are  incompetent  to  sever  the 
damages;  that  equally  applies  in  the  present  case.  Among 
the  instances  stated  by  Mr.  Tidd,  in  which  a  venire  facias 
de  novo  is  grantable  (a),  he  mentions  cases  "  where  the 
jury  give  general  damages  on  a  declaration  consisting  of 
several  counts,  and  it  afterwards  appears  that  one  or  more 
of  them  is  defeciive^^  \Parh€^  B. — You  must  contend 
that  it  is  the  duty  of  the  jury  in  all  cases  to  find  separate 
damages  on  each  count :  that  if  they  omit  to  do  so,  and  it 
afterwards  appears  that  there  is  a  misjoinder,  the  verdict 
is  defective,  and  must  be  taken  anew.  In  truth,  you  must 
assume  for  the  purpose  of  your  argument,  that  each  count 
contains  a  separate  cause  of  action,  and  that  the  jury  are 
bound  to  form  a  judgment  on  each.  The  point  is  how- 
ever new,  and  is  worth  consideration.] 

Cur.  adv.  vult. 

(«)  Tidd's  Pr.  922,  9ih  ed. 
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Exch.  of  Pieoi,      The  judgment  of  the  Court  was  subsequently  t!elivcred 
by 

Parke,  B.— In  this  case  a  rule  was  pronounced,  in  Hi- 
lary Term  last,  to  arrest  the  judgment,  on  the  ground  of 
misjoinder  of  counts,  two  being  against  the  defendant  in 
his  own  right,  and  one  against  him  as  executor.  During 
the  same  term,  a  rule  nisi  was  obtained  to  vary  the  former 
rule,  and  for  a  venire  de  novo  to  issue,  and  cause  was 
shewn  against  the  rule. 

One  objection  was,  that  the  applicant  came  too  late 
after  the  former  rule  pronounced ;  but  the  Court  disposed 
of  that  objection  on  the  argument. 

The  other  was,  that  a  venire  de  novo  could  not  be 
awarded  in  such  a  case.  It  had  been  decided  in  Leach 
V.  Thomas,  that  where  general  damages  are  assessed  on  a 
declaration  containing  one  breach  ill  assigned,  a  venire  de 
novo  ought  to  be  awarded ;  a  question  which,  before  that 
time,  has  been  considered  doubtful,  as  there  were  appa- 
rently conflicting  authorities  upon  it;  yet  it  is  remarkable 
that  such  a  doubt  should  exist,  as  this  case  had  been  pro- 
vided for  by  an  ancient  rule  of  the  King's  Bench,  Mi- 
chaelmas Term,  1654,  which  states  that,  **  where  a  verdict 
finds  entire  damnges,  where  damages  are  the  principal, 
and  part  not  actionable,  the  judgment  may  be  arrested ; 
yet,  by  a  lule  orC(>urt,  a  venire  facias  de  novo  may  issue, 
as  upon  an  ill  verdict,  and  upon  the  new  trial,  the  party 
may  sever  his  damages:"  and  a  similar  rule  exists,  of  the 
date  of  1654,  in  tlie  Common  Pleas,  which  was  acted  upon 
in  that  Court,  in  the  cases  of  Smith  v.  Howard  (a),  and 
Auger  V.  Wilkins  (6) :  and  see  Eddowes  v.  Hopkins  (c). 

But  it  is  admitted,  that  there  is  no  precedent  of  such  a 
proceeding,  when  there  is  misjoinder  of  counts,  and  the 
damages  have  not  been  severally  assessed  ;  and  judgment 

(a)  Barnes,  478.  (6)  Id.  4S0.  (c)  Dougl.  375. 
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has  been  arrested  absolutely  in  some  reported  cases.  It  Exeh.  of  PUa», 
was  done  in  Corbett  v.  Packington  (a) ;  and  judgment  was 
reversed  for  a  similar  objection  in  Herrenden  v.  Palmer  {b). 
No  question  appears  to  have  been  raised  in  either  case  as 
to  the  right  or  duty  of  the  Court  to  award  a  venire  de 
novo,  and  therefore  none  of  these  cases  are  decisive  au- 
thorities upon  this  question ;  but  the  absence  of  any  inti- 
mation in  the  cases  or  books  (and  we  have  not  been  able 
to  find  any)  as  to  the  power  to  grant  a  venire  de  novo  in 
such  a  case,  makes  us  pause  before  we  adopt  this  pro- 
ceeding. The  difference  between  this  case  and  that  pro- 
vided for  by  the  rule  of  Court,  and  sanctioned  by  the  de- 
cision in  Leach  v.  Thomas^  is  slight ;  still  there  is  a  differ- 
ence in  the  principle,  and  we  do  not  feel  ourselves,  in  the 
absence  of  all  authority,  warranted  in  disregarding  it. 

A  venire  de  novo  can  only  be  granted  on  what  appears 
to  the  Court  on  record ;  and  unless  the  record  warrant  it, 
it  will  be  error  to  grant  it ;  and  it  proceeds  (where  the 
jury  have  been  regularly  summoned  and  impannelled)  on  a 
suggestion  of  their  misbehaviour :  Lewis  d.  Earl  of  Derby 
V.  Wiiham  (c).  Where  there  is  an  imperfect  or  defective 
verdict,  on  which,  if  perfect,  the  Court  could  give  judg- 
ment, the  jury  have  misconducted  themselves ;  and  the 
case  of  a  general  assessment  of  damages  on  a  declaration, 
with  a  bad  count  or  breach,  may  fall  within  this  rule;  for 
it  may  be  presumed  that  the  jury  were  instructed  as  to 
the  law,  and  told  to  disregard  the  part  of  the  declaration 
which  was  not  actionable,  or  to  assess  the  damages  seve- 
rally ;  and  in  such  a  case  an  award  of  venire  de  novo  may 
be  made,  "  as  on  an  ill  verdict,"  to  use  the  language  of 
the  old  rule.  In  that  case,  the  verdict,  if  good,  and  con- 
fined  to  the  good  count  or  breach,  or  capable  of  being  ap- 
plied to  it,  would  at  onoe  authorize  and  require  a  verdict 


(a)  6  B.  &  Gr.  268.  (c)  2  Stra.  1186;  affirmed  in 

(6)  Hob.  88.  Dom.  Piroc.  1  Wils.  55. 
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Ejtch.  of  PUa9,  for  the  plaintiflT;  and  the  Court  ex  officio  woald  be  bound 
1838 

to  award  it^  overlooking  the  bad  count  or  breach.     But 

where  the  counts  are  both  good,  but  misjoined,  the  jury 

ought  to  assess  the  damages  on  all  the  counts.     Each  is 

actionable;  and,  but  for  the  misjoinder,  judgment  might 

be  given  on  each  ;  and  if  the  damages  had  been  assessed 

on  each  severally,  that  would  have  been  of  no  avail,  for 

the  Court  could  not  have  given  any  judgment  at  all  ex 

officio ;  and  further  acts  of  the  plaintiff,  in  releasing  the 

damages  on  one  or  the  other  counts,  would  be  necessary. 

If  indeed  it  were  a  matter  of  discretion  in  the  Court  to 

grant  or  refuse  such  a  writ,  it  would  admit  of  a  question, 

whether  it  would  not  be  reasonable  to  do  it,  in  order  to 

enable  the  plaintiff  to  make  an  election  which  he  had 

omitted  to  make  at  the  proper  period  before ;  and  in  that 

case,  it  would  be  fitting  also  to  consider  whether  he  ought 

not  to  pay  the  costs  of  such  a  proceeding.    But  it  is  clearly 

a  matter  of  duty  on  the  Court  to  grant  the  writ  or  to 

refuse  it ;  an  improper  refusal  is  a  ground  of  error,  and 

it  cannot  well  be  error  in  the  Court  to  refuse  a  writ,  the 

granting  of  which  would  not  necessarily  enable  the  Court 

to  give  a  judgment  one  way  or  the  other. 

For  these  reasons,  we  think  that  the  rule  must  be  dis-- 

charged. 

Rule  discharged. 


Ayrey  and  Another  9.  Fearnsides  and  Others. 

Held,  that  a  JLIeBT  on  an  instrument  (declared  on  as  a  promissory 
the  defendants  uotc)  whereby  the  defendants  jointly  and  separately  pro- 
the^plaintifisror  Duscd  to  pay  to  the  plaintiffs,  or  order,  the  sum  of  13/.  on 
Vnsi  'for'""  demand,  for  value  received,  with  interest  at  5/.  per  cent., 
value  received,    '« and  all  fines  according  to  rule.**    There  was  also  a 

with  interest  at 

5L  per  cent, 

and  ail  put  aeeortUng  to  ruUt,  coold  not  he  declared  on  as  a  promissory  note. 

The  jury  having  found  general  damages- on  a  dadsntion  containing  a  count  on  the  above  in- 
strument (as  a  promissory  note),  and  a  count  on  an  account  stated,  the  Court  awarded  a  venire 
de  novo.* 
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count  on  an  account  stated.     The  defendant  pleaded  to  Buck,  of  Pka$, 

1838 
the  first  count,  payment;  to  the  second^  nunquan  inde-  ^ 

bitatus;  and  at  the  trial,  before  the  under-sheriff  of  York-        Atbet 

shire,  the  plaintiff  had  a  general  verdict.  Psarwbidbsi 

W.  H*  Watson  having  obtained  a  rule  nisi  to  arrest 
the  judgment,  on  the  ground  that  the  instrument  declared 
on  could  not  be  considered  as  a  promissory  note  within  the 
statute,  but  only  as  an  agreement^  for  which  no  considera- 
tion was  shewn  in  the  declaration. 

Wighiman  shewed  cause. — The  words,  '*  and  all  fines 
according  to  rule,"  are  altogether  insensible,  and  may  be 
rejected  as  surplusage;  their  presence,  therefore,  does 
not  vitiate  the  instrument,  which,  in  all  other  respects,  is 
a  complete  promissory  note.  It  was  certainly  held  in  Smith 
V.  Nightingale  (a),  (which  appears  to  be  the  nearest  case 
to  the  present),  that  an  instrument  whereby  the  party 
promised  to  pay  a  sum  certain,  '*  and  also  all  other  sums 
that  might  be  due,**  was  not  a  promissory  note  within  the 
statute.  But  there,  the  last  words,  although  not  capable  of 
any  definite  construction,  were  not  so  insensible  as  that 
they  could  be  rejected  as  surplusage,  since  they  shewed 
that  some  more  money  was  due,  only  they  did  not  specify 
the  amount  with  sufficient  precision.  But  here,  the  words 
do  not  import  any  promise  to  pay  money ;  and  there  is 
nothing  to  shew  what  they  have  reference  to,  or  what  is 
the  nature  of  the  fines  spoken  of.  Besides,  the  instru- 
ment must  be  either  a  promissory  note  or  an  agreement 
at  common  law ;  and  it  clearly  is  not  the  latter :  for  the 
words  in  question  have  no  intelligible  meaning  in  them- 
selves, neither  could  evidence  be  admitted  to  explain  them 
aliunde,  if  they  were  declared  on  as  a  contract. 

Watson^  in  support  of  the  rule. — It  does  not  follow 
that,  because  the  precise  amount  or  even  nature  of  the 

(a)  2  Stark,  N.  P.  C.  376. 
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Creft.  of  PUmh  fines  referred  to  is  not  specified,  the  words  can  be  re- 
^  jected  as  surplusage.  If  any  construction  can  by  possi- 
Atrbt  bility  be  put  upon  them  which  can  make  them  sensible, 
Fbaen'iideb.  they  cannot  be  rejected ;  and  it  is  plain  that  they  may 
refer  to  money  due  for  pecuniary  forfeitures,  as,  for  in- 
stance,  for  violation  of  the  rules  of  a  benefit  society,  of 
which  the  parties  were  members.  Smih  ▼.  Nightingale 
is  directly  in  point.  There  Lord  EUenboroygh  says, 
**  The  instrument  is  too  indefinite  to  be  considered  as  a 
promissory  note,  for  it  contains  a  promise  to  pay  interest 
for  a  sum  not  specified,  and  no  otherwise  ascertained  than 
by  reference  to  the  defendant's  books;  and,  since  the  whole 
constitutes  one  entire  promise,  it  cannot  be  divided  into 
parts.*'  So  here,  the  instrument  contains  a  promise  to 
pay  some  amount  not  specified,  and  not  to  be  ascertained 
but  by  extrinsic  evidence. 

Parke,  B. — This  instrument  being  declared  on  as  a 
promissory  note,  the  question  is,  whether  the  words,  ''  and 
all  fines  according  to  rule,"  can  be  rejected  as  being  alto- 
gether insensible,  and  therefore  mere  surplusage :  and  I 
think  they  cannot.  It  is  quite  possible  that  they  have  a 
meaning,  and  may  import  that  certain  pecuniary  fines  or 
forfeitures  are  to  be  paid  by  the  defendants;  and  if  so, 
this  is  certainly  no  promissory  note  within  the  statute,  but 
is  a  specific  agreement  to  do  certain  things,  the  considera- 
tion for  doing  which  not  being  stated,  the  declaration  is 
clearly  bad.  The  judgment  will  not,  however,  be  arrested 
altogether,  but  on  the  authority  of  Leach  v.  Thomas  (a), 
which  was  confirmed  this  morning  by  the  whole  Court  in 
the  case  of  Comer  v.  Shew  (6),  a  venire  de  novo  must  be 
awarded. 

Rule  accordingly. 

(fl)  2  M.  &  W.  427.  (6)  Ante,  p.  163. 
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Doe  d.  Davies  v.  Morgan. 

Ju^.  r.  WILLIAMS  shewed  cause  against  a  rule  which  where  a  cause 
had  been  obtained  by  7i.  F.  Richards^  for  a  review  of  the  YieLle  fru!,  and 
taxation  in  this  cause.    It  appeared  that  after  the  witnesses  f"  arWtraiion 

*  *^  bond  entered 

had  been  subpoenaed,  but  before  the  cause  was  entered  into,  but  which 

-  .  -       -  I*  1  1  .  1       could  not  be 

for  trialy  the  cause  was  referred  at  the  assize  town,  by  made  a  rule  of 
agreement  of  the  parties,  and  an  arbitration  bond  entered  ^""re'nce"^  ^*^* 
into,  (but  without  any  clause  enabling  the  parties  to  have  pi'oving  abor- 

\  tr^  11.  .  tive,  the  cauie 

It  made  a  rule  of  Court:)  and  the  witnesses  were  then  was  afterwardi 
countermanded.     The  reference  ultimately  went  off,  and  that  the  sue-' 
the  cause  was  tried  at  the  subsequent  assizes,  when  the  <*»«f"*  P"^ 

^  '  was  not  entitled 

plaintiff  had  a  verdict.  The  Master  allowed  him  the  costs  ^  the  cosu  of 
of  the  abortive  reference,  and  of  the  subpoenas  to  the  reference  as 

witnesses.  costs  in  the 


Parke,  B.,  after  referring  to  the  Masters,  said,  that 
the  costs  of  the  reference  could  not  be  costs  in  the  cause, 
inasmuch  as  it  was  only  by  agreement,  which  could  not 
be  made  a  rule  of  Court :  it  must  be  treated  to  all  intents 
and  purposes  as  an  ordinary  arbitration  by  bond,  and  the 
parties  be  left  to  their  remedy  on  the  bond,  if  they  had 
any.  As  to  the  subpoenas,  the  Master  certified  that  the 
plaintiff  was  entitled  to  the  costs  of  them. 

Rule  absolute. 


Attobney-Genbral  v.  Bouwbns  and  Others. 

X  HIS  was  an  information  against  the  defendants  for  non*  Probate  duty 
payment  of  probate  duties,  tried  before  Lord  Abinger^  iespec*  of  bonds 

of  foreign 
goFernroents,  of  which  a  testator,  dying  in  this  country,  was  the  holder  at  the  time  of  his  death, 
and  which  have  come  to  the  hands  of  his  executor  in  this  country;  such  bonds  being  maiketable 
securities  within  this  kingdom,  saleable  and  transferable  by  delivery  only,  and  it  not  being  neces- 
sary to  do  any  act  out  of  this  kingdom  in  order  to  render  the  transfer  of  them  valid. 

VOL.  IV.  O  M.  W. 
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Ejcch.  of  PUoi,  C.  B.|  at  the  Sittings  after  last  Hilary  Term,  when  a  spe- 
'^^'        cial  verdict  was  taken  by  consent,  which  stated  in  sub- 
stance as  follows : — 

Mary  Pelham,  in  the  information  mentioned,  on  the 
26th  day  of  March,  1836,  made  her  last  will  and  testament 
in  writing,  and  duly  executed,  and  thereby  devised  and 
bequeathed  all  her  estate  and  effects,  goods  and  chattels, 
and  all  her  property  of  every  nature  and  kind  whatsoever, 
to  certain  persons  in  the  said  will  mentioned:  and  also 
thereby  nominated  and  appointed  the  defendants  execu- 
tors and  executrix  thereof.  The  said  Mary  Pelham  died 
on  the  SOth  day  of  March,  1837,  without  revoking  or  al- 
tering her  said  will,  and  the  defendants,  on  the  27th  of 
April,  1837,  proved  the  will  in  the  Prerogative  Court  of 
Canterbury,  and  took  upon  themselves  the  burden  of  the 
execution  thereof* 

The  said  Mary  Pelham  was  at  the  time  of  her  death,  and 
for  three  years  next  preceding,  resident  in  Connaught  Place, 
in  the  parish  of  Paddington,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  said  Prerogative  Court, 
and  at  the  time  of  her  death  was  possessed  of  personal  es- 
tate and  effects  to  the  amount  of  38,509/.  8*.  Id.  A  large 
part  of  the  said  personal  estate,  amounting  to  the  sum  of 
7,877/.  18*.  7«/.,  was  as  follows :  that  is  to  say,  880/.  2s.  9rf., 
parcel  of  that  sum,  consisted  of  six  written  instruments 
called  Russian  Bonds,  and  of  other  written  instruments 
thereto  attached,  and  called  dividend  warrants,  whereof 
at  the  time  of  her  death  she  was  the  holder.  The  follow- 
ing is  a  copy  of  one  of  the  said  Russian  Bonds  :— 

"  Five  per  Cent.  Annuity. 
"  No.  70,818.  Anno  1822.  No.  16,616. 

<<  Certificate  of  a  perpetual  annuity  in  the  Great  Book 
of  the  Public  Debt  of  the  Imperial  Commission  of  the 
Sinking  Fund,  representing  a  capital  of  6,720  silver  rou- 
bles, equal  to  pounds  sterling  1,036. 

"  Entered  the  1st  March,  1822." 
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*'  Book  I.  Folio  376,  2d  Series. 

**  The  bearer  of  this  certificate  is  entitled  to  an  annuity 
of  3S6  silver  roubles,  payable  half-yearlyi  at  his  optionj  in 
St.  Petersburg  or  London,  namely,  168  silver  roubles  on 
the  Ist  day  of  March,  and  168  silver  roubles  on  the  1st 
day  of  September ;  if  in  St*  Petersburg,  in  silver  roubles 
of  the  weight  and  standard  now  current;  if  in  London,  at 
the  rate  of  8s.  Id  sterling  per  silver  rouble,  in  both  in- 
stances on  presentation  of  the  dividend  warrant  then  due. 
The  bearer  of  this  certificate,  on  application  to  the  C!om- 
missioners  of  the  Sinking  Fund,  may  cause  it  to  be  con- 
verted into  an  inscription  in  the  Great  Book  in  his  own 
name,  or  that  of  any  other  person  or  persons  whom  he 
shall  designate ;  in  which  case  the  dividends  will  be  pay- 
able in  St.  Petersburg  only,  at  the  periods  above  men- 
tioned ;  and  the  transfeir  or  cession  of  such  inscription 
must  be  made  according  to  the  existing  regulations. 
Twenty-four  dividend  warrants  are  hereunto  attached :  if, 
when  the  last  becomes  payable,  the  capital  has  not  been 
redeemed,  or  inscribed  in  the  Great  Book,  twenty-four 
similar  warrants  will  be  issued,  and  so  forwards,  and  in 
such  manner  as  to  secure  to  the  holder  of  this  certificate 
the  due  payment  of  the  annuity  in  St  Petersburg  or 
London. 

**  N.  B. — A  special  fund  of  one  per  cent  on  the  amount 
of  this  loan  is  appropriated  for  its  redemption." 


Letter  C.  &e*.  of  pum, 
1838. 
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*'  Extract  from  the  Regulations  of  the  Commission, 
Chap.  S. 

''  Sec.  22d — The  payment  of  the  perpetual  annuity,  as 
well  as  the  payment  of  the  outstanding  debts,  will  be  ef- 
fected in  time  of  peace  as  well  as  in  time  of  war,  without 
distinction,  whether  the  creditor  belongs  to  a  friendly  or  a 
hostile  nation. 

''  Sec.  SS. — If  a  foreigner,  proprietor  of  the  inscription, 
dies  intestate,  the  inscription  shall  pass  to  his  heirs,  in 

o2 


174 


CASES  IN  THE  EXCHEQUER, 


Attornet- 
General 

0. 

B0UWEN8. 


Exch,  0/  Pieatt  the  order  of  the  succession  established  by  the  laws  of  the 
1838 

country  of  which  he  was  a  subject. 

"  Sec.  24. — ^The  capital  placed  in  the  perpetual  debt» 
being  considered  as  an  inviolable  property,  shall  be  exempt 
from  sequestration^  both  for  claims  of  the  Crown  and  those 
of  individuals,  unless  these  capitals  in  whole  or  in  part 
have  been  given  in  security  for  contracts  of  provisions,  or 
by  any  other  articles  of  agreement,  whether  with  the 
Crown  or  with  private  individuals,  or  for  the  purpose  of 
bailing  any  claim,  in  which  case  they  are  subject  to  the 
general  laws  concerning  mortgages  and  bails.  These 
capitals  are  likewise  exempted  in  all  cases  from  every 
tax. 

**  Sec.  25. — No  person  can  be  restrained  to  take  back  the 
whole  or  part  of  the  capital  placed  in  the  perpetual  debt. 
But  to  facilitate  to  the  proprietors  of  inscriptions  the 
means  of  converting  them,  when  they  desire  it,  into  ready 
money,  the  Commission  will  employ  annually,  for  the  pur- 
pose of  repurchasing  them  at  the  current  price,  a  capital 
of  the  Sinking  Fund,  which  shall  be  assigned  beyond  the 
fund  necessary  for  the  payment  of  the  perpetual  interest.'* 

£947  ITs.  6dL,  other  parcel  of  the  said  sum  of 
7,377/.  ISs.  7dL,  consisted  of  thirteen  bonds  or  writings 
obligatory,  called  Danish  Bonds,  respectively  signed  with 
the  sign  manual  of  the  King  of  Denmark,  and  sealed  with 
the  great  seal  of  the  kingdom  of  Denmark,  whereof  the 
said  Mary  Pelham  was  holder  at  the  time  of  her  death  ; 
and  one  of  which  is  as  follows : — 

**  We,  Frederick  the  Sixth,  by  the  Grace  of  .God|  King 
of  Denmark,  &c.  &c. 

**  We  do  declare  and  make  known  by  this  our  general 
bond,  for  us  and  our  heirs  and  successors  to  the  Crown,  to 
all  whom  it  may  concern,  that  having  resolved,  in  order  to 
enable  our  treasury  to  pay  off  more  ancient  Iqans  at  a 
higher  rate  of  interest,  to  raise  a  loan  bearing  interest  at 
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S  per  cent,  per  annum,  and  such  loan  having  been  accord- 
ingly contracted  for  in  our  name  and  for  our  account  with 
the  bankers,  Thomas  Wilson  &  Co.,  of  London,  through 
our  Privy  Counsellor  of  Legation,  Frederick  Adeler 
Ployen,  Knight  of  the  Danebrog,  which  has  been  sanc- 
tioned by  us,  and  the  said  bankers  having  now  placed  at 
the  disposal  of  our  treasury  the  amount  to  be  paid  by  them 
according  to  the  Srd  and  4th  articles  of  the  contracts  en- 
tered into;  we  now  give  the  present  general  bond  for  us, 
and  our  heirs  and  successors,  and  we  do  hereby  authorize 
and  direct  our  directors  of  these  public  debts  and  sinking 
fund  to  grant  for  the  amount  of  this  general  bond  the 
following  special  bonds  payable  to  bearers,  which  bonds 
are  to  be  countersigned  by  Messrs.  Thomas  Wilson  &  Co., 
viz. : — 


Bcdk.  0/  Pleat, 
1838. 


A.  No.  1.  to  25,000 

25,000  Bonds  of  £100  eacb 

£2,500,000 

B.    . .   1.  . .    2,000 

2,000         ..         260   .. 

500,000 

C.   . .   1.  . .    1,000 

1,000                    500   .. 

500,000 

D.  .  .  1.  . .    2,000 

2,000        ..      J,000    .. 

2,000,000 

£5,500,000 

And  the  said  special  bonds  are  to  be  provided  with  sixty 
half-yearly  dividend  warrants,  and  at  the  expiration  of 
thirty  years  with  sixty  more,  so  as  to  secure  the  dividends 
for  sixty  years  from  the  31  st  day  of  March  last  on  each 
special  bond  respectively.  Although  this  our  general 
bond  is  made  for  5,500,000/.  sterling,  and  the  securities  we 
have  pledged  for  the  redemption  of  the  capital  and  pay- 
ment of  the  interest  are  more  than  adequate  for  that  pur- 
pose, we  hereby  declare  that  the  purchase  of  only  a  sum 
of  8,500,000/.  has  been  contracted  for  with  the  bankers, 
ThomasWilson&Co.,  the  remaining  S,000,000/.  being  held 
by  us  to  be  sold  whenever  we,  our  heirs  and  successors^ 
may  deem  expedient. 

"And  we  engage  for  ourselves,  and  for  our  heirs  and  suc- 
cessors, that  the  interest  on  the  said  special  bonds  shall 
be  paid  in  London  by  our  agents,  Thomas  Wilson  &  Co., 
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«»«*•  ^'*««*i  at  the  rate  of  three  per  cent,  per  annum,  from  the  Slst  day 
of  March  of  the  present  year,  in  half-yearly  payments,  to 
commence  on  the  SOth  of  September  of  the  present  year, 
and  to  continue  every  Slst  of  March  and  SOth  of  Septem- 
ber of  each  succeeding  year,  on  presentation  of  the  divi- 
dend warrants  when  due,  and  free  from  all  expense  to  the 
holders  of  the  same.  The  amount  of  the  dividend  war- 
rants, which  may  remain  unclaimed  beyond  the  term  of 
six  months  from  the  dates  at  which  they  shi|ll  respecr 
tively  have  become  due,  shall  after  that  period  be  left  in 
the  hands  of  the  banking-house  to  whom  such  payments 
shall  have  been  committed  for  the  account  and  risk  of  the 
bond-holders,  without  further  liability  on  our  part. 

**  We  further  engage  for  ourselves,  and  our  heirs  and 
successors,  that  the  said  special  bonds  shall  be  repaid  or 
extinguished  by  purchases,  within  the  period  of  sixty  years 
from  the  Slst  of  March  last.  For  this  purpose,  we  engage 
that  a  sinking  fund  shall  be  created,  of  at  least  one 
half  per  cent  on  the  amount  of  the  whole  of  the  said  spe- 
cial bondsi  the  which,  with  the  accumulating  interest  on 
the  bonds  redeemed,  shall  be  annually  applied,  as  hereto- 
fore provided,  to  the  redemption  of  the  loan,  to  begin 
from  and  after  the  Slst  of  March  last. 

''We  reserve  to  ourselves,  and  to  our  heirs  and  succes- 
sors, the  right  of  purchasing  special  bonds  to  any  greater 
extent  than  above  mentioned,  and  also  to  pay  off  the  whole 
or  any  part  of  the  loan  at  100/.  per  cent.,  on  giving  six 
months' notice  thereof  in  the  London  Gazette. 

"  And,  inasmuch  as  the  under-mentioned  securities  were 
pledged  by  general  bond,  of  the  10th  day  of  November, 
1821,  for  the  redemption  of  a  five  per  cent,  loan,  contracted 
with  the  bankers,  A.  F.  Haldimand  and  Sons,  for  three 
million  pounds  sterling,  of  which  loan  there  remain  in  cir- 
culation bonds  for  1,330,000/.,  the  which  we  have  directed 
to  be  paid  off  out  of  the  proceeds  of  the  present  three 
per  cent,  loan,  (public  notice  to  that  effect  having  been 
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given  by  our  envoy  extraordinary  in  London^  by  which  ^^  rf  Tk^, 

payment  these  securities  will  be  released,  and  entirely  at  ^ 

our  disposal.    Now  we  hereby  declare,  that  such  part  of     Attornet- 

the  said  sechrities  as  are  already  released,  and  the  whole, 

when  released  by  the  payment  above  mentioned,  are  and 

shall  be  pledged  as  a  security  for  the  redemption  of  the 

said  special  bonds,  and  payment  of  the  interest  that  may 

be  due  thereon,  to  the  creditors  at  large,  in  our  name,  and 

for  our  heirs  and  successors  to  the  Crown,  specifically 

and  exclusively,  viz : — 

''  L  The  whole  of  the  revenues  arising  from  our  tolls  of 
the  Sound  or  Sound  duesj  and  all  other  profits  and  emolu- 
ments, arising  from  that  source  of  revenue. 

*'  2.  The  mortgages  and  other  securities  on  the  West 
India  plantations,  for  money  advanced  by  us  to  the  planters 
and  proprietors  of  estates. 

''  S.  The  net  revenue  of  our  West  India  Islands  of  St. 
Thomas,  St.  Croix^  and  St.  Johns  :  the  produce  of  which 
three  heads  of  revenue  has  for  six  years,  upon  an  average^ 
exceeded  the  sum  of  S50,000/L  sterling,  annually.  The 
specification  of  these  revenues  is  to  be  annexed  to  the 
contract  ratified  by  us,  and  we  have  ordered  to  be  deli- 
vered over  as  a  security  or  mortgage,  documents  duly  exe- 
cuted of  the  revenues  above  mentioned,  which  are  to  be 
deposited  for  safe  custody  in  the  Bank  of  England,  toge- 
ther with  this  our  general  bond,  under  the  seals  of  our 
envoy  extraordinary  and  minister  plenipotentiary  for 
the  time  being,  of  the  bankers^  Thomas  Wilson  &  Co.,  and 
of  a  notary  public :  and  we  further  pledge  by  these  pre- 
sents, all  other  revenues  of  our  states,  save  those  already 
specifically  assigned  for  other  purposes. 

^'  In  the  redemption  of  the  loan,  the  following  plan  is  to 
be  adopted : — The  special  bonds  to  be  purchased  in  Lon- 
don, are,  on  each  S  1st  of  March  and  80th  of  September, 
or  as  near  thereto  as  practicable,  to  be  marked  as  belonging 
to  the  sinking  fund,  and  to  be  deposited  in  the  Bank  of 
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Bich.  of  Pbait  England|  in  the  presence  of  our  ambassador  or  envoj 
for  the  time  being  in  London^  of  our  agents,  Thomas 
Wilson  &  Co.,  and  a  notary  public,  until  the  whole  loan 
is  repaid  :  on  the  expiration  of  each  period  of  t^-purchase, 
the  numbers  and  amounts  of  the  special  bonds  so  deposited 
are  to  be  published  in  the  London  Gassette. 

*'  We  reserve  to  ourselves,  and  to  our  heirs  and  succes- 
sors, the  right,  when  part  of  the  special  bonds  are  paid  off, 
to  reclaim  a  proportionate  part  of  the  securities  for  the 
same ;  the  revenue  arising  from  our  West  India  Islands  to 
be  first  restored,  and  then  the  mortgages  on  the  West 
India  estates. 

**  We  hereby  declare  ourselves,  and  our  heirs  and  suc- 
cessors, debtors  to  all  those  who  shall  be  holders  of  the 
said  special  bonds  respectively,  for  the  amount  expressed 
in  each  special  bond.  And  we  acknowledge  ourselves,  and 
our  heirs  and  successors,  bound  to  every  person  who  shall, 
for  the  time  being,  be  a  holder  of  one  or  more  of  those 
special  bonds,  for  the  punctual  payment  of  the  principal 
and  interest  of  each,  according  to  the  tenor  thereof. 

**  We  further  hereby  bind  ourselves,  and  our  heirs  and 
successors,  to  the  performance  of  all  the  foregoing  engage- 
ments in  the  most  solemn  manner,  and  do  declare  that  no 
judicial  plea  whatever,  privilege  in  suits,  or  any  pretence, 
shall  avail  us,  or  our  heirs  and  successors,  in  pleading  and 
counterpleading,  all  which  we  formally  and  deliberately 
renounce,  as  well  as  any  plea,  by  whatever  title  it  may 
be  called,  and  which  is  contrary  to  the  tenor  of  this  our 
general  bond. 

"  In  faith  of  which  we  have  signed  the  present  general 
bond  with  our  sign  manual,  and  have  caused  our  great  seal 
to  be  fixed  to  the  same* 

''  And  it  is  further  to  be  countersigned  by  our  Direc- 
tors of  the  Public  Debts  and  the  Sinking  Fund. 

"  Done  in  the  capital  of  Copenhagen  this  eighth  day 
of  June,  one  thousand  eight  hundred  and  twenty-five. 

"  WiLBRECHT." 
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<*  This  is  to  certify  that  the  bearer  hereof  is  entitled  to  Bteh.  of  pum, 

1838. 
one  hundred  pounds  sterling,  part  of  the  loan  secured  by 

the  above  general  bond  of  His  Majesty  the  King  of  Den- 
mark, and  the  interest  thereon^  value  having  been  duly 
paid  to  the  Denmark  Government  for  the  same. 

"  His  Royal  Majesty's  undersigned  Directors  of  the 
Public  Debts  and  the  Sinking  Fund,  declare  this  to  be  a 
special  bond,  granted  in  conformity  to  the  engagements 
of  His  Majesty  contained  in  His  Majesty's  general  bond, 
of  which  the  above  is  a  copy. 

*'  Copenhagen,  in  the  direction  of  the  Public  Debts  and 
the  Sinking  Fund,  the  8th  of  June,  1825." 

And  5556/.  \3s,  id,  residue  of  the  said  sum  of 
7377/.  I3s.  7c/.,  consisted  of  114  written  instruments,  called 
Dutch  Bonds,  and  of  certain  other  written  instruments 
accompanying  the  same,  called  coupons,  whereof  the  said 
Mary  Pelham  was  the  holder  at  the  time  of  her  death. 
The  said  Dutch  Bonds  are  in  the  Dutch  language,  and 
the  following  is  a  literal  translation  of  one  of  them: — 

"  Debt  yielding  Interest. 
"  Certificate. 
"No.  22,194. 

"  The  holder  of  this  is  entitled  to  a  capital 
of  thousand  guilders,  yielding  an  interest  of  2^ 

per  cent,  in  the  year,  to  commence  from  this  day,  and 
for  which,  as  appears  by  the  subjoined  registration,  a  like 
sum'has  been  entered  in  the  ledger  of  the  national  debt, 
yielding  interest,  in  the  name  of  the  oflSce  of  Administra- 
tion, under  the  direction  of 

^'Brondgeest  and  Son, 

"  Christaan  Brunting, 
"  Jacobus  Chemet,  and 

"A.&C.V0RTMAN, 

established  at  Amsterdam  and  at  Utrecht;  which  capital 
may  at  all  times  be  disposed  of  according  to  section  E., 
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Exeh.  rf  Pleat,  art.  15,  of  the  common  notice^  dated  the  SSnd  of  August, 
1814,  on  returning  this  certificate  with  the  coupons  which 
have  not  yet  become  due. 

"  Amsterdam  and  Utrecht,  the 
"1st  of  January,  1815. 

(Signed),    "  Bronooeest  and  Son, 
''Capital,  £1000.  "  Chemet,  Webtjen,  and 

"  FoL  61.  "  A.  &  C.  VORTMAN. 

"  Shewn  and  registered  by  the  direction  of  the  Ledger 
of  the  National  Debt,  Amsterdam,  the  30th  of  January, 
1884. 


'*  Coupons  delivered 
up  to  January,  1833, 
with  vouchers  for 
further  delivery.** 


(Signed), 

*'V.D.Wal,  Verifier." 


The  said  Russian,  Danish,  and  Dutch  bonds  respec- 
tively were  and  are,  and  always  have  been,  marketable 
securities  within  this  kingdom,  and  always  have  been  sold 
and  transferred  within  this  kingdom  by  delivery  only,  and 
the  bearers  thereof  have  always  been  deemed  and  reputed 
to  be,  and  have  always  been  dealt  with  as  being,  legally 
entitled  to  the  principal  monies  secured  by  the  said  bonds 
respectively,  and  to  the  interest  or  dividends  from  time  to 
time  arising  or  accruing  in  respect  of  the  same.  It  never 
has  been  nor  is  necessary  to  do  or  perform  any  act  what- 
soever out  of  the  kingdom  of  England,  in  order  to  render 
a  transfer  of  any  of  said  bonds  valid ;  and  the  bearers  of 
the  said  bonds  respectively  have  always  been  treated  and 
dealt  with  by  the  agents  of  the  empire  of  Russia,  and  of 
the  kingdoms  of  Holland  and  Denmark,  as  the  persons 
duly  entitled  to  the  principal  monies  secured  by  the  said 
bonds  respectively,  and  the  interest  or  dividends  thereof; 
and  such  agents  have  always  paid  all  monies  due  and 
payable  for  and  in  respect  of  the  said  bonds  respectively. 
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accordinff  to  the  tenor  and  effect  thereof,  to  the  bearers  Exeh.  of  PUat, 
of  the  same. 

In  regard  to  the  Danish  and  Russian  bonds^  there  has 
always  been,  in  the  kingdom  of  Englandi  a  lawfully  au- 
thorized agent  of  the  empire  of  Russia  and  of  the  king- 
dom of  Denmark  respectively,  for  the  purpose  of  paying 
the  interest  or  dividends  from  time  to  time  arising  or 
accruing  in  respect  of  the  same  bonds  respectively  to  the 
bearers  thereof;  but  as  to  the  Dutch  bonds,  there  is  not, 
nor  ever  has  been  in  this  kingdom,  a  lawfully  authorized 
agent  of  the  kingdom  of  Holland,  for  the  purpose  of  pay- 
ing the  dividends  or  interest  accruing  in  respect  of  the 
same,  but  such  dividends  or  interest  are  payable  solely  at 
Amsterdam. 

No  part  of  the  principal  money  secured  by  the  said 
bonds  has  yet  been  paid  upon  any  of  them  to  the  holders 
or  holder  thereof;  but  all  the  dividends  or  interest  have 
been,  and  still  continue  to  be,  regularly  paid  to  the  holders 
or  holder  thereof  in  due  manner. 

The  said  Mary  Pelham,  at  the  time  of  her  death,  being 
so  possessed  of  the  said  Russian,  Danish,  and  Dutch 
bonds  as  aforesaid,  the  said  bonds,  and  each  and  every  of 
them,  at  the  time  of  her  death,  were  at  her  said  residence 
and  within  the  jurisdiction  aforesaid,  and  immediately 
after  her  death  came  into  the  custody  and  possession  of 
the  defendants  as  part  of  her  personal  estate  and  effects ; 
and  the  defendants,  as  such  executors  and  executrix  as 
aforesaid,  afterwards,  and  without  doing  or  causing  to  be 
done  any  act  out  of  the  kingdom  of  England^  or  out  of 
the  jurisdiction  of  the  said  Prerogative  Court,  sold  and 
delivered  the  said  bonds,  and  each  and  every  of  them,  to 
certain  persons  to  the  jurors  unknown,  and  received 
as  the  price  of  and  for  the  said  bonds  the  sum  of 
7,737/.  13*.  7rf. 

[The  special  verdict  then  proceeded  to  state  that  the 
estate  of  the  testatrix,  in  respect  of  which  probate  was  to 
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Esch.  of  PUm,  be  granted^  was  sworn  by  the  defendants  to  be  under 
35,000/.,  and  that  they  paid  the  probate  duty  in  respect 
of  that  sum ;  but  that  the  said  sum  of  7,737;.  13s.  Id.,  so 
vested  in  the  said  bonds,  was  not  included  in  the  said  sum 
of  35,000/.,  and  that  the  probate  duty  thereon  amounted 
to  75/.,  which  had  been  demanded  from  the  defendants, 
but  remained  unpaid.] 

The  points  marked  for  argument  were  as  follows: — 

On  the  part  of  the  Attorney-General : 

The  Attorney-General  claims  the  payment  of  duty 
under  the  55  Geo.  3,  c.  184,  sched.  part  3,  title  "  Probate,*' 
and  intends  to  argue  that  the  facts  disclosed  in  the  special 
verdict  shew,  that  the  said  Russian,  Danish,  and  Dutch 
bonds  therein  mentioned  were  respectively  liable  to  pro- 
bate duty  in  the  hands  of  the  defendants,  the  executors 
and  executrix  of  Mary  Pelham,  because  at  the  time  of  her 
decease  they  formed  part  of  her  personal  estate  within 
the  jurisdiction  of  the  Prerogative  Court  of  Canterbury, 
by  which  court  probate  of  the  will  of  the  said  Mary  Pel- 
ham  was  granted. 

On  the  part  of  the  defendants  : 

The  defendants  will  contend  that  probate  duty  is  not 
payable  in  respect  of  any  of  the  securities  mentioned  in 
the  special  verdict. 

That  such  securities,  being  evidence  only  of  debts  due 
to  the  testator's  estate  from  debtors  out  of  the  jurisdiction 
of  the  spiritual  court,  are  not  any  estate  or  effects  within 
the  meaning  of  the  statute  55  Geo.  3,  c.  184,  or  any  other 
act  or  provisions  relating  to  the  payment  of  probate  duty. 

That  such  securities  must,  in  reference  to  such  duty,  be 
taken  as  and  deemed  to  be  property  in  a  foreign  country, 
and  only  legally  available  there. 

The  case  was  argued  early  in  this  term,  by 


The  Solicitor^Generalf  for  the  Crown. — The  only  real 
question  in  this  case  is,  whether  it  falls  within  the  author- 
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ity  of  the  cases  of  Attomey-General  ▼•  Dimond{a)  and  Exeh,  of  pieoi, 
Attomey-Oeneral  v.  Hope  (6),  the  latter  of  which  was 
determined  in  the  House  of  Lords,  and  must^  of  course,  be 
deemed  a  binding  authority. '  In  the  Altomey-General  v. 
Dimond,  it  was  held  that  probate  duty  was  not  payable 
in  respect  of  French  rentes,  belonging  to  a  testator  dying 
in  this  country,  although  the  property  was  brought  into 
and  administered  in  this  country  by  the  executor.  In  the 
Attorney-General  v.  Hope,  the  same  was  held  with  re- 
spect to  monies  standing  in  the  testator's  name  in  the 
public  funds  or  stock  of  the  United  States  of  Ahierica. 
With  respect  to  the  latter  case  it  may  be  observed,  that 
it  was  decided  in  some  degree  with  reference  to  certain 
information  communicated  to  the  Lord  Chancellor,  as  to 
the  existing  practice  of  the  Ecclesiastical  Courts  in  re- 
spect to  the  grant  of  probate,  which  information  appears 
from  the  case  of  Spratt  v.  Harris  {c),  subsequently  re- 
ported, to  have  been  erroneous.  It  must  now,  however, 
be  admitted,  that  no  probate  duty  would  be  payable  un- 
der the  circumstances  stated  in  the  ^^torney-General  v. 
Dimondf  and  the  Attorney^General  v.  Hope.  But  the 
present  case  is  clearly  distinguishable  from  those.  Here 
it  appears  on  the  face  of  the  special  verdict,  that  all  these 
bonds  are  marketable  securities  within  this  kingdom,  and 
saleable  and  transferable  by  delivery  only,  and  that  it  is 
not  necessary  for  the  holder  to  do  any  act  out  of  the  king- 
dom, in  order  to  render  the  transfer  valid ;  that  the  prin- 
cipal and  interest  are  payable  by  the  respective  foreign 
governments  by  which  they  were  granted,  to  the  bearers ; 
and  further,  that  the  defendants  have  actually  sold  them 
in  the  market.  The  grounds  of  decision  in  the  former 
cases  were,  that  the  duty  was  payable  in  respect  of  the 
property  in  respect  of  which  probate  was  granted,  and 


(a)  1  G.  &  J.  356. 


iff)  1  G.  M.  &  R.  530;  8  Bligh,  44. 
(c)  4  Uagg.  405. 
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AwA.  ^  Pkat,  that  the  probate  could  only  be  granted  in  respect  to  pro- 
perty which  was  within  the  jurisdiction  of  the  Court  of 
probate;  and  therefore  the  French  rentes,  which  were 
receivable  and  transferable  only  in  France,  and  the  United 
States'  Stock,  which  was  receivable  and  tranferable  only 
in  America,  were  not  property  in  respect  of  which  the  pro- 
bate was  granted.  But  these  bonds  were  property  in 
respect  of  which  the  probate  was  granted.  Suppose  an 
action  bad  been  brought  against  the  executors,  to  which 
they  had  pleaded  plene  administraverunt,  and  had  given 
proof  of  administration  of  all  the  assets  except  these  bonds, 
and  it  were  proved  that  they  had  sold  them  after  the 
testatrix's  death,  and  possessed  themselves  of  the  money 
obtained  for  them — could  it  be  said  that  they  had  proved 
their  plea  ?  [Lord  Abinger,  C.  B. — Would  not  that  equally 
apply  to  the  French  rentes?]  After  the  sale  of  tbem  by 
the  executors,  probably  it  would,  since  the  proceeds  would 
be  property  of  which  they  had  possessed  themselves  as  exe* 
cutorS)  although  not  by  virtue  of  the  probate.  But  here 
they  never  could  plead  plene  administraverunt  so  bng  as 
they  had  in  their  possession  the  bonds  themselves,  being 
valuable  property,  saleable  within  the  jurisdiction  of  the 
court  of  probate.  Suppose  they  had  been  in  the  hands  of  a 
banker  at  the  time  of  the  testatrix's  death,  and  the  execu- 
tors had  demanded  them,  but  the  banker  had  refused  to  de- 
liver them  up ;  the  executors  clearly  could  have  maintained 
trover  to  recover  tbem ;  but  they  could  not  do  that  with- 
out payment  of  the  probate  duty  in  respect  of  them,  since 
otherwise  they  would  be  recovering  as  executors,  under  a 
probate  on  which,  in  respect  of  the  property  sought  to  be 
recovered,  no  duty  had  been  paid.  Hunt  v.  Stevens  (a) 
is  a  clear  authority  to  shew,  that  if  it  appears  that  an  exe- 
cutor or  administrator  is  suing  for  a  greater  value  than  is 
conveyed  by  the  probate  or  administration  stamp,  he  shews 


(a)3T«imt.  lia 


TRINITY  TBRM,  1  VICT. 


185 


his  probate  or  administration  to  be  void,  and  cannot  re-  Bxeh.  of  Pietu, 
cover.   The  ground  of  decision  in  the  Aiiomey^General  v* 


Dimondf  and  Aitomey^General  v«  Hope^  viz.,  that  in  order 
to  realise  the  property,  acts  must  be  done  out  of  the  juris- 
diction of  the  court  of  probate,  wholly  fails  in  the  present 
case.  In  order  to  obtain  the  proceeds  of  the  French 
rentes,  the  party  would  be  obliged  to  go  to  Paris,  where 
duty  might  be  payable  upon  the  transfer  of  them  to  the 
French  government,  and  so  the  party  might  be  subjected 
to  the  injustice  of  paying  double  duty,  if  it  were  held  that 
they  were  also  subject  to  probate  duties  here.  But  how 
does  th«  case  of  these  bonds,  which  are  found  to  be  saleable 
and  transferable  merely  by  delivery  here,  differ  from  that 
of  any  other  valuable  chattel?  They  are  in  fact  chattels 
for  which  the  testatrix  might  obtain  their  value  in  money 
immediately,  and  for  which,  without  reference  to  any  sale 
or  conversion  into  money,  she  might  have  sued  in  trover. 
In  Gorgier  v.  Mienille{a),  it  was  held  that  the  property 
in  Prussian  bonds  (which  were  of  a  similar  nature  and 
form  to  these)  passed  by  delivery,  like  the  property  in 
bank  notes  or  exchequer  bills,  and  consequently,  that  an 
agent,  in  whose  hands  they  were  placed  for  a  special  pur- 
pose, might  confer  a  good  title  by  pledging  them  to  a  party 
who  did  not  know  that  he  was  not  the  real  owner.  It  may 
be  admitted  that  these  are  securities  not  capable  of  being 
enforced  in  the  municipal  courts  of  this  country  against  the 
parties  bound  by  them :  but  the  nature  of  the  security  or 
obligation  is  immaterial  to  the  case,  it  being  found  that  these 
were  instruments  tranferable  and  convertible  into  money  by 
sale  in  the  market,  in  this  country.  The  Russian  certi- 
ficate, however,  itself  sets  forth,  that  the  party  is  entitled 
to  be  paid  either  in  London  or  at  St.  Petersburg :  and 
they  are  all  in  the  form  of  a  bond.  But  it  is  sufficient,  if 
they  are  mere  pieces  of  paper,  available  in  this  country 
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(a)  3  B.  &  Or.  46;  4D.  &  R.  641. 


186 


CASES  IN  THE  EXCHBQUBR, 


Attorney- 
General 

BOUWSMS. 


Bg^  of  Pleat,  for  the  amount  of  the  sums  mentioned  in  them,  and  capable 
of  being  dealt  with  as  property  here.  [Parke,  B.— You 
would  say  the  same  if  the  party  died  possessed  of  foreign 
bills  of  exchange  receivable  abroad — ^it  is  enough  tiiat 
they  can  be  turned  into  money  here.]  Undoubtedly,  if 
they  were  transferable  by  delivery.  The  case  must  often 
have  arisen  with  respect  to  Irish  bank  notes  circulating  in 
England,  and  vice  vers&.  Suppose  a  party  died  possessed 
of  goods  in  a  bonded  warehouse^  which  could  not  lawfully 
come  into  consumption  in  this  country,  and  could  not  be 
made  available  as  assets  without  sending  them  abroad— 
can  it  be  said  that  the  executor  ought  not  to  inckide  the 
value  of  tbem  in  his  probate  ? 

On  these  grounds  it  is  submitted  that  the  case  is  dis- 
tinguishable from  the  former  decisions,  and  that  the  judg- 
ment ought  to  be  for  the  Crown. 


Sir  C.  WeihereU,  for  the  defendants. — The  decisions  in 
the  Attorney-Generalv.  Dimond,  and  the  Attomey^GenC' 
ral  V.  Hope,  are  conclusive  of  the  present  case.  The 
principle  laid  down  in  those  cases  completely  governs  and 
covers  the  present.  In  the  Attorney -General  v.  Dimond, 
Lord  Lyndhurst,  C.  B.,  lays  it  down  distinctly,  that  *'  the 
probate  is  granted  in  respect  of  the  effects  which  are 
within  the  jurisdiction  of  the  spiritual  judge  at  the  death 
of  the  testator :  the  jurisdiction  is  exercised  in  respect  of 
those  effects  only.'*  And  again :  **  It  (the  probate)  could* 
not  be  granted  for  or  in  respect  of  this  property,  because 
the  property  was,  at  the  death  of  the  testator,  in  a  foreign 
country,  and  consequently  out  of  the  jurisdiction  of  the 
spiritual  judge.*'  The  judgment  in  that  case  was  fully 
and  elaborately  reviewed  in  the  Attorney -General  "9*.  Hope* 
What  real  distinction  can  there  be,  either  in  point  of  in- 
ternational law  or  on  any  application  of  the  jus  civile, 
between  the  case  of  the  stocks  now  in  question,  and  that  of 
the  French  rentes  and  the  American  stock  ?     The  holder 


TRINITT  TERM,  1  VICT. 


187 


Attokkkt- 
Gbrbral 

9. 

BouwBHi. 


stands  in  the  same  situation  as  to  them  all,  as  a  creditor  of  &«^  9f  i*'f«» 

1838 
the  particular  government.    The  property  of  the  testatort 

coming  in  from  whatever  part  of  the  worlds  is  assets  which 
the  executor  is  bound  to  administer :  but  the  application 
of  the  probate  duty  depends  on  the  physical  question  of 
locality ;  and  that  principle  is  adhered  to  in  nil  the  cases. 
A  judgment  entered  up  in  the  superior  courts  is  bonum 
notabile  in  the  province  of  Canterbury.  So,  a  bond  is 
bonum  notabile  within  the  jurisdiction  in  which  it  was 
at  the  time  of  the  testator's  death.  But  it  has  been  invari- 
ably heldi  that  simple  contract  debts  are  not  bona  notabilia 
where  the  creditor  lived,  but  that  they  fo«Iow  the  person 
of  the  debtor  (a).  The  two  former  species  of  property 
have  a  locality  within  the  province ;  the  latter  has  not. 
NoWy  these  certificates  are  neither  debts  of  record  nor  by 
specialty,  according  to  the  law  of  England ;  they  have^ 
therefore,  no  locality  here.  They  are  like  bills  of  ex- 
change which  the  financial  officers  of  the  foreign  govern- 
ments might  have  accepted  for  payment  of  these  loans, 
and  of  the  dividends  upcn  them.  A  bill  of  exchange  has 
no  locality  where  the  holder  is,  because  it  is  of  the  nature 
of  a  simple  contract  debt,  and  he  is  not  suable  there  spe- 
cially :  Yeomans  v.  Bradshaw  (6) ;  yet  it  is  transferable 
merely  by  delivery.  The  case,  also,  of  an  award,  where 
it  is  required  to  be  in  writing,  is  referred  to  by  Lord  Holt 
in  that  case  ;  he  says :  **  That  doth  not  alter  the  nature  of 
the  action  of  debt  upon  the  award,  nor  draw  the  admini- 
stration to  the  place  where  the  award  is."  The  class  of 
instruments  to  which  these  certificates  may  most  nearly  be 
referred,  is  that  of  bills  of  exchange :  it  is  clear  they 
have  no  analogy  to  bonds,  in  the  sense  to  which  the  term  is 
known  to  the  law  of  England.  A  bond  in  England  may 
be  sued  upon  as  a  specialty,  and  attaches   on  the  real 


(a)  11  Yin.  Abr.  Executors, 
p.  79;  Com.  Dig.  Administrator, 
(A),(B). 

VOL.  IV. 


(6)  Holt,  42;  S.C.Carth.373; 
Comb.  392;  12  Mod.  107. 

>  M.  W. 


188 


CASKS  IK  THK  KXCHKQUBR^ 


Bovwwiu 
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*  M    instmnients  be  sued  on  here?    If  this  property  be  held 

Attobvbt-    liable  to  probate,  tbe  effect  will  be  to  localise  in  tbe  pro- 
miH»A&      YiQ^  of  Canterbury  debts  owing  abroad,  whUe  that  cha* 
racter  of  locality  is  denied  to  debts  owing  here.    Where 
a  simple  contract  debt  is  owing  by  a  debtor  out  of  the 
proyince  of  Canterbury,  but  a  judgment  is  recorered  upon 
it,  and  entered  up  in  one  of  the  superior  courts,   that 
judgment  localises  the  debt,  and  probate  must  then  be 
granted  by  tbe  Prerogative  Court :  Byron  y.  Byron  (a). 
The  principle  of  all  the  cases  therefore  is,  that  in  order 
to  entitle  the  Prerogative  Court  to  the  grant  of  probate, 
the  debt  must  have  acquired  a  locality  within  its  jurisdic* 
tion ;  whereas  here  the  instruments  are  not  suable  on  at 
all  in  this  country,  and  the  debtors  reside  not  only  not 
within  the  province  of  Canterbury,  but  beyond  the  four 
seas.     The  engagement  to  pay  in  London  does  not  vary 
the  nature  of  the  instrument  or  the  species  of  the  debt. 
Oorgier  v.  MieviUe  only  decides  that  there  may  be  a  pro- 
perty in  the  papers  themselves.     Hunt  v.  Stevens  has  even 
less  application  to  the  present  case ;  there  the  goods  were 
locally  situate  within  the  province ;  here  the  whole  argu- 
ment of  the  defendants  is,  that  tbe  property  never  was 
locally   within   the  jurisdiction.      The  probate   duty   is 
altogether  commensurate  with,  since  it  arises  out  of,  the 
local  jurisdiction.     The  title  under  the  probate  and  under 
the  will  are  wholly  different ;  the  former  depends  on  the 
principle  of  locality — the  latter  is  universal.     The  case  of 
exchequer  bills  is  different ;  they  depend  for  their  valid- 
ity and  their  saleable  character  on  an  act  of  Parliament, 
and  import  a  debt  receivable  from  the  proper  officer  of 
the  government  in  this  country,  of  even  a  higher  nature 
than  a  bond.    Neither  is  the  case  of  Irish  bank  notes 
payable  in  England,  or  the  contrary,  parallel  to  the  pre- 


(a)  Cro.  Eliz.  4/2. 
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tent ;  because  bere  the  question  is  bow  a  local  situs  is  to  be 
given  to  a  debt  which  is  owed  out  of  the  united  kingdom* 
That  question  is  in  effect  determined  by  the  cases  of  the 
Aitomey^Oeneral  v.  Dimond,  and  the  Aiiomejf^Oeneral 
V.  Hope. 

T/ie  SoUcitor^General,  in  reply. — The  argumenton  the 
other  side  has  been  addressed  to  the  single  point  of  the 
supposed  analogy  from  the  cases  relating  to  the  question 
of  bona  notabilia*  But  suppose  A.  died  in  the  diocese  of 
Winchesteri  having  property  there,  and  these  bonds  were 
deposited  with  his  banker  at  Gloucester,  would  they  not 
be  bona  notabilia  within  the  diocese  of  Gloucester,  and  if 
his  executor  sued  for  them  under  a  Winchester  probate, 
would  he  not  be  nonsuited  ?  [Parke,  B. — ^Sir  Charles 
WeihereWs  argument  must  go  to  the  extent  that  they  are 
bona  notabilia  nowhere.]  With  regard  to  the  case  of  bills 
of  exchange,  relied  upon  by  the  other  side,  inYeomansy. 
Bradshaw  the  action  was  against  the  drawer,  who  Uved 
out  of  the  province ;  the  plaintiff,  therefore,  had  no  locus 
standi  by  virtue  of  his  Durham  probate :  but  if  the  action 
had  been  against  a  party  to  the  bill  who  was  resident 
within  the  jurisdiction  by  which  the  probate  was  granted, 
it  is  clear  that  that  would  have  given  the  executor  a  suffi- 
cient title  to  sue.  But  this  is  in  truth  no  question  of  bona 
notabilia  at  all :  that  doctrine  has  no  application  as  be- 
tween goods  in  one  province  or  diocese,  and  out  of  the 
kingdom.  The  defendants  must  establish  that  these  in- 
struments have  no  value  in  the  kingdom,  before  he  can 
apply  the  analogy.  The  duty  is  not  claimed  as  upon  the 
debts  due  from  the  foreign  powers,  but  upon  the  available 
value  in  this  country.  The  property  depends,  not  on 
there  being  a  debt,  or  quasi  debt,  but  on  the  certificates 
being  in  the  possession  of  the  testatrix  at  her  death,  and 
being  valuable  chattels,  transferable  by  delivery. 


18S8. 


Cur.  adv.vult. 
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On  a  subsequent  day^  the  judgment  of  the  Court 
delivered  by 


Lord  Abingee,  C.  B. — The  question  in  this  case  i 
upon  a  special  verdicti  on  an  information  against  the 
cutors  of  Mr.  Pelham :  the  point  to  be  decided  is,  whetlisr 
probate  duty  is,  by  law,  payable  upon  the  value  of  certain 
written  instruments,  called  Russian,  Danish,  and  Datofa 
bonds,    which  were  the  property  of  the  testatrix,  and 
were,  at  the  time  of  her  death,  in  the  province  of  Canter- 
bury.   The  special  verdict  gives  a  description  of  these  u^ 
strumentsy  which  are  called,  though  incorrectly,  bonils; 
and  finds  that  all  these  were  marketable  securities  wilfata 
this  kingdom,  transferred  by  delivery  only,  and  that  It 
never  has  been  necessary  to  do  any  act  whatsoever  oat  of 
the  kingdom  of  England,  in  order  to  make  the  transfier  ef 
any  of  the  said  bonds  valid  :  that  there  has  always  been 
an  agent  in  England  of  the  Russian  and  Danish  govern- 
ments, to  pay  the  dividends  due  on  these  bonds  respec- 
tively ;  but  the  dividends  on  the  Dutch  bonds  are  payable 
solely  at  Amsterdam.     All  these  instruments  have  been 
clearly  framed  with  a  view  to  their  becoming  subjects  of 
sale,  and  easily  transmissible  from  hand  to  hand*    The 
special  verdict  also  finds,  that  all  the  bonds  came  to  the 
possession  of  the  executors,  as  part  of  the  testatrix's  per- 
sonal estate,  and  were  sold  and  delivered  by  them,  without 
doing  any  act  out  of  the  jurisdiction  of  the  Prerogative 
Court,  for  7,000/.  and  upwards,  which  they  had  received* 

By  the  55  Geo.  3,  c.  184,  a  certain  duty  is  granted  oti 
probates, ''  in  proportion  to  the  value  of  the  estate  and 
effects  for  and  in  respect  of  which  such  probate  shall  be 
granted;"  and  the  law  has  been  settled  by  the  two  oases 
of  The  Ailornetf'Generalv,  Dimond(a),  and  The  Attorney^ 
General  v.  Hope  (A),  that  the  duty  is  to  be  regulated,  not 


(a)  1  C.  &  J.  356. 


{h)  1  C.  M.  Sc  R.  530;  8  BUgb|  44. 
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jiy^be  vake  of  all  the  assets  which  an  executor  or  ad- 
ministrator may  ultimately  administer  by  virtue  of  the 
will  or  letters  of  administration,  but  by  the  value  of  such 
inrt  at  are  at  the  death  of  the  deceased  within  the  Juris- 
dictionf  of  the  spiritual  judge  by  whom  the  probate  or  let- 
tsi^s  of  administration  are  granted.  The  question  is,  there- 
ibrey  whether  these  securities  are  to  be  considered  as  as- 
teta'^  locally  situate  within  the  province  of  Canterbury  at 
the  time  of  the  testatrix's  death. 

The  two  cases  above  cited,  decided  that  the  French 
venlea  and  American  stock,  which  are  part  of  the  na- 
tidnal  debt  of  France  and  America  respectively,  and  are 
ttansferMe  there  only,  and  debts  due  from  persons  in 
America,  were  not  assets  locally  situated  here.  But  it  is 
lEOtttended,  and  we  think  rightly,  that  the  property  which 
is  tlie  Bttbject  of  this  inquiry  is  distinguishable^  and  had  a 
Ideality  in  England. 

^  Whatever  may  have  been  the  origin  of  the  jurisdiction 
tyf  the  ordinary  to  grant  probate,  it  is  clear  that  it  is  a 
Jidnted  jarisdietion,  and  can  be  exercised  in  respect  of 
ilho^e  efiects  only,  which  he  would  have  had  himself  to 
(administer  in  ease  of  intestacy,  and  which  must  therefore 
hate  been  so  situated  as  that  he  could  have  disposed  of 
them  in  pios  usus.  As  to  the  locality  of  many  descriptions 
<f(  effects,  household  and  moveable  goods,  for  instance, 
there  never  could  be  any  dispute ;  but  to  prevent  conflict- 
ing jurisdictions  between  different  ordinaries,  with  respect 
tb  ehoses  in  action  and  titles  to  property,  it  was  esta- 
blished as  law,  that  judgment  debts  were  assets,  for  the 
^purposes  of  jurisdiction,  where  the  judgment  is  recorded; 
leases,  where  the  land  lies ;  specialty  debts,  where  the  in- 
strument happens  to  be ;  and  simple  contract  debts,  where 
the  debtor  resides  at  the  time  of  the  ter-tator's  death :  and 
it' Was  also  decided,  that  as  bills  of  exchange  and  promis- 
sory notes  do  not  alter  the  nature  of  the  simple  contract 
detits,  but  are  merely  evidences  of  title,  the  debts  due  on 


tkeh.  rf  PUat, 
1838. 
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XaA  9i  Pkm,  these  instruments  were  assets  where  the  debtor  lived,  and 
not  where  the  instrument  was  found.  In  truths  with  re- 
spect to  simple  contract  debtSi  the  only  act  of  administra- 
tion  that  could  be  performed  by  the  ordinary  would  be  to 
recover  or  to  receive  payment  of  the  debt,  and  that  would 
be  done  by  him  within  whose  jurisdiction  the  debtor  hap* 
pened  to  be. 

These  distinctions  being  well  established,  it  seems  to 
follow  that  no  ordinary  in  England  could  perform  any  act 
of  administration  within  his  diocesOi  with  respect  to  debts 
due  from  persons  resident  abroad,  or  with  respect  to 
shares  or  interests  in  foreign  funds  payable  abroad,  and 
incapable  of  being  transferred  here ;  and  therefore  no 
duty  would  be  payable  on  the  probate  or  letters  of  ad- 
ministration in  respect  of  such  effects.  But,  on  the  other 
hand,  it  is  clear  that  the  ordinary  could  admioiater  all 
chattels  within  his  jurisdiction ;  and  if  an  instrument  is 
created  of  a  chattel  nature,  capable  of  being  transferred 
by  acts  done  here^  and  sold  for  money  here,  there  is 
no  reason  why  the  ordinary  or  his  appointee  should 
not  administer  that  species  of  property.  Such  an  in- 
strument is  in  effect  a  saleable  chattel,  and  follows  the 
nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate- 
In  this  case,  assuming  that  the  foreign  governments  are 
liable  to  be  sued  by  the  legal  holder,  there  is  no  conflict 
of  authorities,  for  their  governments  are  not  locally  within 
the  jurisdiction,  nor  can  be  sued  here;  and  no  act  of  ad- 
ministration can  be  performed  in  this  country,  except  in 
the  diocese  where  the  instruments  are,  which  may  be 
dealt  with  and  the  money  received  by  their  sale  in  this 
country.  Let  us  suppose  the  case  of  a  person  dying 
abroad,  all  whose  property  in  England  consists  of  foreign 
bills  of  exchange,  payable  to  order,  which  bills  of  ex- 
change are  well  known  to  be  the  subject  of  commerce,  and 
to  be  usually  sold  on  the  Royal  Exchange.    The  only  act 
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of  administration  which  his  administrator  could  perform  MaOL  vf  Mm^ 
here  would  be  to  sell  the  bills  and  apply  the  money  to  the  ^^^^* 
payment  of  his  debts.  In  order  to  make  titles  to  the  bills 
to  the  vendee,  he  roust  have  letters  of  administration ;  in 
order  to  sue  in  trover  for  them,  if  they  are  improperly 
withheld  from  him,  he  must  have  letters  of  administra- 
tion, (for  even  if  there  were  a  foreign  administration,  it  is 
an  established  rule  that  an  administration  is  necessary  in 
the  country  where  the  suit  is  instituted)  (a) :  and  that 
these  letters  of  administration  must  be  stamped  with  a 
duty  according  to  the  saleable  value  of  the  bills,  the 
case  of  Hunt  v.  Stevens  (b)  is  an  express  authority. 

If  this  be  the  law  in  the  supposed  case,  it  is  impossible 
to  distinguish  it  from  that  under  consideration.  Here  are 
valuable  instruments  in  England,  the  subjects  of  ordinary 
Bale;  the  debtors  by  virtue  of  such  instruments,  if  there 
are  any,  resident  abroad,  out  of  the  jurisdiction  of  any 
ordinary,  and  consequently,  there  being  no  fear  of  conflict- 
ing rights  between  the  jurisdictions  who  are  to  grant  pro- 
bate. If  these  were  the  onfy  effects  in  England  of  the 
deceased,  (a  supposition  which  would  simplify  the  case), 
there  would  be  no  question  as  to  the  necessity  of  probate, 
not  only  to  make  title  to  them  by  sale  to  any  one  who 
knew  that  they  were  the  property  of  the  deceased,  or 
chose  to  inquire  into  the  title,  but,  certainly,  in  order  to 
sue  for  them  against  a  wrong  doer ;  against  a  banker,  for 
instance,  who  had  received  them  from  the  deceased  and 
refused  to  deliver  them  to  the  executor  or  administrator; 
and  the  probate  must  surely  be  stamped  according  to  the 
value  of  the  only  effects  which  could  be  sold,  disposed  of, 
or  recovered  under  it.  And  if  this  be  true,  if  they  were 
the  only  effects,  it  must  be  true  that  the  duty  must  be 
paid  on  their  value  if  they  form  part  of  the  effects  of  the 
deceased. 


(a)  Story  oa  the  Conflict  of  Laws,  421. 


(b)  3  Taunt.  113. 
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jsmOl  rfmeoi,      We  think,  therefete,  that  in  this  case  these  Mtru- 

^  xeoo.  ^    menta  are  of  the  nature  of  valuable  chattels^  saleable-  hefa^ 

ATTORHfiv-     and  which  can  be  adfirinistered  herei  and  thersforethiit 

Oenb&al      ^^^  amount  should  be  inckided  in  the  vaiue  of  the  teittt^ 

BouwBNs.      tor's  effects.  t»^ 

The  Crown  therefore  is  entitled  to  judgment. 

Judgment  for  the  Crowii^  . 


Hayward  r.  GiFFARD  and  Grote. 

TUf  Court  Witt  f/JB/iFZ?  bad  obtained  acule  calling  upon  o^e  Geof$g§ 

make  a  person  Spen«ec  to  shew  csuso  why  he  9hottld  no4.pay  lil^thwitfc.tQ 

SJy'to  Ae  the  defendant,  Francis  Giffard,  the  sum  of  U3/- 14^.  j3rfr. 

"T^**f7  ^*  the  amouol;  of  the  taxed  costs  on,  the  jodgmeh^  as  in,  tbe 

GOits  01  tne  •tr- 

action, though     case  of  a  nonsuit  in  the  above  causCi  and  also  the  .cos^.iO^ 

party  interatted   the  application.     The  action  was  brought  against  the  de- 

2j^  *^°*       fendant  Giffard,  as  clerk  tp  the  Trustees  of  Tothill  Fields, 

acting  under  ap^^  act  of  Parlinment  fprpavingi  Hghting,  f9^4 

improving  the  district  called  Tothill  Fields  \,  and  the.ptjljer 

defendant,.  Edward  Grove>  was  and  acted  as  a  constf^lil^ 

or  broker  for  the  trustees  in  making  a  distress  upon.§ 

house  in  the  districtt  occupied  by  the  plaintiff  jas  tenai^t  to 

the  said  George  Spjencer.     The  affidavits  up,Qii,7fhic.I)  1^|;ie 

rule  was  obtained  stated  a  variety  of  facts^  for  the.pvt.i^pos^ 

of  shewing  that  Spencer  was  tbe  real  plaintiff,  anc^  not 

Hay  ward;  and  they  set  forth  an  admission  by  tbe.|>l^n« 

tiff's  attorney,  whereby  he  agreed  to  admit  on  the  triel.of 

the  cause  "  that  the  action  was  brought  by  and  at.  the 

expense  of  the  said  George  Spencer,  and  that, tbe  s£)i^ 

John  Hay  ward  was  the  nominal  plaintiff  oely."    Thecai^se. 

however,  did  not  proceed  to  trial,  but  judgment  as  in  case 

of  a  nonsuit  was  signed,  and  the  defendants*  co9..ts..  were 

taxed  at  the  above  mentioned  sum  of  l\2L  14a.  3d. 
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Rogers  shewed  caute. — ^This  application^  calling  upon  Amk.  ^  Fim$, 
a  person  who  is  not  a  party  to  the  record  to  pay  the  costs  ^^* 
of  an  action  after  judgment  has  been  signedi  is  altogether 
without  precedent,  and  no  case  of  a  similar  applicatien 
can  be  found.  Many  cases  may  be  found  where,  in  the 
early  stages  of  a  cause,  a  pluntiff  has  been  compelled  to 
give  security  for  costs  :  but  even  in  those  cases  the  Courts 
require  the  application  to  be  made  in  the  first  instance, 
BO  ss  not  to  allow  the  party  to  incur  costs.  And  the 
reason  for  such  practice  is,  that  thereby  the  party,  is  pre- 
Tented  from  going  on  and  increasing  the  amount  of  costs 
until  be  has  given  security  for  them,  which  may  induce 
him  to  consider  whether  he  has  any  good  grounds  for  pro- 
ceeding in  the  action*  Here  tl>e  party  ought  to  have 
come  to  the  Conrt  immediately  after  the  admission  was 
made,  and  not  have  waited  until  after  judgment  was 
signed.— He  cited  Adams  v.  Brown  (a),  and  Berheley  v. 
Dimery  (6). 

JervU  and  Turner^  contra. — In  this  case,  Spencer,  the 
real  plaintiff,  is  seekingi  in  the  name  of  Hayward,  to  try 
aright  affecting  his  property,  and  ought  therefore  to  be 
compelled  to  pay  the  costs  of  the  action.  In  cases  of 
ejectment  it  is  frequently  done;  and  in  Doe  d.  Martin  v. 
Gray  (c),  the  Court,  in  an  action  of  ejectment,  compelled 
the  real  defendant,  although  he  was  not  the  party  on  the 
record,  to  pay  the  costs.  [Paries  B. — ^Those  cases  pro- 
ceed on  a  different  ground  :  that  as  the  landlord  was  the 
real  defendant,  he  ought  to  have  entered  into  the  land- 
lord's rule.  The  defendant  should  have  come  to  the 
Court  for  security  for  costs.]  This  is  in  truth  the  same  as 
an  ejectment,  for  it  is  an  action  to  try  a  right  affecting  the 
property  of  the  landlord.    There  can  be  no  doubt  here 

(a)  9  BiDg.  81 ;  2  M.  &  Scott,  154.  (6)  10  B.  &  Cr.  113. 

(c)  10  B.  &  Cr.  616. 
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SgdL  ^  PkMt  that  Spencer  is  the  real  plaintiff;  the  attorney  in  the  cauae 
^  1838>  ^  1^^^  admitted  that  he  is,  and  he  himself  has  not  veDtitfed 
Hatward  to  deny  it.  [Lord  AUnger,  C.  B. — What  jurisdiction  have 
QifvlftD.  ^®  ^^^^  persons  ivho  are  not  parties  to  the  record  ?  We 
have  over  attornies  and  officers  of  the  Court :  but  in  a 
case  where  persons  are  not  parties  to  the  record,  and  have 
committed  no  contempt,  how  could  we  enforce  our  order?] 
It  may  be  enforced  by  attachment  for  disobedience  to  a 
rule  of  Court.  In  Doe  d.  Martin  v.  Grayt  ^be  party 
against  whom  the  order  was  made  was  not  a  party  to  the 
record*  In  Hcmtt  v.  Tregtmning  (a),  an  application  similar 
to  the  present  was  made  in  an  action  of  trespass,  and 
although  Liiiledale,  J.,  refused  the  application,  it  was 
because  he  did  not  think  the  affidavit  was  sufficient  to 
warrant  his  interference ;  but  he  did  not  appear  to  have 
any  doubt  as  to  the  jurisdiction  of  the  Court. 

Lord  Abinoer,  C.  B. — If  we  were  at  liberty  to  consult 
equity  and  justice,  we  should  probably  make  this  rule 
absolute.  But  the  authority  of  the  Courts  at  Westminster  is 
derived  from  the  Queen's  writ,  directing  them  to  take  cog- 
nisance of  the  suits  mentioned  in  the  writs  respectively,  and 
thus  bringing  the  parties  before  them.  This  being  so,  they 
have  no  power  to  order  any  particular  individual  to  come 
before  them  at  their  pleasure.  In  the  present  case,  if  it 
could  have  been  shewn  that  Spencer  had  committed  any 
contempt  of  Court,  or  been  guilty,  in  respect  of  this  suit, 
of  any  thing  in  the  nature  of  barratry  or  maintenance,  it 
would  have  been  another  matter;  but  we  cannot  make 
any  order  against  an  individual  who  is  not  party  to  any  suit 
before  us,  nor  has  been  guilty  of  any  contempt,  but  merely 
because  he  has  an  interest  in  the  event  of  the  suit*  How* 
ever  anxious,  therefore,  we  might  be  to  make  this  rule  ab* 
solute,  by  doing  so  we  should  establish  a  precedent  which 

(a)  6  DowL  P.  0.  404. 
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might  open  a  vide  sea  to  injustice.  The  cases  where  the 
Courts  hare  interfered  in  this  way  are  cases  of  exception. 
They  are  cases  where  application  is  made  for  security  for 
costSf  and  even  there  the  order  is  made  in  the  cause,  and 
the  immediate  thing  commanded  is  a  stay  of  proceedingSt 
by  which  means  the  ulterior  object  of  a  security  for  costs 
is  obtained.  So  in  ejectment,  which  is  a  fictitious  pro- 
ceedingi  the  Courts  allow  the  action  to  be  brought  in  the 
name  of  a  nominal  plaintiff,  and  allow  the  landlord  to  come 
in  and  defend,  but  they  take  notice  of  the  real  parties 
litigant  Those  are  the  excepted  cases,  but  the  general 
role  is,  that  courts  of  justice  have  no  power  except  over 
parties  to  the  record. 

Parke,  B.,  concurred* 

Rule  discharged,  without  costs. 


May  0.  Pike. 

Mr  IKE  had  obtained  a  rule  to  set  aside  the  judgment  where  an  attor- 
signed  by  the  plaintiff  in  this  cause,  for  irregularity. — It  J[Yecia»tion*** 
appeared  from  the  affidavits,  that  there  was  no  attorney  and  hu  acted 
for  the  defendant  on  the  record,  and  that  the  plaintiff  had  by  the  plaintiff 
entered  an  appearance  for  the  defendant  according  to  i^lb^ratue"*^ 
the  statute ;  but  that  a  Mr.  Dickenson  had  accepted  the  ^^^^^^  attor- 

ney  cannot  pro* 

declaration  as  the  defendant's  attorney,  and  had  taken  ont  ceed  with  the 
a  summons  for  leave  to  plead  several  matters,  and  had  ^^^^  ^  ^^^ 
been  treated  as  the  defendant's  attorney  by  the  plaintiff.  ^^^rM^ilr 
A  second  summons  for  leave  to  plead  several  matters  was  <^ousb  the 

t  L  I  »    1  %    .  .     «       fonnerattor- 

taken  out  by  another  attorney,  and  there  being  no  rule  for  ney's  name  was 
changing  the  attorney,  the  plaintiff  treated  this  as  a  nul-  r^ST** 
lity,  and  the  previous  time  for  pleading  being  out,  he 
signed  judgment  for  want  of  a  plea. 
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n*ch.  rf  Piiatt      S/air  shewed  cause,  and  contended  that  as  tberp^iifiif 


1838. 


no  rule  for  chan|png  the  attorney,  the  {daintifFwas  j^f (i^ed 
upder  the  circumstances  in  signing  judgment*  .,-  f 

,  Piie,  contra^  cited  WelU  v.  Swrei  {a)  aa  .41a  .«utJ^o^y 
tbaf  the  summons  operated  as  a  atay  of  pri^ceedtngSitwA 
that  until  after  the  retiini  of  the  summons,  no  jju^eD^^HM 
ought  to  have  been  signed.  He  also  cKvatc^i^edK  fhfMs 
there  was  no  attorney  on  the  recordjr  no  .ru}^  to  cbinflf 
the  attorney  was  necessary*  .[/"  ^:  tv  m- 

Per  CuaiAM. — Mr.  Dickenson  had  acted. 19,^, ftm«e 
up  to  a  certain  time,  and  be  could  not  be  clianged  fritlfofit 
a  rule  for  that  purpose.  It  was  necessary  to  obtain  a  rule 
to  change  the, Attorney,  as  he  had  ?|QP^pted^.d^l9K4ltV»n. 
The  Courti  however,  made  the  _    .i; 

Rule  absolute,  on  payment  of  costs. 
(a)  2  Dowl.  P.  C.  477.       '  ^ 


The  Mune  notice 


GooDE  and  Another  9.  Howblls. 

JLHIS  was  an  action  of  assumpait,  to  recofer  IhesiteAf 
ii  reqaidte  to      m  daimcd  to  be  due  from  the  defendant  ta  tlie  plaint 

dctcnntoe  a 

yearly  com-  tiffs,  as  half  &  year'*  coraposition  for  tiUieyb,  dys-  stiMif 
S£°m1d  cbaelmas  1836.  The  defendant  pleaded  die  geMral.Jb. 
the  cue  of »      ,„e.    At  the  trial  before  CoUman,  J.,  at  4he.  iMt  Camut* 

tenancy  ot 

Undi,  namely,  thenshirc  assi^es,  it  appeared  that  the  plsintifa^  wfera 
noti^^  ending  farmers  of  the  tithes  of  the  parish  of  UaBfihangel  Aibev^ 
ofSey'eW*'  ^^"^'^^  >"  thatcounty,  and  that  tbedefendantbadfot  6ev«i. 
oompMiUon.      ^\  years  compounded  with  them  for  his  tithes,  for  the  asni 

Where  a 

party  held 

tithei  under  a  yearly  composttioni  commencing  at  Michaelmas,  some  of  the  tithes  being  payable  in 
May,  and  on  the  24t]i  Mard)  he  gave  the  tithe-owner  aotkx  that  he  intended  **  frotn  hencefbiifi*^ 
to  set  oQt  the  tithes  in  kind:— fT^M,  that  this  notice  could  not  enure  to  determine  the  composition 
from  the  Michaelmas  following,  but  that  it  was  altogether  inoperatlTC^ 


J 
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t^P^JK.  ia  yete.    The  tithes  of  wool  were  payable  in  May.  Arc*,  rf  BUdi, 
<hi  the  »ifth  of  March,  18S6,  the  defendant,  (who  had    ,J^^^ 
previously  giten  a  six  months'  notice  to  determine  the  com-       Goodb 
position  at  Lady-day),  gave  a  written  notice  to  the  plaintiffs     howelli. 
tbstbelntetided  ''from henceforth''  to  set  out  his  tithes  in 
kitid.    The  plaintiffs  gave  clear  evidence  on  the  trial  to 
Mi€lW^lial  the  holding  was  from  Michaelmas.    It  was  con- 
teiMdl  for  the  defendant  that  the  latter  notice  was  never- 
theless gbod,  and  was  sufficient  to  determine  the  compo- 
sition at  Michaelmas.     The  learned  judge  inclined  to  that 
opinion,  but  reserved  the  point,  and  left  the  case  to  the  jury 
ifttihe  qtietrtion,  whether  the  holding  was  for  Michaelmas 
bf  Lady-day :  and  the  jury  found  for  the  defendant 

•'CAMoii'^havihg  bbtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  verdict  was  perverse,  (and  the  teiimed 
Judge  having  so  reported), 

Evans  and  NichoU.now  shewed  cause.-^ Assuming  that 
the  jury  came  to  an  improper  conclusion  on  the  question 
of  fact  left  to  them,  there  ought  not  to  be  a  new  trial, 
for  the  composition  was  duly  determined  by  six  months' 
notice,  expiring  at  Michaelmas.  The  notice  to  determine 
the  composition  from  henceforth,  means,  as  soon  as,  it 
baitf  ilegirify  lake  effect.  It  could  not  possibly  operate  6n 
iba  <|th«^  ctf  the  ^wrrent  year.  [Lord  Abinger,  C.  B.—It 
pivportsto  do  so:  it  applies  in  terms  to  all  tithes  there- 
after Ase.  Akterson,  B. — If  you  are  to  determine  a  con* 
traot^you  must  Inform  the  other  party  when  his  rights  are 
to  begins  Suppose  a  tenant  gave  notice  to  quH/orthmih, 
woUld  Ihatb^  good?  From  henceforth  means  the  same.} 
h  the  ^%t  place,  it  is  very  questionable  whether,  in  the 
CGMse  «itf  the  occupation  of  tithes,  six  months'  notice  is 
necessary.  The  case  of  Hewitt  v.  Adams  (a),  which  is 
generally  dted  as  the  authority  for  that  position,  did  not 

(«)  7  Bro.  P.  C.  64. 
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jBMft.  9t  PiMt,  expressly  decide  that  the  cases  of  the  occupstioo  of  tithes 
*  And  of  land  were  in  this  respect  analogous,  but  only  that 
twenty-one  days  was  not  a  sufficient  notice ;  and  in  Wy^ 
burd  V.  Tuck  (a),  Eyre,  C«  J.,  still  strongly  questioned  the 
analogy  of  tithes  and  land  in  this  respect.  So,  in  FeU  ▼. 
Wihon  {b\  where  the  question  arose  whether  a  proper 
notice  had  been  given,  the  Court  carefully  abstained  from 
saying  that  six  months'  notice  was  necessary,  or  that  that 
was  established  by  the  judgment  in  Hewki  ▼*  Adams.  In 
Hulme  ▼•  Pardoe  (e),  Graham,  B.,  also  says:  '*  I  am  not 
prepared  to  determine  that  six  months'  notice  from  the 
end  of  the  defendant's  holding  should  have  been  giyen.** 
In  Leach  ▼•  Bailey  (d),  the  plaintiff,  the  tithe-owner,  about 
July  1814,  the  usual  time  of  taking  the  tithe,  and  of  his 
settlement  with  the  parkh,  gave  notice  to  the  parishioners 
that,  for  ihe  time  to  come,  he  should  require  the  tithes  of 
lamb,  hogs,  wool,  agistment,  turnips,  and  potatoes,  to  be 
paid  to  him  in  kind.  That  was  held  a  sufficient  notice, 
although  the  next  year's  tithes  began  from  that  very  time 
to  accrue  due. 

.  But  supposing  the  same  period  of  notice  to  be  requisite 
as  in  the  case  of  the  occupation  of  land,  this  was  a  sufficient 
notice.  Supposing  it  had  been  '*  as  soon  as  I  lawfully  may," 
^-would  not  that  have  been  good  ?  The  defendant  intimates 
his  intention  to  determine  the  composition  for  ever  there- 
after, so  far  as  he  legally  can ;  and  although  it  cannot  apply 
to  the  current  year,  it  may  enure  for  the  subsequent  year, 
when  it  may  legally  take  effect.  In  Doe  d.  Lord  HunU 
vtgtower  V.  Culliford  (e)t  a  notice  dated  the  S7th  and 
served  on  the  S8th  of  September,  requiring  a  tenant  to 
quit  *'  at  Lady*day  next,  or  at  the  end  of  his  curreni 
jfear^  (the  current  year  in  fact  expiring  at  Michaelmas- 
day),  was  held  to  be  a  good  six  months*  notice,  on  the 

(a)  1  Bos.  &  P.  458.  (c)  M'Clel.  393 ;  13  Price,  684. 

(6)  12  East,  83.  (d)  6  Price,  506. 

(«}4D.&R.248. 
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ground  that  the  landlord  could  not  possibly  have  intended  £m».  ^  pimh 

to  give  a  two  days'  noticei  which  would  have  been  wholly 

inoperative.    There  the  Court  proceeded  altogether  on 

the  ittieniiom  of  the  party^  against  the  strict  construction 

of  the  instrument.     On  the  same  ground,  in  Doe  d.  Duke 

of  Betfardv.Keightley  (a),  a  notice  given  at  M ichaelmasi 

179d,  to  quit  ''at  Lady-day,  which  will  be  in  the  year 

1795,"  was  held  a  good  notice  for  Lady*day  1796.    In 

Doe  d.  WUliame  v.  Smith  (6),  where  land  and  buildings 

were  held,  the  land  from  the  Snd  of  February,  and  the 

buUdings  from  the  Ist  of  May,  and  the  landlord,  on  the 

SSnd  of  October,  1833,  gave  the  tenant  notice  to  quit  the 

land  and  buildinga  ''  at  the  expiration  of  half  a  year  from 

the  delivery  of  that  notice,  or  at  such  other  time  or 

times  as  his  present  year's  holding  of  or  in  the  premises* 

or  any  part  or  parts  thereof  respectively,  should  expire, 

after  the  expiration  of  half  a  year  from  the  delivery  of 

that  notice** — the  Court  rejected  the  word  **  present,'*  in 

order  to  carry  into  effect  the  intention  of  the  party,  and 

held  it  a  good  notice  to  quit  on  the  2nd  of  February,  1835. 

The  only  fault  of  the  notice  here  is  that  it  includes  too 

much.   \Parkei  B. — Suppose  a  tenant  of  land,  on  the  S4th 

of  March,  gave  this  notice — ''  I  hereby  give  you  notice  that 

I  intend  to  quit  and  deliver  up  the  farm  I  now  hold  of  you,*' 

— ^without  more ;  would  that  be  a  good  notice  for  Michael* 

mas  ?   Such  a  notice  only  can  be  good  as,  on  a  reasonable 

construction  of  it,  denotes  an  intention  to  give  up  the  pre* 

mises  at  the  lawful  time.]     That  is  not  an  analogous  case 

to  the  present:  the  landlord  there  would  have  no  means 

of  knowing  when  the  tenant  meant  to  quit.    But  here  the 

subject-matter  of  the  holding  being  tithes  and  not  land, 

the  notice  means  that  he  intends  henceforth — that  is,  in 

each  and  every  coming  year,  to  render  the  tithes  in  kind. 

It  may  not  be  good  for  the  current  year,  but,  on  the 

»7T.B.63.  (6)  6  Ad.  &E.  360. 
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Exeh.  rf  Pleat,  authority  of  the  cases  citedi  it  would  for  the  subsequent 
1838* 

years* 

Lord  Abinqer,  C.  B.— The  learned  Judge  having  re- 
ported that  this  was  a  perverse  verdict,  there  must  be  a 
new  trial,  unless  this  was  a  good  notice  for  Michaelmas ; 
and,  notwithstanding  the  ability  and  industry  which  Mr. 
Evans  has  displayed  in  support  of  it,  I  am  still  of  opinion 
that  it  is  a  bad  notice.  I  consider  it  as  being  now  settled 
]aW|  that  a  notice  to  quit  tithes  is  on  the  same  footing  as 
a  notice  to  quit  lands :  that  is  a  principle  whichi  in  my  ex- 
perience, has  been  always  recognised  and  acted  on  at  Nisi 
Prius.  Then,  would  a  notice  in  these  terms  be  sufficient 
in  the  case  of  a  tenant  of  lands?  I  think  not.  If  it  had 
said  that  he  meant  to  determine  the  composition  as  soon 
as  by  law  he  might,  I  agree  that  that  might  have  been 
sufficient,  and  that  it  might  not  be  necessary  to  state  the 
precise  time,  or  to  use  any  particular  form  of  words ;  but  it 
says  no  such  thing.  Here  part  of  the  tithes  became  due 
in  May — that  is,  between  March  and  Michaelmas:  the 
notice,  therefore,  in  its  terms  would  operate  on  them. 
The  term  "  from  henceforth,'*  means  "  from  time  to  time 
from  this  day."  It  is  the  same  as  a  notice  to  quit  by  a 
tenant  of  lands,  without  indicating  any  time.  I  think, 
therefore,  the  notice  is  clearly  bad. 

Parke,  B. — I  am  of  the  same  opinion.  The  verdict 
having  been,  according  to  the  report  of  the  learned  Judge, 
improperly  given,  and  manifestly  and  materially  wrong, 
the  rule  must  be  absolute,  unless  ySx.  Evans  is  right  on 
the  other  point :  but  I  think  he  is  wrong.  It  is  now  to 
be  taken  as  established  law,  that  a  composition  for  tithes 
from  year  to  year  must  be  determined  by  a  notice  analogous 
to  a  notice  to  quit  lands ;  that  is,  a  six  months'  notice, 
terminating  at  the  end  of  the  year  of  composition.  It  is 
admitted  that  notice  given  in  March,  to  determine  the 
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tpjiancy  of  lands  on  s^xiy  day  but  the  expiration  of  it  would  *«*•  «/  l*^*^ 
be  bad  ;  and  so  also  a  notice  to  quit  without  saying  when: 
but  it  is  said  there  is  a  difference  between  tithes  and  land 
ini,iliis  respect*  That  may  be  so,  where  it  appears  on  the 
face. of  the  notice,  or  from  the  nature  of  the  tithes^  that  it 
is^ncjt  to  p^/ate^  until  six  months  afterwards.  Thus,  in 
I^dffcky*  JBaifeff^thQ  tithes  being  all  due  at  the  very  period 
when  tb^  nptice  wa^s  g.iveni  would  not  be  again  payable 
upV^,  th^,  same  period  in  the  following  year;  so  that  in 
effect  tl^e  notice  could  not  operate  for  a  year.  That  notice 
axpfun^ed  to  this—**  After  the  year  for  which  we  are  now 
^ipjr^eing^,  I  will  set  out  the  tithes ;"  and  the  ground  on 
nfjfciip^i.-the  jijdgn^eDt  of  the  Lord  Chief  Baron  proceeds  is, 
t^At  f)r(H9i  the  nature  of  the  tithes  it  could  not  operate  for 
mor^  than  sjs:  months.  That  case,  therefore,  is  no  au- 
thority in  favour  of  the  defendant.  Here  the  notice  is 
giv?p  in  Ma^rchj,  and  would  apply  to  the  tithes  set  out  in 
lyiay  J  therefore  neither  on  the  face  of  it,  nor  from  the 
nature  of  the  tithes,  would  it  appear  to  be  a  notice  for  six 
ipoQths.  If  an  immediate  notice  were  given  in  March  to 
quit  l^nds  held  from  Michaelmas,  it  would  clearly  be  bad, 
and  would  not  operate  at  all :  so  here,  the  notice  being 
intenfl^d  to  operate  immediately,  and  not  being  capable  of 
duin^  so/cannot  in  law  have  any  operation  at  all. 

BoLLAND,  B. — I  am  of  the  same  opinion^  that  this  notice 
was  inoperative.  It  is  distinctly  laid  down  in  the  case  of 
BishoAY..  Chichesler{a)^  that  there  must  be  the  same  notice 
to  determine  acomposition  for  tithes  as  between  landlord 
and  tenant,  .  . 
o?  7/.M'    1    i  •        ^v\q  absolute. 

^Chilion  and  £.  V.  Williams  appeared  in  support  of  the 
rule. 
,;;  .,      .,  («)  2Brp.  Ch,C.161. 
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Hughes^  Esq.,  r.RESs. 

Thepimintiffde-  IjIBEL.— The  first  count  of  the  declaration  stated,  that 

the  proprietor  Certain  places  called  the    Carnarvonshire  boroughs  re- 

J^j'li^*]^^^"  turned  and  were  entitled  to  return  a  member  to  serve  in 

uined  in  iuc-  Parliament  for  the  borough  of  Carnarvon,  pursuant  to  a 

cestive  numben  * 

of  the  paper,  certain  act  of  Parliament,  &c. ;  and  that  there  had  been 

lamTfubject-^  an  election  for  a  member  to  serve  in  Parliament  for  the 

S^h'othw?  ^"^  ^^^^  borough,  on  the  gSth  of  July,  1837,  when  the  plain- 

The  declaration  tiff  and  one  Charles  Paget  were  opposing  candidates,  and 

■Uted  in  the  ,*-•«•  i  i  ^  .      i  ^        r 

commenoement,  the  plamtin  was  returned,  and  was  and  is  the  member  for 

whiSihe^fart  ^^®   '^^  borough;  yet  the   defendant,   contriving,  &c,, 

SthlrVnd"Mt  fa®"^®*®**^"^®*  *^  ^^'»  ^"  ^^^  ^""^  ^*y  ^^  September,  1837,  in 

it  out:  it  then  a  Certain  number  of  a  certain  newspaper  publication  called 

"Tnd  tWde-  "  The  Carnarvon  and  Denbigh  Herald,  and  North  and 

SarflT  to'wir  '^^"'^  Wales  Independent,"  falsely  &c.,  did  publish  and 

on  &c.,  farther  caused  to  be  published,  a  false,  scandalous,  malicious,  and 

intending  as  defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and 

eertafn^othe/  Concerning  the  said  boroughs,  and  of  and  concerning  the 

nnmberofthe  election  of  a  member  for  the  same,  that  is  to  say.     [The 

laid  newspaper  ...  .         i  .     .«% 

called  &c.,  pub-'  count  then  set  out  a  paragraph  imputing  to  the  plaintiff 

concerning" the  ^"^  ^  ^^*  Smith  acts  of  Coercion  of  voters,  which  it  alleged 

plaintiff &c.  a  ^^  |jg  <<  derogatory  to  their  character  as  gentlemen,  and 

false  &c  libei,^  subversive  of  every  principle  of  manhood."]     The  declara- 

(setdng  it  out),  tion  then  proceeded  as  follows  : — ^And  the  defendant  after- 

]^quen?uLuous  ^^^^^^  ^^  ^^^  ^"  ^^^  ^^th  day  of  September,  1837,  further 

paragraphs  were  intending  and  contriving  as  aforesaid,  in  a  certain  other 

troduced  and  number  of  the   said  newspaper  publication,   called  &c.9 

Mme'n»nner:  published  of  and  concerning  the  plaintiff,  and  of  and  con- 

cac^'of'thSse  Coming  the  plaintiff  as   member  as  aforesaid,  a  certain 

sutements  was  other  false,  scandalous,  and  malicious  libel,  &c.,  that  is  to 

a  separate 
count 

One  of  the  paragraphs  was  as  follows: — "  We  again  assert  the  cases  formerly  put  by  us  on  re- 
cord;  we  autrt  them  against  A.  S.  and  A.  H.  (the  plaintiff).  We  again  assert  they  are  such  as 
BO  gentleman  or  honest  man  would  resort  to :  " — Held,  that  these  words  imported  a  charge  of 
misconduct  against  the  plaintiff,  not  merely  an  assertion  in  contradiction  of  him,  and  therefore 
wtra  actionable  without  the  aid  of  any  extrinsic  averment. 
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say  [setting  oat  a  paragraph  repeating  the  imputations  &r«^  ef  P^^f 
contained  in  the  former.]  And  the  defendant  afterwards, 
to  wit,  on  the  21st  day  of  October,  1837,  farther  contriv- 
ing and  intending  as  aforesaid,  and  to  cause  it  to  be  sus- 
pected and  believed  that  the  plaintiff  had  been  guilty  of 
some  bad  and  improper  conduct,  in  a  certain  other  num- 
ber of  the  said  newspaper  publication,  called  &c.,  falsely 
and  maliciously  did  publish,  &c.,  of  and  concerning  the 
said  plaintiff,  a  certain  other  false,  scandalous,  malicious, 
and  defamatory  libel,  containing  the  false,  scandalous,  ma- 
licious, defamatory,  and  libellous  matter  following,  of  and 
concerning  the  plaintiff,  that  is  to  say : — **  We  again  assert 
the  cases  formerly  put  by  us  on  record.  We  assert  tliem 
against  Assheton  Smith  and  Achilles  Hughes  (meaning  the 
said  plaintiff.)  We  again  assert  they  are  such  as  no  gen- 
tleman or  honest  man  would  resort  to."  And  the  defend- 
ant afterwards,  to  wit,  on  the  4th  day  of  November,  1837, 
further  contriving  and  intending  as  aforesaid,  in  a  certain 
other  number  of  the  said  newspaper  publication,  called  &c«, 
falsely  and  maliciously  published,  &c.,  concerning  the 
plaintiff,  and  concerning  the  said  election,  a  false,  &c., 
libel,  in  a  certain  part  of  which  is  contained  the  scandalous 
&c,  matter  following,  that  is  to  say :  [setting  out  the  para- 
graph, which  referred  to  and  reiterated  the  charges  con- 
tained in  the  first  two.]  By  means  of  the  committing  of 
which  said  several  grievances  by  the  defendant  as  afore- 
said, the  plaintiff  hath  been  and  is  greatly  injured  in  his 
good  name,  fame,  and  credit,  &c. 

Plea,  not  guilty ;  upon  which  issue  was  joined. 

At  the  trial  before  Gurney^  B.,  at  the  last  Shropshire 
Assizes,  the  jury  found  a  general  verdict  for  the  plaintiff. 

In  Easter  Term,  Whateley  obtained  a  rule  nisi  for 
arresting  the  judgment,  contending  that  the  third  count  did 
not  contain  any  actionable  matter,  for  that  the  natural  con- 
struction of  the  words  therein  complained  of  was,  that  the 
defendant  asserted  the  cases  before  stated  by  him  in  op- 

q2 
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JBseA.  9f  PkM,  position  to  the  counter  assertion  of  the  plaintlfF  4nd  Mr. 
Smith.    In  this  term, 

Maule,  Talfourdj  Serjt,  and  R.  V.  Richatds,  sfaeired 
cause. — In  the  first  place^  it  may  be  doubted  whether  that 
which  is  called  the  third  count  is,  in  fact,  a  separate  and 
distinct  count :  the  declaration  appears  to  be  so  drawn  as 
to  c6ntain  one  count  only.  The  ''  further  contriving  and 
intending/'  and  the  different  date,  being  under  a  videlioet, 
do  not,  without  any  new  heading  or  inducement,  make 
this  a  new  count.  The  allegation  is  incorporated' with 
what  goes  before  and  after.  The  plaintiff  eomplaina  of 
several  different  libellous  publications,  whicli  he  may  do 
in  one  count,  as  much  as  if  they  were  all  contained  in  the 
same  number  of  the  newspaper.  The  declaration  states 
a  series  of  conduct  on  the  defendant's  part — one  libelious 
statement  pervading  a  number  of  newspapers;  not  matters 
unconnected  with  and  independent  of  each  other,  but  a 
continuation  of  charges,  referring  to  and  dependent  on 
each  other.  The  injury  is  by  the  united  operation  of  all 
these  acts,  which  bear  upon  each  other.  Therefbi'e,  eten 
on  the  assumption  that  the  particular  paragraph  in  ques- 
tion is  not  libellous,  the  declaration  is  still  good;  since 
upon  this  record,  framed  as  it  is,  it  does  not  necessarily 
appear  that  the  jury  must  have  found  damages  for  matter 
which  is  not  actionable.  [Lord  Abinger,  C.  B. — You  may 
put  into  one  count  for  libel  or  slander,  all  words  spoken  or 
written  at  one  time;  but  I  am  not  aware  that  you  may  put 
into  one  count,  matters  published  at  different  times.  There 
may  be  an  inducement  common  to  all  the  counts.  Here 
each  particular  count  presents  a  different  story.j 

But,  secondly,  this  part  of  the  declaration  does  charge 
matter  which  is  libellous,  being  constinied  according  to 
common  sense  and  the  ordinary  meaning  of  the  words* 
The  doctrine  that  doubtful  words  are  to  be  construed 
in  mitiori  sensu,  has  long  been  exploded.    The  obvious 
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meaning  of  this  paragraph  is,  ''  we  again  assert  the  mat-  A«^  ^  ^<MUf 
ters  alleged  in  former  numbers  of  our  paper  against 
Assheton  Smith  and  Hughes/'  which  matters  are  described 
in  Ibrmer  parts  of  the  declaration,  and  are  admitted  to  be 
libdlouB*  It  means  simply  that  the  writer  adheres  to  his 
fbomer  libellous  imputations.  If  the  paragraph  is  to  be 
understood  controversiaUtff  as  is  contended  on  the  other 
Bide,  it  is  elliptical — ^it  must  be  read,  *'we  assert  them 
dgainat  the  assertion  of  Assheton  Smith  and  Achilles 
Hugfaea/'  The  direct  and  immediate  sense  of  the  word 
''  against"  is  an  accusatory  sense ;  the  other  is  a  transitive 
and  secondary  sense.  [Jldersott,  B. — That  is  soj  when 
yoa  speak  of  an  acl  of  violence ;  but  an  assertion  against 
ft  man  is  a  contradiction  of  him.]  It  is  submitted  that  it 
ratlter  means  an  assertion  criminatory  of  him.  [Alderson, 
B,«^A1I  that  is  said  here  may  be  true,  and  yet  the  cases 
apoken  of  may  all  apply  to  a  third  person — and  every  word 
may  .have  its  natural  meaning: — *'We  re-assert  that  the 
eases  formerly  stated  by  us  are  true ;  we  assert  them  not- 
withstanding the  contradiction  of  Smith  and  Hughes ;  and 
we  assert  that  they  are  such  as  no  gentleman  or  honest 
man  would  resort  to.'*]  Even  if  the  words  are  ambiguousj 
and  capable  of  a  double  interpretation,  that  is  not  a  suffi- 
client  ground  to  arrest  the  judgment  after  verdict;  the 
Court  will  presume  that  the  jury  have  found  the  malicious 
meaaing  of  which  they  are  capable ;  Tomlinson  v.  Brittle^ 
bank  {a).  The  question  is  not  whether  another  meaning 
call  be  put  upon  them,  but  whether  the  jury  might  not 
find  :them  to  have  a  libellous  sense.  [Lord  Abinger, 
CB. — If,  according  to  their  natural  import,  the  words 
are  libellous — although  they  might  be  explained  away — 
the  verdict  of  the  jury  is  conclusive,  but  not  otherwise* 
"Where  they  are  ambiguous  in  tl<emselves,  the  verdict  of 
the  jury  will  not  help  them,]     The  question  is  merely 

(a)  4  B.  &  Ad.  630;  1  Nev.  &  M.  455. 
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Stek.  «/  Pkm,  whether  the  words  are  reasonably  capable  of  a  libelloas 
meaning :  Harvey  v.  French  (a),  Woolnoth  v,  Meadotos  (6), 
Adams  v.  Meredew  (c)«  [Lord  Abinger^  C.  B. — ^The 
whole  of  your  argument  is  in  truth  this — that  *^  assert 
against"  means  '' charge."] 

Whaieley  and  Busby ^  contra. — Firsts  this  is  a  separate 
count.  It  appears  on  the  statement  in  the  count  itself^ 
that  it  applies  to  a  different  day  and  a  different  trans^ 
action.  The  precedents  are  all  in  this  form ;  see  2  Chit. 
PI.  4&T,  where  2  Lev.  193,  and  3  Lev.  358,  are  cited  to 
shew,  that  if  the  second  count  commence  '^  And  whereas 
also/'  &c.,  it  will  be  sufficient.  This  count  must  be  read 
with  reference  to  the  introductory  facts  set  forth  in  the 
first  county  but  without  reference  to  the  libels  contained 
in  the  previous  counts.  It  must  otherwise  be  contended 
that  there  ought  to  be  a  special  introduction  to  each 
count. 

Secondly. — It  makes  no  difference  in  this  case  that  the 
question  arises  after  verdict.  If  the  words  be  equivocal 
in  themselves,  the  plaintiff  is  bound  to  shew,  by  extrinsic 
statement,  what  was  the  sense  in  which  they  were  used, 
and  that  they  do  import  a  libel :  Hawkes  v.  Hawkey  (J). 
It  is  the  same  as  if  there  had  been  a  general  demurrer  to 
the  declaration  :  the  plaintiff  must  shew  that  in  the  reason- 
able and  natural  construction  of  the  words  they  impute 
misconduct  to  him.  Now,  the  natural  sense  of  these 
words  does  not  import  any  charge  against,  but  only  a  con- 
tradiction of,  the  plaintiff.  Suppose  that,  his  agents  having 
been  accused  of  acts  of  intimidation,  and  the  cases  being 
published,  the  plaintiff  asserted  that  they  were  all  false : 
then  the  defendant  re-asserts  them  notwithstanding.  That 
is  all  which  these  words  necessarily  import.    In  Tomlinsan 

(a)  1  C.  &  M.  1 1.  (c)  3  Y.  &  J.  219. 

(6)  5  East,  463.  (d)  8  East,  427. 
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▼•  Britilebani,  the  natural  sense  of  the  word  '*  robbed,**  Bscft.  ^  PAmi^ 


unexplained  by  other  matter^  imputed  an  indictable  offence. 
In  Harvey  v.  French,  there  was  a  clear  imputation  of 
the  offence  of  sending  a  threatening  letter.  Kelly  y^ 
Partington  (a)  was  a  very  similar  case  to  the  present. 
There  the  declaration  stated  that  the  defendant,  intending 
to  injure  the  plaintiff  as  a  shopwoman  and  .servant,  malici« 
ously  spoke  of  her  as  such,  the  following  words : — ''  She 
secreted  Is.  6d,  under  the  till,  stating,  these  are  not  times 
to  be  robbed :"  and  these  words  were  held  not  to  be  defa- 
matory in  their  nature,  and  not  actionable  although  fol- 
lowed by  special  damage.  In  Sweetapple  y.  Jesse  {b), 
Littledale,  J.,  says : — "  After  verdict  for  the  plaintiff^,  the 
Court  must  presume  such  matters  as  it  was  necessary  for 
the  plaintiff*  to  prove,  in  order  to  support  the  allegations 
in  his  declaration.**  Parte,  J.,  states  the  rule  in  similar 
terms;  and  adds:  ''If the  declaration  had  alleged  an 
intention  to  impute  by  the  words,  that  the  plaintiff  had 
been  guilty  of  wilfully  setting  fire  to  his  premises,  under 
circumstances  which  would  have  made  it  a  crime,  then, 
after  verdict,  it  must  have  been  presumed  that  the  words 
were  proved  to  have  been  used  in  that  sense.'*  So  here, 
the  plaintiff  might  have  so  framed  his  count  by  the  intro* 
ductton  of  prefatory  matter,  as  that  the  verdict  might  have 
been  made  conclusive. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  later 
day  by — 

Lord  Abinoer,  C.  B. — This  was  the  case  of  a  declara- 
tion in  libel,  complaining  of  several  paragraphs  in  succes- 
sive numbers  of  a  newspaper,  and  a  motion  was  made  to 

(fl)  6  B.  &  Adol.  646 ;  3  Ne?.  (b)  5  B.  &  Adol.  27;  2  Ncv.  & 
&M.117.  M.d6. 
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jRreA.  of  PUat,  arrest  the  judgment,  on  the  ground  thut  one  of  them, 
which  consisted  of  the  following  words — **  We  again 
assert  the  cases  formerly  put  by  us  on  record ;  we  assert 
them  against  A*  S.  and  A.  H.  (the  plaintifT) ;  we  assert, 
that  they  are  such  as  no  gentleman  and  no  honest  maa 
would  resort  to/' — contained  nothing  amounting  in  kw  to 
a  libeL  The  first  answer  given  by  the  plaintiff^s- counsel 
to  this  application  was,  that  the  part  of  the  declaration 
on  which  these  words  were  set  forth^  was  not  to  l>e  con- 
sidered as  a  separate  count;  but  that  all  the  allegations  in 
the  declaration,  although  charging  different  libellous  pub* 
lications  in  different  numbers  of  the  newspaper,  asiounted 
only  to  one  count  in  alL  We  are,  however,  of  a  coatmry 
opinion,  and  entertain  no  doubt  that  this  declaration  con- 
tains several  counts,  and  that  this  is  a  separate  and  distinct 
one  from  the  two  which  preceded  it.  The  second  question 
which  has  been  raised  in  the  case  is  much  more  im- 
portant; namely,  what  is  the  legal  effect  of  these  words, 
when  considered  after  verdict  ?  It  certainly  appears  most 
natural  to  conclude,  that  the  jury,  who  have  given  da- 
mages on  this  count,  must  have  understood  it  as  conveying 
some  injurious  charge  against  the  plaintiff.  If  the  word 
''  against/'  in  this  sentence,  were  to  be  read  as  being  used 
merely  in  denial  of  the  correctness  of  some  assertion  made 
by  the  plaintiff,  the  words  certainly  would  not  be  libellous; 
and  that  is  undoubtedly  a  sense  of  which  it  is  susceptible : 
but  if  the  words  were  meant  to  signify  "  we  assert  in  ae^ 
cusaiion  o/*"  the  plaintiff,  &c.  then  they  would  be  libel- 
lous. It  should  seem  that  the  latter  is  the  sense  in  which 
the  jury  understood  them,  and  although  we  entertained 
some^doubt  upon  the  argument,  on  consideration,  we  think 
it  is  the  more  natural  construction.  The  rule  must  there- 
fore be  discharged. 

Rule  discharged. 
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Exth.  rf  PUoit 
1888. 


Stewart  and  Others  r.  Aberdein. 


X  HIS  was  an  action  on  a  policy  of  insurance,  effected  In  an  action  on 

CD  the  Vrow  Elizabeth,  at  and  from  Liverpool  to  Narva,  iuranceonthip, 

and  from  thence  to  Dantzig,  by  Messrs.  Douglas,  Ander-  5fco**^brokeri 

son,  &  Co.,  of  London,  as  agents  of  the  pUindffs,  Messrs.  <»  London,  ai 

Stewart,  Bald,  &  Ca,  merchants  of  Liverpool.  piaimiffi,  who 

The  defendant  pleaded,  lst,as  tothe8umof97/.lU.8d.,  iTli^pS"^ 

vmrce]  of  the  sum  of  100/.  in  the  first  count  of  the  deelara-  ^*;«  ^e^n^l^nt 

'^  pleaded,  that 

tion  mentioned,  that  after  the  cause  of  action  in  the  said  after  the  loss 
first  eoiint  mentioned,  with  respect  to  that  sum,  had  ac-  D!&*Co.%y 
erued,  and  before  the  commencement  of  this  suit,  to  wit    '"fh^^jy  J||fj 

assent  of  the 
plaintiffii,  settled 
and  Sdjost^  with  the  defendant  the  amount  of  the  lost,  acct)t<ding  to  the  usage  and  custom  of 
merchants  in  that  behalf,  at  97/.  per  cent. ,  of  which  the  plaintiffs  had  notice,  and  assented  to 
and  acquiesced  in  the  said  adjustment;  that  D.  and  Co.,  at  the  time  of  the  payment  and  satisfac- 
tion of.  the  loss  as  after  mentioned,  were  indebted  to  the  defendant  in  an  amount  exceeding  the 
said  sum  of  97/.;  and  thereupon  the  defendant,  by  and  witli  the  privily,  knowledge,  and  consent 
of  the  plaHitiflfk,  paid  and  satisfied  the  said  sum  of  97/.,  by  giving  credit  to  D.  &  Co.  for  that  amount 
in  their  account  with  him;  and  the  defendant  then  wholly  discharged  D.  &  Co.  from  all  claims 
in  respect  of  that  sum  In  his  said  account  with  them;  which  payment  and  satisfaction  D.  &  Co, 
ha4  full  authority  from  the  plaintifis  to  accept  from  the  defendant  on  their  behalf,  as  and  for  pay- 
ment and  satisfaction  by  the  defendant;  and  the  plainiiffs  then  accepted  such  settlement  and  payment 
in  full  8Biii«Action  and  discharge  of  the  cause  of  action  as  to  tiie  said  auni  of  97/L 

It  appeared  in  evidence  tliat  the  plaintiffsf  had  for  several  years  effected  insurances  in  London 
through  D.  and  Co.,  and  had  had  general  and  insurance  accounts  current  with  them.  The  policy 
iq  question  was  effected  in  September  1835;  the  loss  appeared  on  Lloyd's  boolcs  in  May  1836. 
D.  and  Co.  were  then  indebted  to  the  defendant  to  the  amount  of  217/.  on  their  underwriting 
aeoonat  of  the  preTious  year.  In  Juiw  1836,  they  agreed  this  account  with  the  defendant,  and 
paid  him  100/.,  leaving  the  remainder  on  the  account  to  meet  the  loss  in  question.  In  Septem- 
ber, It  was  ad}asted  by  the  defendant  and  all  the  other  underwriters,  except  two,  at  97/.  per  cent 
A  memorandum  was  written  on  the  policy,  staling  the  loss  to  bo  payable  in  one  month,  and  the 
defendant*s  subscription  was  struck  through;  and  the  loss  was  then  passed  into  the  accounts 
between  O.  &  Co.  and.  the  defendant.  In  November,  the  loss  being  then  about  to  be  adjusted  by 
the  other  two  underwriters,  D.  &  Co.  advised  the  plaintifis  thereof,  and  the  plaintiffs  drew  bills  on 
them  for  the  asoont  of  the  lost.  On  the  19th  November,  D.  &  Co.  inclosed  them  a  credit  note 
of  the  settlement  of  the  whole  loss,  and  carried  the  amount  of  it  to  the  credit  of  their  insurance 
account  with  the  plalmiffk,  of  which  they  sent  them  an  extract;  and  they  debited  the  plaintifft 
with  premiums  to  the  end  of  September,  leaving  a  balance  due  to  the  plaintiffs,  which  they  trans- 
ferred to  the  credit  of  the  general  account.  At  the  foot  of  the  credit  note  was  written,  "  Above  la 
the  dredit  note  of  the  loss  per  Vrow  Elizabeth,  1155/.  3#.  10^.,  but  without  our  prejudice  until  in 
cash  from  the  undeiwiiters."  The  usage  at  Lloyd's  was  proved  by  several  insurance  brokers  to 
be  td  settle  louet,  aa  between  the  broker  and  the  underwriter,  in  the  manner  above  suted,  and 
some  of  them  stated  that  the  usage  was  well  known  in  Liverpool : — Held,  that  there  was  sufficient 
evidence  of  a  custom  between  the  brokers  and  underwriters  to  make  settlements  in  accounts  by 
taking  credits  aa  payments,  and  of  such  a  settlement  having  been  made  in  the  present  case,  and 
also  of  the  plaintiffs  having  authorized  the  brokers  to  make  such  settlement,  as  in  substance  to 
prove  the  plea,  and  to  discharge  the  underwriters. 

Heldt  also,  that  the  memorandum  at  the  foot  of  the  credit  note  did  not  ne cestarily  import  that 
the  broken  were  to  receive  payment  in  cash  from  the  imderwriters. 
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Am*,  tf  Fhoh  on  the  20th  of  September,  1836,  the  said  persons  using 
the  name,  style,  or  firm  of  Douglas,  Anderson,  &  Co.,  the 
said  agents  for  the  plaintiffs  in  the  said  first  count  men- 
tioned, by  and  with  the  authority  and  assent  of  the  plain- 
tifib,  settled  and  adjusted  with  the  defendant  the  amount 
of  the  loss  on  the  policy  of  insurance  in  the  said  first  count 
mentioned,  and  thereupon  the  amount  of  such  loss  was 
then  settled  and  adjusted,  according  to  the  usage  and  cue^ 
torn  of  merchants  in  thai  behalf,  at  a  certain  sum,  to  wit, 
the  sum  of  97/.  lis.  8d.,  in  respect  of  the  said  sum  of  1001. 
so  underwritten  by  the  defendant,  on  the  said  policy  in 
the  said  first  count  mentioned,  of  which  the  plaintiffs  then 
had  notice,  and  then  assented  to  and  acquiesced  in  the 
said  adjustment.  And  the  defendant  further  says,  that 
the  said  Messrs.  Douglas,  Anderson,  &  Co.,  before  and  at 
the  time  of  the  payment  and  satisfaction  of  the  said  loss 
so  adjusted  by  the  defendant,  as  hereinafter  mentioned, 
were  indebted  to  the  defendant  in  divers  large  sums  of 
money,  exceeding  in  the  whole  the  said  sum  of  97/.  1  Is.  8d., 
parcel  &c.  And  thereupon,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  defendant,  by  and  with  the  privity,  knowledge,  and 
consent  of  the  plaintiffs,  paid  and  satisfied  the  said  sum  of 
97/.  lis.  &d.  parcel  &c.,  by  giving  credit  to  the  said 
Messrs.  Douglas,  Anderson,  %  Co.,  for  the  said  sum  of 
97/.  lis.  8c/.,  fit  their  said  account  with  the  defendant;  and 
the  defendant  then  wholly  discharged  the  last-mentioned 
persons  from  all  claims  in  respect  of  such  last-mentioned 
sum  of  money,  in  this  said  account  with  them ;  and  which 
said  payment  and  satisfaction  the  said  last-mentioned 
persons  had  full  authority  from  the  plaintiffs  to  accept 
and  receive  from  the  defendant  on  their  behalf,  as  and 
for  payment  and  satisfaction  by  the  defendant  of  the  said 
sum  qf97L  lis.  8c/.  parcel  &c. ;  and  the  plaintiffs  then 
accepted  such  settlement  and  payment  by  the  defendant 
as  aforesaid)  in  full  satisfaction  and  discharge  of  the  said 
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cause  of  action^  as  to  the  said  sum  of  97/.  Us.  8d.|  parcel  &«^  ^  nsr> 
&c.     And  as  to  the  residue  of  the  said  sum  of  100/.  in     <^_.,^^ 
the  first  count  mentioned,  the  defendant  says,  that  no      STswAaT 
loss  was  sustained  in  respect  of  the  subject-matter  of  in- 
suranee  in  the  said  policy  in  the  said  first  count  men- 
tionedi  beyond  the  said  sum  of  97/.  Us.  Sci,  parcel  &c.| 
BO  paid  and  satisfied  as  aforesaid.    And  this  the  defend- 
ant is  ready  to  verify,  &c. 

Second  plea,  as  to  the  said  sum  of  97/.  lis.  8d,  parcel 
&c,  that  long  before  the  said  policy  of  insurance  in  the 
first  count  mentioned  and  efiected,  and  from  thence  until 
and  at  the  time  of  the  adjustment  and  payment  hereinafter 
mentioned  of  the  said  loss  in  the  said  first  count  mentioned, 
the  said  Messrs.  Douglas,  Anderson,  &  Co.,  the  said 
agents  of  the  plaintiffs  in  the  first  count  mentioned,  exer- 
cised and  carried  on  the  trade  and  business  of  insurance 
brokers  in  the  city  of  London,  and  the  defendant  exer- 
cised and  carried  on  the  trade  and  business  of  an  under- 
writer in  the  said  city  of  London ;  and  during  all  the  time 
aforesaid,  accounts  had  existed,  and  at  the  time  of  the 
loss,  and  of  the  adjustment  and  payment  of  the  loss  on  the 
said  policy,  did  exist  between  the  said  Messrs.  Douglas, 
Anderson,  &  Co.,  as  such  insurance  brokers  as  aforesaid, 
and  the  said  defendant  as  such  underwriter  as  aforesaid  ; 
and  in  which  accounts  the  said  Messrs.  Douglas,  Ander- 
son, &  Co.,  had  credit  for  losses,  returns  of  premiums,  and 
daims  on  policies  underwritten  by  the  defendant,  and  the 
defendant  had  credit  for  premiums  of  insurance  on  policies 
of  insurance  underwritten  by  him,  and  effected  by  the  said 
Messrs.  Douglas,  Anderson,  &  Co.,  as  such  insurance 
brokers  as  aforesaid ;  and  at  the  time  when  the  loss  on  the 
said  policy  became  known  as  hereinafter  mentionedj  the 
said  Messrs.  Douglas,  Anderson  &  Co.,  were  indebted  on 
the  said  account  to  the  defendant  in  divers  large  sums  of 
money, exceeding  in  the  whole  the  said  sum  of  97 L  Us.  8d., 
parcel  &c. ;  and  the  defendant  further  says,  that  accord- 
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Etek.  rf  PUat,  ing  to  the  usage  and  custom  used  and  approved  of  amongst 
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merchants^  insurance  brokers,  and  underwriters,  in  (he 
city  of  London,  when  any  loss  or  claim  on  a  policy  of  ibt 
surance  is  adjusted  and  settled  between  an  inauranoe 
broker  and  underwriter  of  such  policy,  and  between  whom 
such  accounts  as  aforesaid  exist,  unless  the  assured  shall 
otherwise  direct,  the  premiums  for  which- the  underwriter 
has  credit  in  such  account  at  the  time  when  such  loss  ia 
made  known,  are  set  off  against  the  amount  of  such  loss  or 
claim  on  the  policy,  and  the  insurance  broker  is  allowed 
in  such  account  to  the  amount  of  such  loss  or  claim ;  and 
if,  at  the  time  of  the  loss  being  made  known  as  aforeaaidi 
the  amount  of  premiums  for  which  the  underwriter  had 
credit  exceeds  the  amount  of  such  loss  or  claim,  then  such 
set«*off  is  deemed  and  considered  as  payment  and  satiafac* 
tion  by  the  underwriter  of  such  loss  or  claim,  and  the  in- 
surance broker  holds  himself  accountable  to  the  asaured 
for  the  payment  to  him  of  such  loss  or  claim :  of  which  said 
usage  and  custom  the  plaintiffs,  before  and  at  the  time  of 
effecting  the  said  policy,  and  of  the  adjustment  and  payr 
ment  hereinafter  mentioned  of  the  said  loss  on  the  said 
policy,  had  notice,  and  assented  thereto ;  and  the  defend- 
ant further  says,  that  the  said  loss  on  the  said  policy  be- 
came first  known  to  the  defendant,  to  wit,  on  the  1st  day 
of  May,  1836;  and  that  after  the  said  cause  of  action,  with 
respect  to  the  said  sum  of  97/.  lU.  8d.t  parcel  &c.,  had 
accrued,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  SOtli  day  of  September,  1836,  the  said  Messrs. 
Douglas,  Anderson,  &  Co.,  as  the  agents  of  the  plaintiffs, 
and  with  their  knowledge  and  assent,  adjusted  and  settled 
with  the  defendant  the  amount  of  the  said  loss  on  the  said 
policy  of  insurance,  and  the  amount  of  such  loss  was  then 
settled  and  adjusted  according  to  the  usage  and  custom  of 
merchants  in  that  behalf,  at  a  certain  sum,  to  wit,  tlie  aaid 
sum  of  97/.  11^.  8d.f  in  respect  of  the  said  sum  of  100/. 
so  underwritten  by  the  defendant  on  the  said  polioy^  of 
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which  the  plaintiffs  then  had  notice,  and  fully  assented  St^.  of  PUoMf 


and  acquiesced  in  the  said  adjustment;  that  the  defend- 
ant, according  to  the  said  usage  and  custom  hereinbefore 
mentioned,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  gave  credit  to  the  said  Messrs.  Douglas,  Ander« 
son,  &  Co.,  in  their  account  with  him,  for  the  said  sum  of 
97&  11^.  8cL,  by  setting  off  premiums  to  that  amount  for 
which  the  defendant  had  credit  in  such  account  at  the 
time  the  said  loss  became  known  as  aforesaid,  against  such 
loss  as  aforesaid ;  and  the  said  Messrs.  Douglas,  Anderson, 
&  Co.,  then  had  credit  to  the  extent  of  the  said  loss  so  ad- 
justed as  aforesaid  in  their  said  account  with  the  defend- 
ant, and  then  held  themselves  accountable  to  the  plaintiflk 
fbr  the  payment  to  them  of  the  said  sum  of  07/.  1  Is*  8<f. ; 
of  all  which  premises  the  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice,  and  fully  assented 
and  acquiesced  therein,  and  then  gave  up  and  relinquidied 
all  claim  against  the  defendant  in  respect  of  the  said  sum 
of  97/.  \\a.  8d.,  parcel  &c.,  and  accepted  the  said  Messrs. 
Douglas,  Anderson,  &  Co.,  ns  their  debtors  as  to  the  said 
sum  of  97/.  lis.  8d.,  parcel  &c.,  in  lieu  of  the  defendant, 
and  the  said  defendant  was  thereby  induced  to  give  fresh 
credit  to  the  said  Messrs.  Douglas,  Anderson,  &  Co.,  for 
other  premiums  in  his  said  account  with  them;  by  reason 
of  which  said  several  premises,  the  said  cause  of  action, 
and  all  claim  by  the  plaintiffs  against  the  defendant,  as  to 
the  said  sum  of  97/.  11^.  8c/.,  parcel  &c.,  became  and  was 
wholly  extinguished  and  discharged  and  satisfied.  And  as 
to  the  residue  of  the  said  sum  of  100/.  in  the  first  count 
mentioned,  the  defendant  says,  that  the  loss  in  the  said 
first  count  mentioned  did  not  exceed  the  rate  of  97/.  lis.  Srf. 
on  the  said  sum  of  100/.  so  insured  by  the  plaintiffs  as  in 
the  said  first  count  mentioned :  and  this  the  defendant  is 
ready  to  verify,  &c. 

The  declaration  contained  also  the  usual  common  countSi 
to  which  the  defendant  pleaded  non  assumpsit. 
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JML  9f  Pltoff      Replication  to  the  first  plea,  that  the  said  plesi  and  the 

^  *  ^     statements  therein  contained,  are  not  true  in  substance 

Stbwart      and  fact ;  concluding  to  the  country.    There  was  the  like 

AaaasuK.     replication  to  the  second  plea,  and  issues  were  joined  on 

both. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  tbe  sittings 
at  Guildhall  after  Michaelmas  Term,  18S7,  the  facts 
appeared  to  be  in  substance  as  follows : — 

The  policy  in  question  was  effected  on  the  S6th  Sep- 
tember, 1835,  and  the  defendant  was  an  underwriter  upon 
itforlOCM. 

The  loss  appeared  upon  Lloyd's  books  in  May  1886* 
At  the  time  of  the  loss  thus  appearing,  Douglas,  Anderson, 
and  Co.  were  indebted  to  the  defendant  in  a  balance  of 
217L  3s.  8d,  on  their  underwriting  account  of  the  pre- 
vious year,  up  to  March  1836 ;  and  in  the  month  of  June, 
1836,  their  clerk  agreed  this  account  with  the  defendant's 
clerk,  and  paid  him  the  sum  of  100/.,  leaving  117/.  3«.  8d. 
on  the  account,  which  was  retained  to  meet  the  loss  on  the 
Yrow  Elizabeth. 

The  documents  to  establish  the  loss  were  not  brought 
forward  until  the  month  of  September  1836,  and  on  the 
20th  of  that  month  it  was  adjusted  by  the  defendant  and 
all  the  other  underwriters,  except  two,  at  97/.  lls»  Sd. 
per  cent. 

A  memorandum  was  written  on  the  policy,  stating  the 
loss  to  be  payable  at  one  mouthy  and  the  defendant's  sub- 
scription was  struck  through,  and  the  loss  was  then  passed 
into  the  accounts  between  Douglas,  Anderson,  and  Co. 
and  the  defendants,  in  their  respective  books,  but  the 
accounts  were  not  formally  agreed  between  them. 

The  plaintiffs  had  for  several  years  employed  Douglas, 
Anderson,  &  Co.  as  their  brokers  for  effecting  insurances 
in  London,  and  the  latter  had  a  general  account  current, 
as  well  as  an  insurance  account,  with  the  plaintiffs ;  each 
being  kept  quite  distincti  and  tbe  balance  of  the  insurance 
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account  being  at  certain  periods  carried  into  the  general  Batk.  qf  PUm^ 
account  as  cash.  . 

The  further  information  required  by  the  two  under-  STiwAaT 
writers,  who  had  not  adjusted  the  loss  in  September,  was  AaaMnir. 
laid  before  them  in  the  early  part  of  Novemberi  and 
Douglas,  Anderson,  &  Co.  having  advised  the  plaintiffs 
of  the  loss  being  about  to  be  settled  by  them,  the  plain- 
tiffs drew  two  bills  for  600/.  each,  on  the  16th  and  17th 
November,  and  on  the  19th  of  November,  Douglas,  An- 
derson, &  Co.  enclosed  them  a  credit  note  or  account  of 
the  settlement  of  the  whole  loss,  the  amount  of  which 
{11551.  Ss.  10 J.)  they,  Douglas,  Anderson,  &  Co«,  carried 
to  the  credit  of  the  insurance  account,  of  which  they  sent 
an  extract,  and  they  debited  the  plaintiffs  with  premiums 
to  the  end  of  September,  leaving  a  balance  of  886A  I2s.  Id. 
due  SI  St  February  in  the  plaintiffs'  favour,  which  they 
transferred  to  the  credit  of  the  general  account. 

At  the  bottom  of  the  credit  note  was  written,  ^'  Above  is 
thecreditnoteof  the  loss  per  Vrow  Elizabeth,  1155/.  Ss.  lOdL, 
but  without  our  prejudice  until  in  cash  from  the  under^ 
writers^ 

On  the  21st  November,  1836,  the  plaintiffs  acknow- 
ledged the  receipt  of  these  accounts,  and  stated  that  they 
would  be  examined. 

On  the  26th  November,  Douglas,  Anderson,  &  Co. 
stopped  payment,  and  as  soon  as  the  plaintiffs  were  aware 
of  this  circumstance,  one  of  them  came  up  to  London,  and 
demanded  payment  of  the  underwriters,  and  amongst 
others  of  the  defendant;  which  being  refused,  the  pre- 
sent action  was  brought. 

At  the  trial  several  insurance  brokers  were  called,  who 
stated  the  usage  at  Lloyd's,  as  to  settlements  between 
underwriters  and  the  brokers,  to  be  as  above  detailed, 
and  it  was  also  stated  by  some  of  them  to  be  well  known 
at  Liverpool  as  well  as  in  London.  For  the  plaintiffs 
it  was  contended,  on  the  authority  of  the  cases  of  Mussell 
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EMch;  of  PUas,  y.  Bongley  (a)  and  Scott  v.  Irving  (6),  that  the  set-off 
between  the  brokers  and  the  underwriter  was  not  binding 
on  the  plaintiffs,  who  were  not  expressly  shewn  to  have 
any  knowledge  of  the  usage;  and  also  that  the  memo* 
randum  at  the  foot  of  the  credit  note  shewed  that  the 
brokers  did  not  treat  the  settlement  as  being  conclusive  as 
a  payment  to  them  from  the  underwriters. 

The  Lord  Chief  Baron,  in  summing  upi  expressed  his 
opinion  that  the  notion  had  been  pushedtoo  far  about  the 
actual  payment  in  cash,  and  that  it  appeared  to  him  that  if 
one  man  has  to  pay  another  money  on  account  of  his  princi- 
pal, and  there  is  money  due  to  him  from  such  other  persoui 
it  makes  no  difference  to  the  principal  whether  there  is  an 
interchange  of  bank  notes,  or  a  mere  transfer  of  accounts 
from  one  side  to  the  other,  and  that  it  is  equally  a  pay- 
ment, if  it  is  done  without  fraud.  He  however  left  the 
whole  facts  to  the  jury,  and  directed  them  to  consider 
whether  parties  effecting  insurance  for  their  own  benefit 
through  an  agent,  must  not  know  what  is  the  habit  of 
dealing  between  the  broker  and  underwriter;  and  whe- 
ther the  authority  to  settle  must  not  mean  that  the  broker 
should  settle  in  the  same  way  as  is  the  custom  to  settle 
with  underwriters.  That  in  such  case  he  considered  the 
broker  to  be  hable  to  his  principal  after  such  seltlementi 
and  that  the  plea  was  proved ;  but  if  it  was  only  expected 
that  the  payment  should  be  a  payment  in  cash,  then  the 
plaintiflfs  were  entitled  to  a  verdict.  With  respect  to  the 
memorandum  at  the  foot  of  the  credit  note,  his  Lordship 
thought  that  all  which  it  imported  was  this — that  inas- 
much as  the  account  had  not  yet  been  adjusted  by  all 
the  underwriters,  the  brokers,  allowing  the  assured  to 
draw  for  the  whole  amount  of  the  loss  in  the  meantime, 
did  so  without  prejudice  to  their  rights  in  case  the  others 
should  not  pay  or  Fettle  in  account  with  them.  He  how- 
Co)  4  B.  &  Aid.  395.  (b)  1  B.  &  AdoL  605. 
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ever  kft  it  to  the  jury  to  say  whether  the  interpretation  Sgeh.  of  PUoi, 
put  upon  it  by  the  plaintiflPs'  counsel  was  the  correct  one.     v,^..,^^ 
The  jury  found  a  verdict  for  the  defendant.  Stbwart 

In  Hilary  Term,  Cresswell  obtained  a  rule  nisi  for  a  abbkobiiu 
new  trial,  on  the  ground  tl)at  the  Lord  Chief  Baron  had 
misdirected  the  jury, — first,  in  stating  to  them  his  opinion 
that  the  settlement,  under  the  circumstances  proved, 
amoanted  to  payment  to  the  plaintiflfs,  there  being  no 
sufficient  evidence  to  shew  that  they  were  cognisant  of 
the  usage;  and,  secondly,  as  to  the  effect  of  the  memo- 
randum. 

Maule  shewed  cause  in  Easter  term. — The  direction  to 
the  jury  was  fully  warranted  by  the  evidence.  The  pre- 
sent case  might  be  decided  on  considerations  arising  out 
of  die  nature  and  particular  circumstances  of  it,  without 
reference  to  the  former  decisions  on  this  subject:  it  is 
necessary,  however,  to  refer  to  tliem  in  order  to  shew  that 
they  are  not  conclusive  authorities  against  the  defendant 
in  this  case.  In  Todd  v.  Reid  (a),  (which  is  very  shortly 
reported,  and  was  decided  on  motion  for  a  new  trial,  with- 
out argument),  it  was  undoubtedly  stated  by  the  Court 
that  the  usage  at  Lloyd's,  to  set  off  the  general  balance 
due  from  the  broker  to  the  underwriter,  in  the  settlement 
of  a  particular  loss,  could  not  be  supported  in  law,  and 
that  the  broker  was  only  entitled,  as  agent  of  the  as- 
aured,  to  receive  payment  in  cash.  The  Court  disposed 
of  the  case  by  sayintr,  '*  This  i3  in  fact  an  attempt  to  pay 
the  debt  of  one  person  with  the  money  of  another."  It  is 
difficult  to  see  how  such  a  conclusion  could  be  applied  to 
such  a  case.  An  insurance  broker  owes  money  to  the 
underwriter,  and  the  underwriter  to  the  assured: — ^is 
there  any  thing  unlawful  in  an  agreement  amongst  them 
that  the  assured  shall  receive  his  money  from  the  broker, 

(a)  4  B.  &  Aid.  210. 
VOL.  XV.  R  tf.  W. 
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9f  ¥km^  and  take  him  for  his  debtori  and  that  the  debt  of  the 
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s^^^,^^^,^     broker  to  the  underwriter,  and  of  the  latter  to  the  assured, 

aTBWABT  shall  both  be  discharged?  It  is  not  like  the  case  where 
a  servant  is  specifically  employed  to  fetch  money  for  his 
master  in  specie — this  is  the  case  of  the  employment  of  an 
agent,  whose  creditor,  by  the  very  nature  of  the  business 
in  which  he  is  employed,  the  assured  is  to  become.  The 
strict  rule  laid  down  in  Todd  v.  Reid  is  no  more  applica- 
ble to  the  case  of  an  insurance  broker  than  to  that  of  a 
banker.  When  once  the  broker  makes  himself  conclusively 
the  debtor  of  the  assured^  whether  by  receipt  in  cash  from 
the  underwriters,  or  by  settlement  with  them  in  account, 
that  is  all  the  assured  has  to  require.  [Lord  Abinger^ 
C.  B. — Suppose  two  merchants  have  a  running  account,  and 
one  of  them  desires  to  increase  his  credit,  and  authorizes 
the  other  to  receive  money  for  him ;  does  not  that 
mean,  to  carry  it  to  the  account — unless  the  party  speci- 
fically directs  the  contrary  ?  Is  it  not  a  question  of  fact, 
what  the. principal  means  the  agent  to  do?]  Unquestion* 
ably;  and  here  it  is  clear  what  it  is  which  the  principal 
means  the  broker  to  do — namely,  to  settle  the  account  so 
as  to  make  himself,  according  to  the  established  and  under- 
stood usage,  the  debtor  of  his  principal.  Todd  v.  Reid^ 
however,  is  distinguishable  on  the  ground  that  there  it 
does  not  appear  that  there  was  any  evidence  to  shew  that 
the  plaintiff  was  cognisant  of  the  usage.  In  Russell  v« 
Baugley  (a),  the  main  ground  on  which  it  was  held  that 
the  underwriter  was  not  discharged,  was  that  his  name 
had  never  been  struck  off  the  policy :  and  Abbott^  C.  J., 
while  he  states  the  general  rule  of  law  to  be,  that  *'if  a 
creditor  employs  an  agent  to  receive  money  of  a  debtory 
and  the  agent  receives  it,  the  debtor  is  discharged;  but  if 
the  agent,  instead  of  receiving  money,  writes  off  money 
due  from  him  to  the  debtor,  then  the  latter  is  not  dis- 

(^)4B.&Ald.395. 
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charged  ;'*  admits  that  "  in  cases  of  insurancCi  usage  lAay  Egtk,  of  Pktu,. 
possibly  introduce  a  different  rule."  Here  the  jury  have 
found  the  existence  of  the  usage,  and  the  knowledge  of  it 
by  the  plaintiffs.  The  express  ground  of  the  decision  in 
Scoit  V.  Irving  {a),  was,  that  the  assured  was  not  shewn 
to  be  cognisant  of  the  usage :  and  all  the  Court  admit  that 
there  may  be  cases  where  an  assured,  being  cognisant  of 
such  usage,  may  be  supposed  to  have  assented  to  it,  and 
therefore  be  bound  by  it.  Barileti  v.  Pentland  (6),  again, 
proceeds  expressly  upon  the  assumption  that  the  plaintiffs 
knew  nothing  of  the  usage»  and  that  the  defendant's  name 
had  been  struck  off  the  policy  without  their  assent.  Lord 
Tenierden  there  says — "Merchants  residing  in  London, 
and  effecting  insurances  there,  may  reasonably  be  sup- 
posed to  be  acquainted  with  the  usage,  and  to  act  upon  it: 
but  there  is  nothing  in  the  case  to  raise  such  a  presump- 
tion against  the  present  plaintiffs ;  on  the  contrary,  there 
is  every  thing  to  rebut  such  a  presumption.*'  May  not 
merchants  in  Liverpool  also,  in  these  times  of  constant 
and  rapid  communication  with  the  metropolis,  be  taken  to 
know  the  usage  of  the  place  where  they  have  been  in  the 
habit  of  effecting  insurances?  There  are  many  usages 
which  merchants  trading  in  London  are  presumed  to  be 
cognisant  of,  and  which  the  slightest  evidence  is  supposed 
to  bring  home  to  them.  [Lord  Abinger^  C.  B. — For 
instance,  the  usage  of  bankers  to  shut  their  shops  at  five 
o'clock,  after  which  hour  the  presentment  of  a  bill  there 
is  bad.]  So  also,  the  usage  of  setting-off  one-third  new  for 
old.  It  is  clear  that  in  the  present  case,  the  plaintiffs  had 
no  objection  to  treat  Douglas,  Anderson,  &  Co.  as  their 
'debtors,  instead  of  the  underwriters.  It  is  already  recog- 
nised in  the  Courts,  that  the  broker  is  the  debtor  of  the 
underwriter  for  the  premiums,  and  that  this  becomes  a  debt 
due  from  the  assured  to  the  broker,  before  actual  payment 

(•)  1  B.  &  Add,  605.  (6)  10  B.  &  Cr.  760. 
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'  ^     the  broker   for   the  premiums,   by  reason  of  his  credit 

Stcwakt  with  the  underwriter,  and  the  underwriter  gives  credit  to 
Abbrdbim.  ^^^  broker,  because  he  is  from  time  to  time  crediting  him 
for  losses.  And  (his  is  a  highly  convenient  mode  of  con- 
ducting the  business :  it  is  much  better  for  the  assured 
that  he  should  at  once  have  for  his  debtor  the  broker, 
whom  he  knows  and  trusts,  than  all  the  body  of  under- 
writers, who,  or  some  of  whom,  may  or  may  not  pay.  The 
usage  is  therefore  a  reasonable  one ;  it  was  clearly  proved ; 
and  there  was  abundant  evidence  to  go  to  the  jury  that 
the  plaintiffs  knew  of  it.  There  was  direct  proof  that 
it  was  well  known  at  Liverpool ;  and  the  long  accounts 
between  the  plaintiffs  and  Douglas,  Anderson,  &  Co.,  the 
retainer  of  117/.  to  meet  this  particular  loss,  and  their 
drawing  on  the  brokers  fur  the  amount  of  the  settlement^ 
shewed  clearly  that  they  had  been  accustomed  to  deal 
upon  the  terms  of  the  usage,  and  that  they  acquiesced 
in  it. 

Secondly,  there  was  no  misdirection  as  to  the  terms  of 
the  memorandum  of  the  19th  of  November.  Taking  the 
usage  to  exist,  and  to  have  been  known  to  the  plaintiffs, 
the  question  is,  whether  the  words  ''  without  our  prejudice 
until  in  cash  from  the  underwriters"  do  not  mean  merely 
"  until  the  account  is  good  '* — that  is,  until  the  balance  is 
in  our  favour.  lAlderson,  B.— Knowledge  of  the  usage 
being  traced,  it  means  '*  until  we  have  a  balance  to  justify 
a  payment."]  Andrew  v.  Robinson  {a)  is  an  authority  to 
shew  that  as  soon  as  the  broker  has  received  credit  in 
account  with  the  underwriter  for  a  loss  upon  a  policy,  he 
is  liable  for  the  amount  to  his  principal  as  money  had  and 
received ;  and  that  if  the  underwriter's  name  have  been 
erased  from  the  policy,  the  broker  cannot  dispute  the  lia^ 
bility  of  the  underwriter  for  the  loss,  nor  his  own  receipt 

(a)  3  Campb.  199. 
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of  the  sum  subscribed.     Besides,  the  meaning  to  be  put  Sxek.  rf  FUait 
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upon  the  memorandum  was  left  to  the  jury,  although  the 

learned  Judge  stated  the  construction  which  he  should 

himself  have  put  upon  it. 

Cresswell  and  Cowling,  contra. — A  clear  right  of  action 
being  vested  in  the  plaintiffsi  to  recover  from  the  defend- 
ant a  certain  sum  of  money,  in  respect  of  his  subscription 
of  the  policy,  the  defendant  alleges  that  he  has  satisfied 
it,  and  tlie  burden  of  proof  that  he  has  done  so  lies  on 
him.  Now,  he  alleges  by  his  plea,  that  Douglas,  Ander- 
son, &  Co.,  by  and  with  the  authority  and  assent  of  the 
plaintiffs,  settled  and  adjusted  the  loss  with  the  defendant, 
and  that  it  was  thereupon  settled  and  adjusted  according 
to  the  usage  and  custom  of  merchants  in  their  behalf,  at 
97/.  Ws.  8d.  per  cent.,  of  which  the  plaintiffs  had  notice, 
and  assented  to  and  acquiesced  in  such  adjustment :  that 
Douglas,  Anderson,  &  Co.,  at  the  time  of  the  payment  of 
the  loss  so  adjusted,  were  indebted  to  the  defendant  in 
monies  exceeding  the  amount  at  which  it  was  settled;  and 
thereupon  the  defendant,  by  and  with  the  privity,  know- 
ledge, and  consent  of  the  plaintiffs,  paid  and  satisfied  the 
loss  by  giving  credit  to  Douglas,  Anderson,  &  Co.,  for 
the  amount  in  their  account  with  him,  and  discharged 
them  from  all  claim  in  respect  of  it ;  which  payment  and 
satisfaction  they  had  full  authority  from  the  plaintiffs  to 
accept  from  the  defendant  on  their  behalf,  for  payment 
and  satisfaction  of  the  amount  of  the  loss.  All  this  he  is 
bound  to  prove.  Now,  there  is  no  doubt  the  brokers  had 
authority  to  settle  and  adjust  the  loss;  neither  has  there 
been  any  repudiation  by  the  plaintiffs  of  the  adjustment  at 
97/.  Il5.  8d.;  but  it  is  equally  clear,  that  there  was  no  au- 
thority to  the  brokers  to  settle  it  by  credit  in  account  with 
the  defendant.  The  defendant  could  not  pay  a  debt  to 
the  plaintiffs,  by  giving  credit  in  account  to  Douglas,  An- 
derson, &  Co. :  it  is  a  contradiction  in  terms.  But  further. 
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fijtch.  rf  Pleat,  the  defendant  sought  to  prove  payment  and  satisfaction 
to  the  plaintiffs,  merely  by  proof  of  the  usage  ;  for  there 
vras  no  distinct  proof  of  any  actual  adjustment  or  settle- 
ment with  Douglas,  Anderson  &  Co.  The  payment  of 
the  100/.  was  no  proof  of  the  kind  of  settlement  set  up  m 
the  plea,  but  of  a  settlement  by  payment  in  cash,  if  any 
thing.  The  defendant  undertakes  to  prove  that  the  plain- 
tiffs gave  authority  to  the  brokers  to  settle  by  allowance 
in  account — that  such  settlement  took  place — and  that  the 
assured  accepted  it  for  payment  and  satisfaction  of  the 
loss.  With  respect  to  the  alleged  convenience  of  this 
usage,  it  may  no  doubt  be  very  convenient  to  the  broker 
and  underwriter,  but  by  no  means  to  the  assured ;  he  is 
thereby  compelled  to  take  the  credit  of  the  single  insur- 
ance broker,  rather  than  the  united  credit  of  all  the  under- 
writers: he  is  driven  to  have  one  large  debtor  for  the 
whole  amount.  Here  it  was  said,  first,  that  the  plea  was 
substantially  made  out  by  proof  of  the  existence  of  the 
usaga  at  Lloyd*8,  and  that  the  assured,  dealing  there, 
should  be  bound  by  that  custom.  Todd  v.  Reid  is  a  direct 
authority  against  that  position.  [Parke,  B. — With  regard 
to  that  case,  it  certainly  is  incorrectly  reported :  I  was 
counsel  in  the  cause,  and  tiiere  was  no  proof  at  all  of  any 
settlement  in  account  between  the  broker  and  the  under- 
writer. I  made  a  note  accordingly  in  the  margin  of  my 
copy  of  the  report.]  At  all  events,  the  case  is  an  author- 
ity that  the  usage  to  settle  in  this  manner  cannot  by  itself 
be  considered  as  having  any  operation  at  all  as  against 
the  assured.  Further,  the  assured  are  not  bound  by  their 
simple  knowledge  of  the  usage,  unless  they  agree  to  be 
bound  by  the  operation  of  it.  Then  it  is  said  there  is 
evidence  of  such  assent ;  for  that  the  plaintiffs  drew  on  the 
broker  for  the  amount  of  the  settlement.  In  Russell  y. 
Bangley  that  circumstance  existed,  but  it  was  held  to 
make  no  difference.    Andrew  v.  Robinson,  and  Wilkinson 
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debiting  hnnelf  to  the  assured  can  be  co  dischar^  of  tbe 
underwriter.  Neither  is  the  su-lking  of  tbe  undervriter^'a 
name  off  the  poli^j,  unless  done  vith  the  assent  of  tbe 
aaanred,  in  order  to  discharge  hia :  BartUU  t.  Pemtimmd.  It 
it  altogetber  dldferent  from  the  suggested  case  of  a  banker: 
tbe  enstomer  lecds  Lim  the  mcney,  and  all  be  expecta  is 
tbat  tbe  banker  shall  pass  it  to  his  account.  In  BmritHi 
T.  Pemilamd^  Lord  Tenlcrd<:n  savs  expressly — **  As  to  tlie 
supposed  usage  at  LIov  J*s,  tbe  usage  in  a  particular  place^ 
or  of  a  particular  class  of  persons^  cannot  be  binding  on 
other  persons,  ucless  these  ether  persons  are  acqaainttd 
with  that  usage  amd  adept  it.**  In  tbe  subsequent  case  of 
Seoli  T.  Irrhg,  it  was  never  suggested  tbat  if  a  merchant 
residing  in  tbe  country  employs  a  London  broker,  be  ia 
therefore  to  be  bound  by  the  usage  at  LIoyd*8.  It  is  not 
like  a  question  as  to  the  general  usage  prcTailing  in  a  par* 
ticular  trade ;  there  the  parties  who  deal  together  in  that 
trade  must  be  taken  to  understand  the  nature  of  it.  Here 
tbe  only  dealing  of  the  plaintiffs  is,  to  give  the  broker 
authority  to  effect  the  insurance,  and  to  receive  the  money 
on  the  occurrence  of  a  loss.  The  alleged  usage  is  merely 
a  private  arrangement  for  their  mutual  convenience  be* 
tween  the  brokers  and  the  underwriters,  as  to  the  mode 
in  which  the  debt  shall  be  paid  when  it  has  accrued ;  it  ia 
not  properly  a  mercantile  usage  at  all.  [Lord  Abiifger, 
C.  B. — No  doubt  it  does  not  affect  the  principal  if  be 
intervenes.]  It  is  contended  on  the  other  side,  that  im* 
mediately  on  such  settlement,  the  broker  becomes  tbe 
creditor  of  tbe  underwriter,  and  the  debtor  of  the  assured* 
It  does  not  appear  in  any  of  the  previous  cases  how  long 
the  parties  had  been  in  the  habit  of  effecting  insurances 
in  London,  except  in  Barilett  v.  Peniland,  where  it  is 
stated  that  the  plaintiffs  had  been  in  the  habit  of  insuring 

(a)  6  Taunt.  110. 
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of  insurance  to  receive  payment  in  this  manner,  and  the 

plaintiffs  can  therefore  be  affected  only  by  direct  notice; 
for  they  can  only  be  taken  to  be  cognisant  of  the  usual 
incidents  of  the  contract;  Pelltf  v.  Royal  Exchange  Am' 
surance  Company  (a).  The  Lord  Chief  Baron  was  wrong, 
therefore,  in  leaving  it  to  the  jury  as  a  question  of  mere 
general  knowledge  by  the  plaintiffs  of  the  usage;  he  ought 
to  have  left  it  to  them  to  say,  wiiether  tliey  had  specific 
knowledge  of  it,  and  had  agreed  to  be  bound  by  it. 
[Parke,  B. — My  difiiculty  is,  to  see  when  this  constructive 
settlement  took  place.] 

With  respect  to  the  memorandum  at  foot  of  the  credit 
note,  the  natural  interpretation  of  it  would  certainly  be, 
that  the  broker  was  not  taking  upon  himself  any  responsi- 
bility, and  did  not  admit  any  previous  receipt  of  money,  or 
any  settlement. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abingeb,  C.  B. — This  was  an  action  on  a  policy  of 
assurance  on  the  Vrow  Elizabeth.  The  defendant  pleaded, 
first,  that  Douglas,  Anderson,  &  Co.  were  the  insurance 
brokers  and  agents  of  the  plaintiffs ;  that  after  the  loss 
had  occurred,  they  were  authorized  by  the  plaintiffs  to 
adjust  and  settle  the  loss,  which  they  did,  at  the  sum  of 
dlLlls.SiJL;  that  Douglas,  Anderson,  &  Co.,  as  such 
brokers,  were  indebted  to  the  defendant,  at  the  time  of 
such  adjustment,  in  a  larger  sum  of  money  than  the  amount 
80  settled ;  and  that  by  the  authority  and  with  the  sanction 
of  the  plaintiffs,  Douglas  and  Co.  accepted  a  credit  in 
account  with  the  defendant  as  a  satisfaction  and  payment 
of  the  said  sum  of  97/.  1  Is.  Set.,  and  made  themselves  liable 

(a)  1  Burr.  341. 
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to  the  plaintiffs  Tor  the  same,  who  discharged  the  defend-  Exeh.  of  P!ea$t 
ants  therefrom. 

This  is  the  substance  of  the  plea^  or  all  that  need  to  be 
proved,  to  entitle  the  defendant  to  a  verdict  in  regard  to 
the  97/.  Us.Sd. 

There  is  a  second  plea,  which ,  in  addition  to  these 
material  ficts,  sets  forth  a  custom  between  the  insurance 
broker  and  the  underwriters  in  London,  to  make  these 
settlements  in  account  by  way  of  payment  and  dischargei 
according  to  a  certain  usage  set  forth  in  the  plea.  It  then 
alleges,  that  the  plaintiffs  had  knowledge  of  that  custom, 
and  assented  to  it,  and  that  the  settlement  was  made 
accordingly. 

The  jury  found  a  verdict  for  the  defendant ;  upon  which 
there  was  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground,  first,  that  there  was  no  evidence 
that  the  plaintiffs  had  any  knowledge  of  the  custom  alleged^ 
or  had  assented  to  it;  and,  secondly,  that  there  had  been 
a  misdirection  as  to  the  interpretation  of  a  letter  of  the 
plaintiffs  to  the  defendant,  containing  what  was  called  the 
credit  note. 

This  case  has  been  very  fully  and  ably  argued  on  both 
sides,  and  in  the  course  of  the  argument  a  point  has  been 
discussed,  which  was  not  suggested  on  the  original  motion 
for  a  new  trial,  and  which  was  not  brought  into  controversy 
at  the  trial  at  all ;  namely,  whether  there  was  any  evidence 
that  the  defendant  ever  did  come  to  such  a  settlement  in 
account  with  the  insurance  broker,  as  is  by  him  in  hit 
pleading  alleged. 

The  Court  has  taken  the  whole  argument  into  full  con- 
sideration, and  has  come  to  the  conclusion,  that  there  was 
evidence  of  the  settlement  in  account;  that  there  was  no 
misdirection  upon  the  letter,  the  meaning  of  which,  as 
part  of  a  mercantile  correspondence,  was  left  to  the  judg* 
ment  of  a  jury  of  merchants,  nor  was  it  material  to  the 
issue ;  and  finally3  that  even  if  the  custom  was  not  specifi- 
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SxcL  rf  Pkm,  eally  proved  as  alleged,  or  if  it  was  not  proved  that  the 
plaintiffs  had  a  precise  knowledge  of  the  custom  as  alleged, 
yet  there  was  sufficient  evidence  of  a  custom  between  the 
brokers  and  underwriters,  to  make  settlements  in  account 
by  taking  credits  as  payments,  and  also  of  the  knowledge 
of  the  plaintiffs  of  such  a  custom,  and  of  their,  authorizing 
the  brokers  to  settle  with  the  underwriters,  and  to  give 
them,  the  plaintiffs,  credit  on  account  for  the  loss,  and  to 
permit  them  to  draw  on  the  brokers  for  the  amount.  There 
was,  therefore,  abundant  evidence  to  prove  the  first  plea^ 
if  not  the  second. 

It  must  not  be  considered,  that  by  this  decision  the 
Court  means  to  overrule  any  case  deciding  that  where  a 
principalemploys  anagent  to  receive  money,  and  pay  it  over 
to  him,  the  agent  does  not  thereby  acquire  any  authority 
to  pay  a  demand  of  his  own  upon  the  debtor,  by  a  set-off 
in  account  with  him.  But  the  Court  is  of  opinion,  that 
where  an  insurance  broker,  or  other  mercantile  agent,  has 
been  employed  to  receive  money  for  another,  in  the  gene- 
ral course  of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  acr 
count  with  the  principal,  and  to  credit  him  with  sums 
which  he  may  have  received  by  credits  in  account  with 
the  debtors,  with  whom  he  also  keeps  running  accounts, 
and  not  merely  with  monies  actually  received,  the  rule  laid 
down  in  those  cases  cannot  properly  be  applied,  but  it 
.must  be  understood,  that  where  an  account  is  bon&  fide 
settled  according  to  that  known  usage,  the  original  debtor 
is  discharged,  and  the  agent  becomes  the  debtor,  accord- 
ing to  the  meaning  and  intention,  and  with  the  authority, 
of  the  principal. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 
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Doe  on  the  several  demises  of  John  Littlewood  and  ^ 

Charlotte  his  Wife,  and  William  Musson  and  Julia 
his  Wife,  v.  Elizabeth  Green. 

XhIS  was- a  special  case  for  the  opinion  of  this  Courts  A  testator  by 
stated  under  the  3  &  4  Will.  4,  c.  42,  s.  25.  his  real  estates 

JohnNewham,  of  Whittington,  near  Chesterfield,  in  E.G!i;ldx!p., 
the  county  of  Derby,  gentleman,  by  his  will  of  this  date,  «y««%  betwun 
executed  and  attested  as  by  law  was  then  required  for  the  joint  ttnmis, 
devise  of  lands  of  inheritance,  after  first  directing  that  all  ^^tS^cST"' 
fluch  debts  as  he  should  justly  owe  at  the  time  of  his  forev^^^H^ 
decease,  funeral  expenses,  and  the  necessary  charges  and  that  they  took 
expenses  of  proving  that  his  will,  to  be  paid  and  satisfied  tenants  ^^11^, 
by  the  executors  thereinafter  named,  out  of  liis  personal  J^rft^^j"* 
estate  and  effects,  devised  in  the  words  following: — ^*' I  the  death  of  the 
give  and  devise  the  mansion-house  I  now  live  in  at  Whit- 
tington aforesaid,  with  the  respective  outbuildings  and 
appurtenances  thereto  belonging,  and  also  all  the  land  near 
and  adjoining  thereto  at  Whittington  aforesaid,  and  now 
in  my  occupation,  unto  my  brother,  William  Newham,  for 
and  during  the  term  of  his  natural  life;  and  from  and  im- 
mediately after  his  decease,  I  give  and  devise  the  same  to 
my  nephew,  John,  the  son  of  my  said  brother  William 
Newham,  for  and  duting  the  term  of  his  natural  life;  and 
in  case  my  said  nephew  John  Newham  should  have  any 
child  or  children  at  the  time  of  his  decease,  then  I  give, 
and  devise  the  same  to  such  child  or  children,  his  and  their 
heirs  for  ever ;  but  in  default  of  having  any  child  or  children 
lawfully  begotten,  then  I  give  and  devise  the  same  to  my 
nieces,  Elizabeth,  the  wife  of  John  Green,  junior,  of  Whit- 
tington aforesaid,  wood   valuer,  and  Jane,  the  wife  of 
William  Pearson,  of  Whittington  aforesaid,  farmer, ^9110% 
between  them,  to  take  as  joint  tenants,  and  their  several  and 
respective  heirs  and  assigns  for  ever"    The  testator  died 
in  or  about  the  month  of  February,  1800,  seised  in  fee  of 
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Rteh.  of  PUat,  the  mansion-house,  land^  and  premises  devised,  and  without 
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having  in  any  manner  revoked  or  ahered  his  said  vrill^ 
which  was  proved  at  Lichfield  on  the  17th  of  April,  1800, 
by  the  executors  therein  named. 

All  the  respective  devisees  named  in  the  will  were  living 
at  the  testator's  death,  at  which  time  the  said  William 
Newham,  the  first  tenant  for  life,  entered  into  possession 
of  the  said  devised  premises,  and  died  many  years  ago, 
leaving  his  son,  the  said  John  Newham,  him  surviving, 
who,  upon  the  death  of  the  said  William  Newham,  entered 
into  and  upon  the  said  devised  premises,  and  died  without 
having  been  married,  on  the  lOth  of  February,  1837.  The 
said  William  Pearson  died  in  October  1807.  The  said 
Jane,  the  wife  of  the  said  William  Pearson,  died  previously, 
namely,  in  October  1806,  and  left  four  children  by  her 
husband,  the  said  William  Pearson,  her  surviving,  namely, 
Charlotte,  Julia,  Harriet,  and  Arthur;  the  said  Harriet  and 
Arthur  both  died  in  their  infancy,  and  without  ever  having 
been  married,  viz.  Harriet  died  in  May  1818,  aged  nineteen 
years,  and  Arthur  died  in  Rangoon,  in  India,  in  July  1825, 
aged  nineteen  years  and  upwards.  The  said  Charlotte 
Pearson  afterwards  intermarried  with  and  is  now  the  wife 
of  the  lessor  of  the  plaintiff  John  Littlewood,  and  the  said 
Julia  afterwards  intermarried  with  and  is  now  the  wife  of 
the  lessor  of  the  plaintiff  William  Musson. 

The  lessors  of  the  plaintiff,  John  Littlewood  and 
Charlotte  his  wife,  and  the  said  William  Musson  and 
Julia  his  wife,  claim,  in  right  of  the  said  Charlotte  and 
Julia  as  surviving  co-heiresses  of  the  said  Jane  Pearson, 
to  be  entitled  to  one  moiety  of  the  said  testator's  said 
estate  at  Whittington,  as  tenants  in  common  in  fee,  for 
they  contend  that  the  words  in  the  testator's  will,  "  equally 
between  them,"  and  "  their  several  and  respective  heirs,** 
created  a  tenancy  in  common  in  fee  between  Elizabeth 
Green  and  Jane  Pearson,  and  that  the  intermediate  words, 
*^  to  take  as  joint  tenants,"  ought  either  to  be  rejected  as 
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being  repugnant  to  and  inconsistent  with  the  testator^  ^ch,  of  Pkat, 
true  intent  and  meanings  or  to  be  construed  as  indicating 
the  mode  in  which  the  testator  intended  the  devisees  to 
hold  and  enjoy  their  estates. 

The  devisee,  Elizabeth  Greeni  who  is  now  the  widow  of 
the  said  John  Green,  and  the  defendant  in  this  cause, 
contends  that  a  joint  tenancy  in  fee  or  for  life  was  created 
by  the  above  limitation,  and  that  the  words,  *'  to  take  as 
joint  tenants,"  ought  not  to  be  rejected,  and  that  in  no 
event  can  the  estate  or  estates  of  the  lessors  of  the  plaintiff 
accrue  in  possession  till  after  her  death.  The  defendant 
Elizabeth  Green  has  entered  into  legal  possession  and 
receipt  of  the  rents  of  tlie  entirety  of  the  property  in 
question,  as  being  sole  tenant  by  survivorship. 

The  lessors  of  the  plaintiff,  since  the  death  of  John 
Newharo,  the  second  tenant  for  life,  and  before  bringing 
this  ejectment,  demanded  of  the  said  Elizabeth  Green  the 
possession  of  a  moiety  of  the  said  estate,  which  was  refused 
by  her. 

The  questions  for  the  opinion  of  the  Court  are, 

What  estate  or  estates  Elizabeth  Green  and  Jane 
Pearson  took  by  the  above  devise,  and  what  are  the  rights 
and  interests  of  the  lessors  of  the  plaintiff?  And  whether 
this  ejectment  is  maintainable. 

The  Aitorney-Generalf  for  the  lessors  of  the  plaintiff. — 
Under  the  devise  in  this  will  to  the  testator's  nieces,  Eliza- 
beth Green  and  Jane  Pearson,  "  equally  between  them,  to 
take  as  joint  tenants,  and  their  several  and  respective  heirs 
and  assigns  for  ever,"  they  took  the  estate  as  tenants  in 
common  in  fee,  notwithstanding  the  expression  ''  to  take 
as  joint  tenants:"  for  although  these  words,  when  con- 
tained in  a  deed,  have  been  held  to  have  a  strict  technical 
meaning,  it  is  otherwise  in  a  will,  where  the  putting  such 
a  construction  upon  them  would  be  repugnant  to  the  in- 
tention of  the  testator.    There  can  be  no  doubt  that  the 
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j^ek.  rf  PkaSf  limitation  to  ''  their  several  and  respective  heirs/'  had 
^22^fl^  the  effect  of  creating  several  inheritances ;  and  the  only 
question  will  be,  whether  the  devisees  took  as  tenants  in 
common  in  fee  in  the  first  instance,  or  only  estates  for 
life  as  joint  tenants^  'with  several  inheritances  in  fee  on  the 
death  of  the  survivor;  and  it  is  submitted  that  they  took 
a  tenancy  in  common  in  fee  in  the  first  instance.  The 
probability  is,  that  in  copying  the  draft  of  this  will  some 
words  were  omitted,  and  that  the  passage  was  intended  to 
have  been,  to  take  as  tenants  in  "  common  and  not  as  joint 
tenants ;"  but  it  is  admitted  that  the  court  must  construe 
the  words  as  they  now  stand.  In  construing  a  will,  the 
use  of  technical  language  must  bend  to  effect  the  general 
intention  of  the  testator.  Now  here  it  never  can  be  con- 
tended that  the  object  of  the  testator  was  to  create  a  joint 
tenancy  in  fee,  so  that  the  survivor  and  his  heirs  should 
take  the  whole.  The  testator,  by  using  the  words,  ''  seve- 
ral and  respective  heirs,  *'  seems  to  refer  to  the  nature  of 
the  estate  which  he  intended  the  devisees  to  take,  and 
plainly  shews  that  he  intended  that  each  should  take  a 
moiety  of  the  estate  to  them  and  their  heirs.  Any  words 
of  severance  in  a  will  are  sufficient  to  create  a  tenancy  in 
common :  Sheppard's  Touchstone,  tit.  Testament,  p.  445. 
All  the  authorities  are  uniform,  that  the  word  *'  equally  " 
in  a  will  will  create  a  tenancy  in  common.  In  Lewen  v. 
Cox  (a),  the  testator  devised  his  lands  **  to  his  two  sons 
equally  and  their  heirs,"  and  that  was  held  to  be  a 
tenancy  in  common,  although  without  the  word  "  equally  " 
it  would  have  been  otherwise ;  because  that  word  shewed 
that  the  testator  intended  that  there  should  be  no  inequality 
between  them,  which  there  would  have  been  if  a  right  of 
survivorship  were  held  to  exist.  So  in  Denn  d.  Gaskin 
y.  Gaskin  (6),  the  word  "equally"  was  held  to  create  a 
tenancy  in  common.     Lord  Mansfield  there  says,  "  Whe- 

(a)  Gro.  £Uz.  695.  (6)  Cowper,  657. 
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ther  this  is  a  tenancy  in  common  or  a  joint  tenancy,  there  JSmI.  ^  Fkm, 

18  no  room  for  argument ;  '  equally  '  as  well  as  '  equally 

to  be  divided/  implies  a  division,  whereas  if  they  were 

to  take  as  joint  tenants  there  would  be  no  division.**^ 

In  Lashbrook  v«  Cock  (a),  the  testator  gave  to  his  two        q^^u 

daughters,  Jane  and  Mary,  "  all  his  right  in  B.  and  C» 

between  them  /**  and  the  Master  of  the  Rolls  held  that 

these  last  words  constituted  a  tenancy  in  common.     In 

Torret  v.  Frampion  (6),  the  word  "  respectively"  was  held 

to  have  the  same  effect.    There  the  testator  devised  his 

lands  to  his  wife  for  her  life,  "remainder  to  A.,  B.,  and  C, 

and  their  heirs  respectively  for  ever,'*  and  it  was  held  to 

create  a  tenancy  in  common.    So  the  word  **  amongst  *' 

has  been  held  sufficient  for  the  same  purpose :   Campbell 

V.  Campbell  (c),  where  the  devise  was  **  to  and  amongst 

the  children  of  A.  and  B.,"  and  it  was  held  to  be  a 

tenancy  in  common.    In  order  to  deal  with  the  words  **  to 

take  as  joint  tenants,'*  there  is  no  occasion  to  reject  them, 

for  it  is  plain  that  the  testator  did  not  use  those  words  in 

a  technical  sense,  as  conferring  a  right  of  survivorship,  but 

only  with  reference  to  the  mode  of  enjoyment,  viz.  that 

they  should  hold  the  estate  jointly,  not  to  divide  it.     If 

those  words  had  been  contained  in  a  deed,  they  might 

have  had  the  effect  of  creating  an  estate  in  joint  tenancy, 

but  being  in  a  will,  the  Court  must  look  to  the  general 

intention  of  the  testator,  to  be  collected  from  all  the  words 

of  it.     There  are  many  cases  where  the  word  **  jointly," 

and  even  the  word  **  survivor,'*  has  been  disregarded  by 

the  courts,  in  order  to  give  effect  to  the  intention  of  the 

testator.     In  Ettricke  v.  Ettricke  {d),  where  there  was  a 

devise  of  the  profits  of  land,  in  trust  for  the  testator's  six 

younger  children,  to  be  distributed  in  joint  and  equal  pro" 

portions,  Sir  Thomas  Sewell,  M.  R.,  was  of  opinion  "  that 

they  took  a  tenancy  in  common ;  and  that  the  word  joint 

(a)  2  Meriv.  70.  (c)  4  Brown's  C.  C.  16. 

(6)  Styles,  434.  {d)  Ambl.  666. 
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JBffei.  of  Pttoif  was  not  to  be  considered  as  giving  a  joint  interest,  but  tbe 
same  as  if  tlie  testator  had  said,  '  to  my  children  all  ioge^ 
iherJ  "  So,  in  Perkins  v.  Baynton  (a),  where  the  testatrix 
by  her  will  gave  ''  to  Stukely  Baynton  and  William  Baynton 
1,500/.  jointly  and  between  ihemi^  it  was  held,  notwith- 
standing the  word  "jointly,**  to  be  a  tenancy  in  common. 
Lord  Thurlow  says,  *'  The  one  word  here  is  'jointly,'  the 
other  '  between  them  ;  *  they  must  be  so  put  together  as 
to  effectuate  the  intent."  In  Marryai  v.  Townly  (6),  the 
devise  was  to  trustees,  in  trust,  as  soon  as  the  testator's 
three  daughters  attained  their  respective  ages  of  twenty- 
one,  to  convey  to  them  and  the  heirs  of  their  bodies, 
and  their  heirs,  as  joint  tenants,  and  to  whom  he  gave 
and  devised  the  same  accordingly ;  and  it  was  held  that 
it  was  nut  a  joint  estate,  but  to  be  construed  like  joint 
tenants  (c),  and  that  the  conveyance  must  be  at  twenty-one 
respectively,  with  cross  remainders.  In  that  case  there 
were  the  technical  words  "  as  joint-tenants,"  and  it  was 
argued  that  ''joint-tenants,"  being  a  proper  known  word 
in  law,  ought  to  be  construed  and  a  conveyance  made 
accordingly,  as  far  as  the  law  would  admit,  i.  e.  jointly  for 
their  lives,  with  several  inheritances.  Lord  Hardwicke 
says,  "  There  is  certainly  some  obscurity  in  the  present 
case,  arising  from  the  inaccurate  drawing  of  the  will;  the 
rather  because  the  drawer  has  used  some  legal  terms  with- 
out meaning  them  in  the  legal  sense.  And  the  Court,  not 
being  able  to  give  each  word  its  strict  legal  sense,  must 
therefore  find  out  the  construction,  so  as  to  answer  the 
reasonable  intent,  which  the  testator  must  be  supposed  to 
have  had,  of  providing  for  his  daughters  and  their  families." 
That  is  an  express  authority  for  construing  the  word  **joint- 
tenants"  otherwise  than  in  its  legal  and  technical  sense. 
In  Blisset  v.  Cranwell {d),  the  word  "survivor"  was  dis- 

(a)  I  Brown's  C.  C.  118.  (c)  Viz.  with  reference  to  tbe 

(6)  1  Yes.  sen.  102.  mode  of  enjoyment. 

(d)  1  Salk.  226. 
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regardedj  in  order  to  give  effect  to  the  intention  of  the  Etch,  qf  PUa$. 
testator.    There  the  devise  was^  **  I  give  and  devise  to 
my  two  sons  and  their  heirs,  and  the  longer  liver  of  them, 
equally  to  be  divided  between  them  and  their  heirs/'  and 
that  also  was  held  to  create  a  tenancy  in  common.    In  the 
present  case,  after  the  word  *' joint-tenants/*  there  is  not 
only  the  term  **  heirs,**  but  **  their  several  and  respective 
heirs."     The  cases  of  Turkerman  v.  Jeoffrys  (a)  and 
Barker  v.  Giles  (6)  will  perhaps  be  cited  on  the  other 
side,  but  they  are  clearly  distinguishable.     In  Turkerman 
▼•  Jeoffrys^  the  testator  devised  his  lands  to  his  two  nieces, 
Jane  and  Elizabeth,  equally  to  be  divided  between  them 
during  their  lives,  and  after  the  death  of  them  two,  then 
to  the  heirs  of  Jane.    Jane  died  during  the  life  of  Eliza- 
beth, and  it  was  held  that  Jane  and  Elizabeth  were  joint 
tenants  during  life,  with  the  fee  to  the  heirs  of  Jane,  but 
not  during  the  life  of  Elizabeth.     But  the  reason  is  given 
by  Holtf  C.  J.,  who  says,  "  The  reason  why  the  words 
*  equally  to  be  divided  *  in  a  will,  make  a  tenancy  in  com- 
mon, is  because  it  is  taken  to  be  the  intent  of  the  devisor. 
And  now,  since  these  words  do  not  necessarily  imply 
a  tenancy  in  common,  and  that  the  intent  of  the  devisor 
seems  to  be  otherwise ;  by  the  subsequent  words  it  ought 
to  be  construed  according  to  his  intent,  which  seems  to  be 
that  they  should  enjoy  the  lands  whilst  he  lived,  and  after 
their  decease,  to  the  heirs  of  Jane ;  you  hazard  the  devise 
if  you  make  it  a  tenancy  in  common ;  for,  as  Mr.  Eyre 
says,  if  Elizabeth  had  died  first,  what  would  become  of 
that  moiety  ?  for  a  contingent  remainder,  that  cannot  take 
effect  when  the  particular  estate  determines,  is  void.   Sup- 
pose Elizabeth  have  died,  leaving  issue  a  son,  living  Jane, 
if  that  had  been  a  tenancy  in  common,  the  son  of  Eliza- 
beth should  have,  which  is  directly  against  the  intention 
of  the  devisor.**    In  Barker  v.  Giles  the  testator  devised 

(a)  Holt,  3/0.  (6)  2  P.  Wms.  280 ;  9  Mod.  157. 

v^T.  »▼.  s  M.  w. 
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Eieeh.  of  Pteoi,  his  latids  to  be  sold  for  the  payment  of.  his  debts  and 
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legacies,  and  the  surplus  of  the  money  arising  from  the 

sale  to  be  laid  out  in  lands,  and  to  be  settled  to  the 
use  of  the  testator's  two  nephews,  Jerome  and  Robert 
Barker,  and  the  survivors  and  survivor  of  them,  and  their 
heirs  and  assigns  for  ever,  equally  to  be  divided  between 
them,  share  and  share  alike ;  and  it  was  held  that  they 
were  joint-tenants  for  their  lives,  with  several  inheritances. 
But  there  it  was  clearly  the  intention  of  the  testator  that 
the  survivor  should  take  the  whole  during  his  life.  Neither 
of  those  cases,  therefore,  is  a  binding  authority  against 
the  present  plaintiff.  The  dictum  of  Lord  Haht  in 
King  V.  Melling  (a),  may  also  be  cited  to  shew  that 
these  words  created  an  entire  joint-tenancy.  He  there 
says,  *'a  devise  to  two,  equally  to  be  divided  between  them 
and  to  the  survivor  of  them,  makes  a  joint-tenancy,"  but 
he  goes  on  to  add, ''  upon  the  express  import  of  the  last 
words."  There  is  another  case  which  shews,  that  when 
the  term  **  survivor "  is  used,  the  parties  take  as  tenants 
in  common :  Doe  d.  Borwell  v.  Abey  (6).  There  the  de- 
vise was  to  the  three  sisters  of  the  testator,  for  and  during 
their  joint  natural  lives,  and  the  natural  life  of  the  sur- 
vivor, to  take  as  tenants  in  common^  and  not  asjoint'tenanis; 
remainder  to  trustees  during  the  respective  lives  of  the 
sisters,  and  the  life  of  the  survivor,  to  preserve  contingent 
remainders,  and  after  their  respective  deceases  and  the 
decease  of  the  survivor,  with  remainders  over:  and  it  was 
held,  that  the  sisters  either  took  in  joint-tenancy,  to  be 
regulated  in  its  enjoyment  as  a  tenancy  in  common  :  or  as 
tenants  in  common,  with  benefit  of  survivorship.  The 
Court,  in  the  present  case,  will  not.  attach  much  to  the 
words  ''to  take  as  joint-tenants,*'  when  it  appears  so 
clearly  to  be  the  intention  of  the  testator,  from  using  the 
words  "  their  several  and  respective  heirs,"  that  the 
parties  should  take  as  tenants  in  common  in  fee. 

(a)  1  Vent.  216.  (6)  1  M.  &  Selw.  428. 


TRINITY  TERM,  1  TICT.  237 

Kellv,  for  the  defendant — ^The  last  case  cited  has  Eteh.  of  pieat, 
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no  application  to  the  present^  except  to  shew  that  the 

Courts  will  give  effect  to  every  word  in  a  m\l,  to  effectuate 
the  intention  of  the  testator.  What  is  contended  for  on  the 
other  side,  is  to  satisfy  the  Court  that  the  intention  of  the 
testator'was  to  give  a  tenancy  in  common,  and  the  effect 
of  that  would  be  to  strike  out  the  words  '^  to  take  as  joint 
tenants."  A  great  number  of  cases  have  been  cited  to  shew 
that  the  law  leans  against  joint-tenancies  and  in  favour 
of  tenancies  in  common,  and  that  such  an  effect  should  be 
given  to  this  devise,  unless  there  be  words  clearly  sufficient 
to  control  such  an  interpretation.  It  is  quite  agreed,  that 
if  the  word  ''  equally"  had  been  used  without  the  words 
**  to  take  as  joint  tenants,"  it  would  have  created  a  tenancy 
in  common,  and  the  doctrine  in  the  six  cases  first  cited  is 
not  disputed,  vi2.,  that  when  the  words  in  a  will  point  to 
a  severance  of  the  estate,  the  devise  will  be  construed  as 
creating  a  tenancy  in  common,  provided  no  words  were 
used  expressive  of  a  contrary  intention  on  the  part  of  the 
testator:  but  here  the  words  ''to  take  as  joint  tenants" 
operate  to  rebut  such  an  intention.  EUricke  v.  Etiricke, 
where  the  words  were  *^  in  joint  and  equal  proportions," 
might  have  been  classed  with  the  other  cases,  if  it  had  not 
been  for  the  term  "joint,"  but  that  term  had  there  no  mean- 
ing when  joined  with  the  words  "  in  equal  proportions."  As 
to  Perkins  Y*  Bayntan,  it  has  been  held  in  many  cases  that 
the  words  "  between  them*'  make  a  severance,  and  there- 
fore they  were  repugnant  to  the  word  **  joint."  The  case 
of  Marryat  v.  Townly  is  distinguishable  from  the  present, 
because  there  the  words  **  as  joint-tenants"  came  at  the 
very  end  of  the  clause,  and  could  not  be  held  to  alter  the 
meaning  of  all  that  had  gone  before,  which  had  clearly  given 
a  tenancy  in  common,  and  it  therefore  became  impossible  to 
give  effect  to  all  the  words,  without  attributing  another 
meaning  to  the  term  **  jointntenaints,"  and  construing 
them  as  tenants  in  common.    But  here  the  words  ''  to  take 

s2 
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Exeh.  of  Pieoi,  as  joint  tenants"  are  in  the  middle  of  the  sentence,  and  it 
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is  not  at  all  necessary  to  reject  them.     It  must  also  be 

observed,  that  that  was  not  the  case  of  a  direct  devise,  but 
of  a  direction  to  trustees  to  convey,  in  which  cases  courts 
of  equity  exercise  a  greater  latitude  of  construction  than 
is  allowed  by  the  ordinary  rules  of  law  in  the  instance  of  a 
direct  devise.  And  Lord  Hardwieke  says  in  that  case  (a), 
"  It  happens  luckily  to  assist  the  Court,  that  the  drawer 
of  the  will  has  inserted  directions  for  the  trustees  to  con- 
vey, and  whenever  there  are  such  directions  for  the 
trustees,  in  whom  the  legal  estate  of  the  fee  is  vested,  the 
Court  has  held  it  in  his  power  to  mould  it  so  as  best  to 
answer  the  intention  of  the  testator^  and  not  so  as  to  fulfil 
the  words  of  the  will ;  which  has  been  always  the  rule  in 
marriage  articles :  and  if  that  was  this  case,  there  would 
be  no  doubt ;  but  even  on  wills  the  Court  has  used  the 
same  latitude."  Besides,  those  cases  were  determined  at  a 
time  when  the  rule  of  law  was  not  so  well  settled  as  it  is 
now,  that  effect  must  be  given,  if  possible,  to  every  word 
in  a  will,  and  particular  words  shall  not  be  disregarded,  if 
any  effect  can  be  given  to  them  consistent  with  the  general 
intent  of  the  testator.  That  rule  was  clearly  established  by 
the  judgments  in  Doe  d.  Gallim  v.  GaUini  (6),  and  Jesson 
V.  Wright  (c)«  In  the  former  case,  Lord  Denman^  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  **  The  doctrine 
that  the  general  intent  must  overrule  the  particular  intent 
has  been  much,  and  we  conceive  justly,  objected  to  of  late; 
as  being,  as  a  general  proposition,  incorrect  and  vague,  and 
likely  to  lead  in  its  application  to  erroneous  results.  In  its 
origin  it  was  merely  descriptive  of  the  operation  of  the  rule 
in  Shelley's  case ;  and  it  has  since  been  laid  down  in  others, 
where  technical  words  of  limitations  have  been  used,  and 
other  words  shewing  the  intention  of  the  testator  that 

(a)  1  Yes.  sen.  103.  (6)  5  B.  &  Adol.  621 ;  2  Nev.  &  Man.  619. 

(c)2BUgh,6r. 
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the  objects  of  his  bounty  should  take  in  a  different  way  ^ch.  of  PUat, 
from  that  which  the  law  allows,  have  been  rejected ;  but     s,...^^^ 
in  the  later  cases,  the  more  correct  mode  of  stating  the         Dob 
rule  of  construction  ia,  that  technical  words^  or  words  of   littlewood 
known  legal  import,  must  have  their  legal  effect,  even  *'- 

though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  per- 
fectly clear  that  the  testator  did  not  mean  to  use  the  tech- 
nical words  in  their  proper  sense;  and  so  it  is  said  by 
Lord  Redesdale,  in  Jesson  v.  Wright  (a)***  In  the  pre- 
sent case,  it  is  easy  to  give  effect  to  the  whole  of  the  words 
of  the  will,  by  construing  them  as  giving  to  the  testator's 
two  nieces  an  estate  in  joint-tenancy  for  their  lives,  with 
several  inheritances  in  fee  on  the  death  of  the  survivor. 
If  the  will  had  stopped  at  the  word  "joint- tenants,"  there 
might  have  been  a  great  diiBculty  in  giving  effect  to  the 
whole  of  the  words  in  the  will,  because  there  would  have 
been  some  inconsistency  between  those  words  and  the 
words  ''  equally  between  them,''  which  import  a  tenancy 
in  common.  But  the  intention  of  the  testator  is  made  appa- 
rent by  the  position  of  the  words  ''  to  take  as  joint-tenants" 
in  this  sentence,  those  words  following  the  devise  to  his 
nieces  Elisabeth  and  Jane,  but  preceding  any  mention 
of  their  heirs,  thus  restricting  the  joint-tenancy  to  the 
estate  to  be  enjoyed  by  the  immediate  devisees  during 
their  lives,  and  not  to  extend  to  a  joint-tenancy  in  fee. 
By  adopting  this  construction,  effect  will  be  given  to  all 
the  words  of  the  will.  In  King  v.  Melting  (A),  the  devise 
was  to  two,  equally  to  be  divided  between  them,  and  to  the 
survivor  of  them  ;  and  there,  notwithstanding  the  words 
"  equally  to  be  divided  between  them,"  it  was  held  that  a 
joint-tenancy  was  created,  and  those  words  were  rejected, 
upon  the  express  import  of  the  last  words,  "  and  to  the 
survivor  of  them."    In  the  case  of  Blisitet  v.  CranweU  (c), 

(«)  2  Bligh,  57.  {h)  I  Vent.  216.  (c)  i  Sulk.  226. 
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Exch.  of  Pleat,  the  words  "  equally  to  be  divided  "  came  after  the  words ''  to 
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'  ^     my  two  sons,  and  their  heirs,  and  the  longer  liver  of 

Doe  them/'  and  the   last   words  being  words  of  severance, 

LiTTLRwooD  creating  a  tenancy  in  common,  it  became  necessary  to 
reject  the  words  '*  the  longer  liver  of  them."  lAkteriOtt, 
B. — There  the  words  *'  the  longer  liver  of  them  "  seem  to 
have  no  meaning  as  applied  to  the  word  ''heirs."]  In 
that  case  Powell,  J.  diflFered  from  the  rest  of  the  Court ; 
he  says,  speaking  of  the  term  joinMenants,  "  No  construc- 
tion of  an  intent  shall  be  received  against  such  express 
words,  for  this  would  be  to  confound  the  text."  The  cases 
of  Turkerman  v.  Jeofftys  (o)  and  Barker  v.  Gtlei  (6)  are 
clear  authorities  in  favour  of  the  defendant.  In  the  latter 
case,  there  were  the  words  ''  equally  to  be  divided  between 
them,  share  and  share  alike,"  and  yet  it  was  held  that  the 
devisees  took  as  joint-tenants  for  their  lives,  with  several 
inheritances,  on  account  of  the  previous  words  '^  to  Jerome 
and  Robert  Barker,  and  the  survivor  of  them."  That 
case  is  precisely  in  point ;  and  there  Lord  Chancellor  King 
says,  '^  It  is  a  certain  rule  in  the  exposition  of  wills  espe- 
cially, that  every  word  shall  have  its  effect,  and  not  be 
rejected  if  any  construction  can  possibly  be  put  upon  it ; 
and  here  I  think  there  may :  the  first  part  of  the  devise 
being  to  two  and  the  survivor  of  them,  makes  them  plainly 
joint-tenants  for  life,  and  therefore  they  shall  be  so  taken ; 
and  then  as  to  the  next  words,  'and  to  their  heirs,  equally 
to  be  divided  between  them,  share  and  share  alike,'  these 
are  plainly  words  importing  a  tenancy  in  common,  and 
shall  operate  accordingly,  so  as  to  make  them  tenants  in 
common  of  the  inheritance,  by  which  construction  of  the 
will  every  word  takes  effect."  An  estate  in  joint-tenancy 
cannot  be  better  created  by  a  devise  to  A.  and  B.  and  the 
survivor  of  them,  than  by  a  devise  to  A.  and  B.  as  joint- 

(fl)  Holt,  307.  (*)  2  P.  VVms.  2S0;  9  Mod.  15?. 
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tenants.    The  decision  in  Barker  v.  Giles  was  afterwards  &«*•  ^f  pieiu, 
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affirmed  on  error  by  the  House  of  Lords  (a). 


The  Aitamey- General,  in  reply. — It  is  now  admitted 
that  the  parties  will,  under  this  devise,  take  several  in* 
heritances ;  and  indeed  it  is  clear  that  the  words  ''  their 
several  and  respective  heirs ''  have  as  strong  a  technical 
meaning  for  creating  a  tenancy  in  common,  as  the  word 
"  joint-tenants  "  to  create  an  estate  of  that  nature.  With 
respect  to  the  argument  that  these  parties  took  an  estate 
as  joint-tenants  for  life  with  several  inheritances,  that,  it  is 
submitted,  would  be  contrary  to  the  intention  expressed  in 
the  will  that  they  should  take  the  estate  **  equally  between 
them,**  which  shews  the  obvious  intention  of  the  testator 
to  create  a  tenancy  in  common  immediately.  It  is  a  matter 
of  some  doubt  whether  the  species  of  estate  contended  for 
on  the  other  side  is  one  which  the  law  would  create,  but 
it  is  not  probable  that  it  could  have  been  the  intention  of 
the  testator  to  have  created  an  estate  of  so  complicated  a 
nature.  The  word  *' joint-tenants'*  is  relied  upon,  but 
there  is  nothing  to  confine  it  to  the  estates  for  Ufc.  The 
Court  must  either  reject  altogether  the  words  **  equally 
between  them"  and  **  their  several  and  respective  heirs^"  or 
give  a  construction  to  them  which  will  create  a  tenancy  in 
common.  Admitting  the  doctrine  that  effect  ought  to  be 
given,  if  possible,  to  every  word  in  a  will,  and  that  none 
ought  to  be  rejected,  it  does  not  apply  here ;  for  the  lessor 
of  the  plaintiff^  is  not  calling  on  the  Court  to  reject  the 
words  "  to  take  as  joint-tenants,"  but  to  construe  them  as 
limiting  the  mode  of  enjoyment,  and  not  as  being  used  in 
their  technical  sense,  affecting  the  quality  of  the  estate. 

Cur.  adv.  vult. 
(tf)  3  Bro.  Pari.  Ca.  297. 
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Exeh.  of  PUoi,      The  judgment  of  the  Court  was  now  delivered  by 
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Lord  Abinoer,  C.  B. — This  was  a  special  case,  in 
which  the  question  turned  on  the  construction  of  a  passage 
in  the  will  of  John  Newham.  Elisabeth  Green,  the  defend- 
ant, and  Jane  Pearson,  the  mother  of  the  two  female 
lessors  of  the  plaintiff,  were  the  nieces  of  the  testator. 
By  his  last  will  and  testament,  made  in  1799»  after 
devising  certain  estates  comprised  in  the  declaration  in  this 
ejectment  for  certain  lives  which  have  become  extinct 
since  his  death,  he  gave  and  devised  the  same  to  his  nieces 
Elizabeth  Green  and  Jane  Pearson,  equaUy  between  ihem, 
to  take  as  joint-tenants,  and  to  their  several  and  respecthe 
heirs  and  assigns  for  ever* 

Both  the  nieces  were  living  at  the  time  of  the  testator's 
death,  but  when  the  last  tenant  for  life  died,  Elizabeth 
Green,  the  defendant,  had  survived  Jane  Pearson,  whose 
heirs-at-law,  at  that  time,  were  her  two  daughters,  the 
lessors  of  the  plaintiff.  Elizabeth  Green  took  possession 
of  the  whole  estate  as  surviving  devisee,  claiming  a  joint 
tenancy  with  her  sister.  The  lessors  of  the  plaintiff  claim 
as  heirs  of  Jane  Pearson,  who,  as  they  insist,  took  an 
estate  of  inheritance  as  tenant  in  common  with  her  sister. 

The  question  then  is,  what  estates  the  two  nieces, 
Elizabeth  Green  and  Jane  Pearson,  took  under  the  de- 
vise to  them. 

For  the  lessors  of  the  plaintiff  it  was  contended  that 
the  words  equally  between  tfiem,  and  the  words  their 
several  and  respective  heirs  and  assigns,  had  always  beeft 
construed  to  make  a  tenancy  in  common,  and  many  cases 
were  cited,  and  not  controverted,  to  prove  that  position, 
and  further,  to  shew  that  where  other  words  had  been  used 
along  with  these,  more  apt  to  describe  a  joint  tenancy,  yet 
the  courts  had  rejected  them,  and  given  effect  to  the  words 
which  implied  a  tenancy  in  common. 

For  the  defendant,  on  the  other  hand,  it  was  contended 


any  words  ought  to  be  rejectedi  they  were  the  words  which    littlb'wood 
were  less  plain  and  unambiguous,  from  which  a  tenancy       qj^^^ 
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that  no  case  could  be  found  where  the  Court  had  rejected  Sxeh.  of  PUat, 
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so  plain  a  declaration  as  the  present,  that  the  devisees    v^..,^^,.^ 

should  take  expressly  as  joint-tenants ;  that,  therefore,  if         Dob 

»• 

LBl 
V, 

G 

in  common  was  only  to  be  inferred ;  that,  therefore,  the 
devisees  took  an  estate  as  joint^tenants  in  fee,  or  at  least 
as  joint-tenants  for  life,  with  remainder  to  their  heirs  in 
common. 

The  Court,  however,  cannot  consider  the  words  heirs 
and  assigns,  in  this  will,  as  any  other  than  words  of  inherit- 
ance, denoting  the  nature  of  the  estate  taken  by  the  de- 
visees themselves. 

But  we  are  of  opinion  that  due  effect  may  be  given  to 
all  the  words  in  this  devise,  by  deciding  that  the  devisees, 
the  nieces,  took  an  estate  for  their  joint  lives  and  the  life 
of  the  survivor,  that  is,  as  joint-tenants,  with  remainder  to 
each  of  them  as  tenants  in  common  in  fee  after  the  death 
of  the  surviving  life :  in  other  words,  that  they  took  as 
tenants  in  common  in  fee,  subject  to  an  estate  for  their 
joint  lives,  and  the  life  of  the  survivor.  The  authority  for 
this  construction  is  to  be  found  in  Littleton's  Tenures, 
section  S83,  in  which  it  is  said,  that  *^  If  lands  be  given  to 
two  men,  and  to  the  heirs  of  their  two  bodies  begotten,  in 
this  case  the  donees  have  a  joint  estate  for  the  term  of 
their  two  lives,  and  yet  they  have  several  inheritances ; 
for  if  one  of  the  donees  hath  issue  and  die,  the  other 
which  surviveth  shall  have  the  whole  by  the  survivorship 
for  the  term  of  his  life,  and  if  he  which  surviveth  hath 
also  issue  and  die,  then  the  issue  of  the  one  shall  have  the 
one  moiety,iand  the  issue  of  the  other  shall  have  the  other 
moiety  of  the  land ;  and  they  ^hall  hold  the  land  between 
them  in  common,  and  they  are  not  joint-tenants,  but  are 
tenants  in  common.  And  the  cause  why  such  donees  in 
such  case  have  a  joint  estate  for  term  of  their  lives  is,  for 
that  at  the  beginning  the  lands  were  given  to  them  two. 


S44 


CASES  IN  THB  EXCHEQUBR^ 


Exch.  of  Pleat,  which  words  without  more  saying  make  a  joint  estate  to 
them  for  term  of  their  lives.  For  if  a  man  will  let  land  to 
another  by  deed  or  without  deed,  not  making  mention 
what  estate  he  shall  have,  and  of  this  make  livery  of  seisin, 
in  this  case  the  lessee  hath  an  estate  for  term  of  his  life ; 
and  so  inasmuch  as  the  lands  were  given  to  them,  they 
have  a  joint  estate  for  term  of  their  lives.  And  the  reason 
why  they  shall  have  several  inheritances  is  this,  inasmuch 
as  they  cannot  by  any  possibility  have  an  heir  between 
them  ingendered,  as  a  man  and  woman  may  have,  &c., 
the  law  wills  that  their  estate  and  inheritance  be  such 
as  is  reasonable,  according  to  the  form  and  effect  of  the 
i^ords  of  the  gift«  and  this  is  to  the  heirs  which  the  one 

faall   beget  of  his  body  by  any  of  his  wives,  and  to  the 
eirs  which  ^tk^^ii^MlMmiiil^kLh is  body  by  any  of  his 

>f  reason^  that 
is  case,  if  the 
of  the  donees, 
body  begotten, 
fr  into  the  moiety  as  in 
reversion  Ccc^iornr^ugh  the  other   donee   hath  issue 
alivej  &c*     And  the  reasan  is,  forasmuch  as  the  inherit- 
ances be  several,  &c.,  the  reversion  of  them   in  law  is 
several,  &c.,  and  the  survivor  of  the  issue  of  the  other 
shall  hold  no  place  to  have  the  whole.*' 

It  appears  from  the  reasoning  of  Littleton,  that  the 
words  **  heirs  of  their  two  bodies  "  must  of  necessity  give 
separate  inheritances,  because  they  can  mean,  in  the  case 
put,  nothing  else  but  their  several  and  respective  heirs  of 
the  body.  And  if  an  estate  tail  in  common  may  be  given 
by  such  words,  denoting  the  several  heirs  of  the  body, 
there  is  no  reason  why  an  estate  in  fee  in  common  may 
not  be  given  by  the  like  words,  denoting  the  heirs  general, 
as  in  the  present  case. 

Accordingly,  we  find  an  express  authority  for  words  of 
a  similar  import  giving  an  estate  for  life  to  two  as  joint 
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tenantSi  with  an  estate  in  fee  to  them  as  tenants  in  commoni  ^^^  «/  ^''<w» 
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subject  to  the  joint  estate  for  life,  in  2nd  Peere  Williams, 

280,  Barker  v.Giles,  and  the  same  case  in  3  Brown's  P.C, 

297,  where  the  judgment  of  Lord  King  was  aflSrmed  by 

the  House  of  Lords.    That  was  a  case  of  a  devise  of  lands 

to  be  sold  for  the  payment  of  debts  and  legacies,  and  the 

surplus  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of 

the  testator's  two  nephews,  Robert  and  Jerome  Barker, 

and  the  survivor  of  ihem  and  their  heirs  and  assigns  for 

ever,  equally  to  be  divided  between  them,  share  and  share 

alike. 

We  are  of  opinion,  therefore,  in  the  present  case,  as  Lord 

King  was  in  that,  that  the  devisees  took  an  estate  for  their 

joint  lives  and  the  life  of  the  survivor,  upon  the  expiration 

of  or  subject  to  which,  they  took  estates  in  fee  simple  as 

tenants  in  common.     The  ejectment,  therefore,  cannot  be 

maintained  during  the  Hfe  of  Elizabeth  Green,  and.  there 

must  be  judgment  for  the  defendant  of  non  pros. 


Judgment  for  the  Defendant. 


Cowling  v,  Higoinson. 

Trespass  for  breaking  and  entering  a  close,  called  Trctpaw  qu. 
the  Birchin  Acre,  and  with  divers  horses,  and  the  wheels  uader  2  &  9 
of  divers  carts,  waggons,  and  other  carriages,  crushed  and  ^right'Jfwly 
damaged  the  grass  of  the  plaintiff,  of  great  value,  to  wit,  for  the  occupier« 
5/.,  there  then  also  growing  and  being,  and  with  the  feet  of  20  yean,  for 
the  said  horses,  and  with  the  wheels  of  the  said  carts,  wag^nef  and 

carriages,  at 
their  free  will  and  pleasure.  Replication,  traversing  such  right:— HeU,  first,  that  under  this  issue 
the  plaintiff  might  shew  that  the  defendant  had  a  right  of  way  for  horses,  carts,  waggons,  and 
carriages  for  certain  purposes  only,  and  not  for  all,  and  was  not  compelled  to  new  assign ;  and 
might  shew  that  the  purpose  for  which  the  defendant  had  used  the  road,  and  in  respect  of  which 
the  action  was  brought,  was  not  one  of  those  to  which  hit  right  extended. 

Secondly,  that  evidence  of  user  of  a  road  with  horses,  carts,  and  carriages,  for  certain  purposes, 
does  not  necessarily  prove  a  right  of  road  for  all  purposes,  but  that  the  extent  of  the  right  is  a 
question  for  the  jury,  under  all  the  circumstances  of  the  case. 
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JKw*.  of  Pleat,  waggons,  and  other  carriages,  tore  up,  subverted,  and 
damaged  the  earth  and  soil  of  the  said  close,  &c. 

Pleas,  first,  the  general  issue ;  secondly,  that  the  defend- 
ant, from  a  period  long  before  and  at  the  said  several  times 
when  &c.,  in  the  said  declaration  mentioned,  hath  been, 
and  then  was  and  still  is,  in  the  lawful  possession  and  the 
occupier  of  part  of  a  certain  close,  called  Little  Marl  Field, 
near  to  the  said  close  in  which  &c ;  and  he  further  saith, 
that  on  the  north  of  the  said  cluse  in  which  &c.,  there  was, 
and  during  all  the  time  hereinafter  mentioned  hath  been, 
and  at  the  said  several  times  when  &c.,  there  was  and  still 
is,  a  certain  common  and  public  highway  leading  between 
a  certain  place,  to  wit,  Leigh,  and  a  certain  other  place, 
to  wit,  Tildesley,  and  from  each  of  those  places  to  the 
other  of  them,  in  the  county  aforesaid ;  and  the  defend- 
ant further  saith,  that  he  and  all  the  occupiers  of  the  said 
close  in  this  plea  first  above  mentioned,  have  actually  as 
of  right  used  and  enjoyed,  without  interruption  in  respect 
of  such  occupation,  for  the  full  period  of  twenty  years  next 
preceding  the  commencement  of  this  suit,  and  of  right 
ought  to  have  so  used  and  enjoyed,  and  he  the  said 
defendant,  being  such  occupier  as  aforesaid,  at  the  several 
times  when  &c.,  as  of  right  used  and  enjoyed,  and  still 
of  right  ought  to  use  and  enjoy,  the  liberty,  privilege, 
benefit,  and  easement,  as  often  as  he  or  they  might  have 
occasion,  to  go,  return,  pass,  and  repass  on  foot,  and  with 
horses,  carts,  waggons,  and  carriages,  from  the  said  close 
'  first  above  mentioned  to  the  said  highway  between  Leigh 
and  Tildesley  aforesaid  and  back  again,  of  going  and  to 
go  from  and  out  of  the  said  close  first  above  mentioned, 
and  to  pass  and  repass  on  foot,  and  with  horses,  carts, 
waggons,  and  carriages,  from  the  said  close  into  and  along 
a  certain  way  leading  from  the  said  close  first  above  men- 
tioned to  the  said  cluse  in  which  &C.9  and  from  thence 
unto,  into,  by,  through,  over,  along,  and  across  the  said 
close  in  which  &c.,  unto   and  into  a  certain  other  way 
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leadioff  from  the  said  close  in  which  &c«i  to  the  said  high*  fodk.  9f  Pkos, 
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way  so  on  the  north  side  of  the  said  close  in  which  &c., 
as  aforesaid,  and  so  back  again  from  the  said  highway  into 
the  said  last  mentioned  way,  and  from  thencCi  unto,  into, 
by,  through,  over,  along,  and  across  the  said  close  in  which 
&c.,  and  thence  into  the  said  first  mentioned  way  unto 
and  into  the  said  close  first  above  mentioned,  at  all  reason- 
able times  of  the  year  at  his  and  their  free  will  and  plea- 
sure :  wherefore  the  defendants,  at  the  said  several  times 
when  &c.,  the  same  then  being  reasonable  times  for  that 
purpose,  having  occasion  to  use  the  way  in  this  plea  men- 
tioned, then  went,  passed,  and  repassed  on  foot,  and  with 
the  said  horses,  and  with  the  said  carts,  waggons,  and 
other  carriages,  from  and  out  of  the  said  close  first  above 
mentioned,  into  the  said  first  mentioned  way,  and  thence 
out,  into,  by,  through,  over,  along,  and  across  the  said 
close  in  which  &c.,  into  the  said  other  way  as  aforesaid, 
and  thence  unto  and  into  the  said  highway  so  on  the 
north  side  of  the  said  close  in  which  &c.,  and  so  back  again 
from  the  said  highway  into  the  said  other  way  above 
mentioned,  and  thence  unto,  into,  by,  through,  over,  along, 
and  across  the  said  close  in  which  &c.,  and  thence  into 
the  said  first  mentioned  way,  unto  and  into  the  said  close 
first  above  mentioned,  using  the  said  way  there  for  the 
purpose  and  on  the  occasions  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing  the  said 
defendant,  with  the  said  horses,  and  with  the  wheels  of  the 
said  carts,  waggons,  and  other  carriages,  unavoidably  a 
little  crushed  and  damaged  the  said  grass  of  the  plaintiff 
then  growing  and  being  in  and  upon  the  said  close  in 
which  &c.,  and  with  the  feet  of  the  said  horses,  and  with 
the  wheels  of  the  said  carts,  waggons,  and  other  carriages, 
a  little  tore  up,  subverted,  and  damaged  the  said  earth 
and  soil  of  the  said  close,  doing  no  unnecessary, damage  to 
the  plaintiff  or  the  occupiers  aforesaid,  which  are  the  said 
several  trespasses  in  the  declaration  above  mentioned,  and 
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jSxeft.  tf  FUa»t  wbereof  the   plaintiff  hath  above   thereof  complained 

1888.  •     ^u' 

.  against  bim. 

CowLjHo  The  third  plea  was  similar,  only  stating  the  user  for 

HiooTtfiom    forty  years  instead  of  twenty. 

The  replication  traversed  both  these  pleas. 

At  the  trial  before  Coleridge,  J*,  at  the  last  Spring 
Assizes  at  Liverpool,  it  was  admitted  that  there  was  a 
right  of  way  for  farming  purposes  over  the  locus  in  quo, 
to  a  farm,  of  one  of  the  fields  of  which,  called  the  Little 
Marl  Field,  the  defendant  was  the  occupier;  but  the 
plaintiff's  counsel  contended  that  there  was  no  right  of 
carting  coals,  which  was  the  purpose  for  which  the  defend- 
ant had  used  the  road ;  and  it  waa  proved  by  the  plaintiff 
that  no  coals  had  been  raised  under  that  farm  for  the  last 
70  years ;  that  about  70  years  ago  there  had  been  coal 
raised  there,  but  that  they  wer»  carted  from  the  pit  along 
a  different  road;  that  Tildesley,  to  which  the  road  led,  was 
then  a  very  small  village,  consisting  of  merely  a  few  houses ; 
that  there  were  then  other  coal  pits  nearer  than  those  on 
the  defendant's  farm;  and  that  there  was  a  gate  across  this 
road,  the  key  of  which  was  kept  by  a  tenant  of  the  plain- 
tiff's ancestor.  The  defendant's  counsel  then  objected, 
first,  that  the  issue  was,  whether  there  was  a  right  of  way 
for  horses,  carte»  and  carriages ;  and  that  since  it  was  ad- 
mitted that  such  right  existed,  the  verdict  ought  to  be  for 
the  defendant;  and  that  if  the  plaintiff  relied  on  the 
defendant's  using  the  road  for  mining  purposes,  and  that 
he  had  no  such  right,  he  ought  to  have  new  assigned :  and 
secondly,  that  a  right  of  road  for  farming  purposes,  and 
with  horses,  carts,  and  carriages,  proved  a  right  for  all  pur- 
poses* The  learned  Judge,  after  consulting  Patiesan,  J., 
decided  both  points  in  favour  of  the  plaintiff ;  and  the 
defendant's  counsel  not  claiming  to  have  any  question  left 
to  the  jury,  the  learned  Judge  directed  them  to  find  a  ver- 
dict for  the  plaintiff,  giving  leave  to  the  defendant  to  move 
to  enter  a  verdict,  if  the  Court  should  be  of  a  contrary 
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opinion  on  either  of  the  points  taken.    Alexander  having,  Bxek.  of  Pha», 
in  Easter  Term  last,  obtained  a  rule  accordingly,  ^  ^^^^' 

Cresswell,  Siartie,  and  Wortletf,  now  shewed  cause. — 
The  learned  Judge  was  right  in  deciding  that  the  general 
traverse  of  the  right  as  pleaded,  was  sufficient,  and  that 
no  new  assignment  was  necessary.  The  object  of  a  new 
assignment  is  to  point  out  something  included  in  the 
declaration,  but  which  is  not  mentioned  in  the  plea.  In 
this  case,  the  plea  is  large  enough  to  cover  the  trespasses 
included  in  the  declaration,  and  no  new  assignment  was 
necessary ;  and  the  objection  at  the  trial,  that  the  plaintiff 
could  not  go  into  the  question  of  a  right  to  carry  a 
particular  species  of  produce,  such  as  coals,  upon  these 
pleadings,  was  properly  overruled.  Then,  as  to  the  effect 
of  the  evidence,  there  was  no  proof  of  any  user  of  this 
way  for  the  purpose  of  carrying  coal,  and  by  the  non-user 
of  it  for  such  a  purpose  sixty  years  ago,  when  coal  was 
raised  on  this  property,  a  presumption  arises  that  there 
was  no  right  of  way  for  the  carriage  of  such  produce. 
This  is  a  plea  of  user  under  the  recent  statute  2  &  S 
Will.  4,  c.  71 ;  and  the  defendant,  by  so  pleading,  instead 
of  pleading  a  general  prescriptive  right,  confines  himself 
to  what  he  has  actually  enjoyed  within  the  period  of 
twenty  years ;  and  such  a  plea  can  only  be  supported  by 
proof  of  actual  enjoyment  of  the  way  for  all  purposes. 
It  is  the  absence  of  interruption  for  the  period  of  twenty 
years  which,  under  this  statute,  gives  him  the  right,  and 
if  he  does  not  shew  a  user  of  the  way  for  all  purposes,  the 
plaintiff  could  have  no  opportunity  of  obstructing  him  in 
the  exercise  of  such  a  general  right  The  right  here 
pleaded  is  in  the  most  general  terms  possible,  and  can  only 
be  supported  by  proof  of  a  user  co-extensive  with  it.  In 
Ballard  v.  Dyson  (a),  it  was  held  that  the  extent  of  the  user 
is  evidence  of  a  right  only  commensurate  with  the  user. 

(a)  I  Taunt  279. 


860  CA8B8  IN  THE  BXCHEQUBR, 

Egek.  of  Phos,  [Parke^  B. — In  that  case  CAambre,  J.,  diffbred  in  opinion 
'  ^  from  the  other  Judges.]  That  case  was  in  its  circum- 
CowLiMo  stances  very  different  from  the  present.  If  a  party  wishes 
Hioouiioif.  ^o  'b^^  ^^^^  ^®  h^^  *  more  extensive  right  than  that  which 
he  has  actually  enjoyed,  he  ought  not  to  plead  this  plea. 
Suppose  that  fifty  years  ago  the  defendant  had  attempted 
to  carry  coals  along  this  road,  and  that  he  had  been 
obstructed,  and  had  acquiesced  in  the  obstruction,  and 
that  for  a  period  less  than  twenty  years  he  had  used  the 
way  for  that  purpose,  could  it  be  said  that  he  might  plead 
this  plea  ?  In  Rex  v.  Marquis  of  Buckingham  (a),  it  was 
held  that  the  existence  of  a  bar  across  a  public  bridge, 
kept  locked  except  in  times  of  flood,  was  conclusive 
evidence  that  the  public  had  only  a  limited  right  to  use 
the  bridge  at  such  times;  and  an  indictment  for  not 
keeping  it  in  repair,  stating  it  to  have  been  used  by  all 
the  King's  subjects  **  at  their  free  will  and  pleasure," 
was  held  ill  on  the  ground  of  variance.  There  is  a  great 
difference  between  a  public  and  a  private  road,  but  even 
in  the  former  the  right  may  be  limited :  Marquis  of  Staf" 
ford  V.  Coyney  (&)>  where  it  was  held  that  there  might  be  a 
right  of  road  for  all  purposes  except  that  of  carrying  coals. 
The  case  of  Jackson  v.  Stacey  (c)  is  precisely  in  point ; 
there  there  was  a  general  plea  of  a  right  of  way,  as  here, 
with  this  advantage,  that  it  was  not  confined  to  the  period 
Jot  twenty  years,  and  Wood,  B.,  ruled  that  evidence  of  the 
user  of  a  way  for  agricultural  purposes  did  not  support  the 
plea  of  a  right  of  way  for  all  purposes,  but  was  evidence 
of  a  qualified  or  limited  right  only :  it  was  held,  therefore, 
that  where  A.  claimed  and  proved  a  right  to  carry  com 
and  manure  over  the  locus  in  quo,  he  had  not  therefore 
a  general  and  unlimited  right  to  carry  lime,  or  the  pro- 
duce of  a  quarry,  at  all  times  and  for  all  purposes.  In 
Drewelly.  Towler  (ei),  which  was  trespass  for  cutting  lines  of 

(a)  4  Campb.  189.  (c)  Holt's  N.  P.  G.  465. 

(5)  7  B.  &  Cr.  257.  (d)3B.8t  AdoL  736. 
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the  plaintifFi  and  throwing  down  linen  thereon  hanging,  Exeh,  of  Pleas, 
the  defendant  pleaded  that  he  was  possessed  of  a  close, 
and  because  the  linen  was  wrongfully  in  and  upon  the  said 
close,  he  removed  it ;  to  which  the  plaintiff  replied  that 
J.  6«,  being  seised  in  fee  of  the  close,  and  of  a  messuage 
with  the  appurtenances  contiguous  to  it,  by  lease  and 
leleaae  conveyed  to  W»  H.  the  messuage  and  all  the 
easements,  liberties,  privileges,  &c.,  to  the  said  messuage 
belonging,  or  therewith  then  or  late  used,  &c. ;  that  before 
and  at  the  time  of  such  conveyance  the  tenants  and  occu- 
piers of  the  messuage  used  the  easement,  &c.,  of  fastening 
ropes  to  the  said  messuage  and  across  the  close  to  a  wall 
in  the  said  close,  in  order  to  hang  linen  thereon  to  dry,  as 
often  as  they  had  occasion  so  to  do,  at  their  free  will  and 
pleasure,  and  that  the  plaintiff  being  tenant  to  W.  H.  of 
the  said  messuage,  did  put  up  the  lines  &c.  The  rejoinder 
took  issue  on  the  right  as  alleged  in  the  replication  ;  and 
it  was  held,  that  proof  of  a  privilege  for  the  tenants  to  hang 
lines  across  the  yard  for  the  purpose  of  drying  linen  for 
their  own  families  only,  did  not  support  the  alleged  right; 
on  the  ground,  that  the  right  claimed  by  the  plaintiff  was 
larger  than  that  proved.  That  is  expressly  in  point; 
there  the  evidence  of  hanging  linen  to  dry  was  evidence 
to  go  to  the  jury  of  a  general  right,  as  much  as  in  the 
present  case.  [Parke,  B. — Suppose  that  instead  of  being 
a  plea  under  the  statute,  this  had  been  a  plea  for  the  larger 
prescription  in  the  terms  in  which  it  is  usually  pleaded, 
would  not  that  have  been  supported  by  shewing,  that  upon 
every  occasion  when  it  was  required  to  take  carts  that 
way,  they  had  done  so  ?]  That  might  be  a  question  for 
the  jury.  But  here  the  way  was  only  used  for  agricul- 
tural purposes ;  and  though  there  was  evidence  of  the 
getting  of  coal  in  the  defendant's  close  seventy  years  ago, 
it  was  carried  another  way.  [Parke,  B. — ^If  it  had  been 
shewn,  that  from  time  immemorial  it  had  been  used  as  a 
way  for  all  purposes  that  were  required,  would  not  that 
VOL.  IV.  T  M.  w. 
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Exeh.  of  Pleat,  be  evidence  of  a  general  right  of  way  ?    Can  you  refer  me 
V  '  ^    to  a  plea  of  right  of  way  for  agricultural  purposes  only  ?] 

Cowling  Such  a  plea  is  to  be  found  in  Reignolda  ▼.  Edwards  (a); 
HiooiNsoK.  ^"^  ^  precedent  of  a  declaration  for  the  obstruction  of 
a  right  of  way  for  the  carriage  of  coals,  is  to  be  found 
in  Iveson  v.  Moore  (£)•  If  pleaded  too  largely,  it  ie 
fatal,  as  appears  from  Drewell  v.  Totoler  and  Jackson  ▼. 
Siacey.  The  general  rule  of  pleading  is,  that  it  must  be 
shewn  what  sort  of  purpose  the  way  is  used  for,  whether 
for  persons  on  foot,  or  horses,  or  carriages :  Com.  Dig. 
Chimin  Priv.  B. ;  Yin.  Abr.  Chimin  Priv.  H«;  1  Roth 
Abr.  391.  Here  the  claim  is  in  the  most  ample  terms.  In 
the  absence  of  the  grant  itself,  on  which  the  right  is  sup- 
posed to  be  founded,  the  user  must  be  looked  to ;  in  this  case 
the  right  is  claimed  generally,  but  the  user  limits  the 
right,  for  no  user  has  been  shewn  for  the  carriage  of  coal, 
but  only  for  agricultural  purposes,  and  therefore  the  plea 
is  not  supported.  [Lord  Abinger,  C.  B. — ^The  extent  of 
the  right  must  depend  upon  the  circumstances.  If  a  road 
led  through  a  park,  the  jury  might  naturally  infer  the  right 
to  be  limited ;  but  if  it  went  over  a  common,  they  might 
infer  that  it  was  a  way  for  all  purposes.  Using  a  road  as 
a  footpath  would  not  prove  a  general  right;  nor  proof  that 
a  party  had  used  a  road  to  go  to  church  only.  Some  analogy 
should  be  shewn  between  farming  and  nuning  purposes.  I 
do  not  agree  with  the  opinion  of  Mr.  Justice  Chambre  in 
Ballard  v.  Dyson^  but  think  that  of  the  rest  of  the  Court 
preferable.  Parke,  B. — If  they  shew  they  have  used  it 
time  out  of  mind,  for  all  the  purposes  that  they  wanted, 
it  would  seem  to  me  to  give  them  a  general  right.]  That 
would  be  a  question  for  the  jury.  Here  we  shewed  that 
they  had  carried  coals  a  different  way.  IParke,  B.— ^ 
That  would  tend  to  shew  that  the  way  was  not  used  for 
all  the  purposes  it  was  required.  You  contend  that  the 
loading  of  the  carriage  constitutes  the  difference;  that 

(a)  Willes,  282.  (6)  3  Lord  Raym.  291 ;  1  Salk.  15 ;  Garth.  451. 
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there  may  be  a  right  to  carry  corn  and  manure,  though  not  MmcK.  of  pum, 
coals.]  The  actual  user  limits  the  extent  of  the  right;  it 
was  proved  that  although  the  owners  of  this  land  had 
coals  to  carry,  they  had  not  been  carried  over  this  way  but 
another,  therefore  the  right  was  negatived  in  particular  as 
to  coals.  [Lord  Abinger,  C.  B.< — But  that  obstruction,  if 
any,  was  not  within  the  twenty  years.]  It  is  not  con- 
tended that  there  might  not  be  a  case  to  go  to  the  jury. 
Suppose  that  for  the  last  twenty  years  they  had  only 
wanted  to  pass  on  foot — the  statute  gives  no  right  of 
pleading  the  actual  enjoyment  for  some  purposes,  and 
if  proved  to  have  been  so  used  for  some  purposes,  it  does 
not  follow  that  they  shall  be  entitled  to  use  it  for  all. 
The  statute  makes  no  alteration  as  to  the  mode  in  which 
a  right  of  way  may  be  acquired,  but  only  allows  it  to 
be  acquired  within  a  shorter  time.  The  condition,  how- 
ever, upon  which  it  is  to  be  acquired,  is  actual  enjoy- 
ment of  the  right  without  interruption.  Here  there 
has  been  no  enjoyment  of  a  right  for  the  carriage  of 
coals,  for  none  were  produced  upon  this  land  during 
that  period  until  very  recently.  [Parke,  B.— But  there 
has  been  an  actual  enjoyment  during  that  period  of 
a  right  of  way  for  carts  and  carriages.]  That  was 
for  some  purposes  only«  and  it  never  could  be  the  in- 
tention of  the  act  that  the  enjoyment  of  a  right  of  way 
for  some  purposes  should  give  a  right  for  all.  As  to  the 
general  law,  a  way  can  only  be  claimed  by  prescription,  or 
grant,  or  of  necessity  :  and  in  the  case  of  a  grant,  or  pre- 
scription, which  presupposes  a  grant,  the  way  must  be 
continued  according  to  the  extent  of  its  original  creation, 
without  prejudice  to  the  grantor :  Roll.  Abr.  394,  Howell 
V.  King  {a).  There  it  was  held  that  if  A  has  a  way  from 
B  to  C,  and  occupies  lands  beyond  C,  he  cannot  justify 
using  the  way  to  those  lands.  It  may  be  more  prejudicial 
to  the  grantor  to  alter  the  user,  than  to  alter  the  way  by 
(a)  1  Mod.  191. 
t2 
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Bxek.  of  Pleat,  extending  its  termination,  as  by  converting  a  private 
building  into  a  manufactory  and  using  it  for  the  purpose 
of  the  manufactory.  [^Parke,  B. — You  must  generalise  to 
some  extent.  If  your  argument  is  to  be  taken  strictly,  it 
must  be  confined  to  the  identical  carriages  that  have  previ- 
ously been  used  upon  the  road,  and  would  not  warrant  even 
the  slightest  alteration  in  the  carriage  or  the  loading,  or 
the  purpose  for  which  it  was  used.]  When  that  difficulty 
is  arrived  at,  it  is  a  question  of  fact  for  the  jury,  but  here  it 
must  be  considered  that  the  jury  have  negatived  the  right 
to  use  the  way  for  the  carriage  of  coal.  To  support  thia 
plea,  the  defendant  ought  to  have  shewn  actual  enjoyment 
of  the  way  for  ail  purposes  for  the  full  period  of  twenty 
years,  which  he  has  not  done.  The  pleas  under  the  statute 
are  founded  upon  actual  enjoyment. — They  cited  also 
Bright  V.  Walker  (a),  and  Monmouthshire  Canal  Company 
V.  Harford  (6). 

Alexander  and  Wightman^  in  support  of  the  rule. — The 
right  of  way  set  up  in  the  plea  was  distinctly  proved  by 
the  evidence.  The  declaration  charges  the  defendant  with 
breaking  and  entering  the  plaintifi**8  close,  and  with  horses, 
carts,  and  carriages,  subverting  the  soil ;  and  the  defendant 
has  shewn  by  evidence  that  he  has  a  right  to  enter  the  close 
with  horses,  carts,  and  carriages.  The  evidence  shewed  a 
user  of  the  way  for  any  purposes  for  which  it  was  wanted, 
and  that  it  was  never  interrupted :  and  therefore  the  issue 
was  proved  on  the  part  of  the  defendant.  At  the  time 
that  the  coal  was  raised,  sixty  or  seventy  years  ago,  it 
appeared  from  the  evidence,  that  Tildesley  consisted  of 
only  three  or  four  houses,  and  that  there  were  coal-mines 
nearer  to  Tildesley  than  this  property,  which  will  account 
for  the  coals  being  carried  in  a  contrary  direction  to  a 
more  populous  neighbourhood.  [Parke^  B. — The  coals 
were  raised  on  the  same  estate  in  respect  of  which  the 

(«)  I  C.  M.  &  R,  217.  W  Ibid.  614. 
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right  of  way  was  claimed.  Should  you  not  have  asked  Eteh.rf^PUas, 
the  learned  Judge  to  submit  that  question  to  the  jury, 
and  urged  that  this  was  not  confined  to  a  right  for 
particular  purposes  only  ?]  The  new  trial  was  applied 
for  on  the  ground  that  the  learned  Judge  had  not 
submitted  that  question  to  the  jury.  In  this  case,  what 
would  have  been  proved  by  the  defendant  that  was 
not  proved  by  the  plaintiff?  It  was  proved  that  the 
way  was  used  by  the  owners  and  occupiers  of  the  de- 
fendant's land,  whenever  and  for  whatever  purposes  they 
wanted  to  use  it.  If  it  was  necessary  to  prove  the  user  of 
the  way  for  every  specific  purpose  that  might  afterwards 
be  required,  no  way  could  be  supported.  It  would  be  a 
manifest  injustice  to  put  that  construction  on  the  statute 
as  to  actual  user.  [Lord  Abinger^  C.  B. — All  that  the 
plaintiff  contends  is,  that  the  jury  are  to  infer  from  user  for 
all  purposes  a  general  rights  or  from  limited  user  a  limited 
right.  Parke^  B. — It  has  been  rather  conceded  than 
proved  y  that  the  way  has  been  used  for  ail  purposes  that 
were  required.]  In  Jackson  v.  Siacey,  it  is  expressly  as- 
sumed, that  the  jury  had  found  that  the  way  was  used  for 
agricultural  purposes  only.  In  Ballard  v.  Dyson,  Cliam- 
brCf  J.,  was  of  opinion  against  the  other  three  judges. 
[ParkCf  B. — To  apply  his  doctrine  ^  the  present  case,  he 
would  say  that  it  was  evidence  to  be  left  to  the  jury  of  the 
right  to  go  with  carts  however  loaded.]  Certainly.  In 
Rex  V.  Lyon  (a),  the  exception  was  distinctly  proved. 
Bex  v.  Marquis  of  Buckingham  is  manifestly  distinguish- 
able. Here  there  is  no  locking  of  the  gate  against  any 
thing  going  through.  There  is,  therefore,  no  proof  of  any 
interruption  to  the  right  of  way  claimed  and  proved. 

Lord  Abingbr,  C.  B. — I  do  not  give  any  opinion  upon 
the  effect  of  the  eviiience  ;  but  I  should  certainly  say  that 
it  is  not  a  necessary  infercrnce  of  law,  that  a  way  for  agri- 

(fl)  Ry.  &  Mo.  161. 
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Exch,  of  Pkat,  cultural  purposes  is  a  way  for  all  purposes,  but  that  it  is  a 

^,^_,^^^_^     question  for  the  jury  in  each  particular  case,  to  be  deter* 

Cowling      mined  upon  the  various  facts  established  in  each  case. 

HiGoiNsoN.     If  a  way  has  been  used  for  several  purposes,  there  may 

be  a  ground  for  inferring  that  there  is  a  right  of  way  for 

all  purposes ;  but  if  the  evidence  shews  a  user  for  one 

purpose,  or  for  particular  purposes  only,  an  inference  of  a 

general  right  would  hardly  be  presumed.      I  wish  to  say 

nothing  as  to  the  inference  to  be  drawn  by  the  jury  in  this 

particular  case.     The  question  is  entirely  for  them  to 

determine  on  the  facts  submitted  to  them.     I  think  there 

ought  to  be  a  new  trial  on  payment  of  costs. 

Parke,  B. — I  am  clearly  of  opinion  that  the  defendant 
is  not  entitled  to  succeed  on  the  question  as  to  the  new 
assignment.  [He  then  stated  the  plea].  To  make  out  this 
plea,  it  is  necessary  to  shew  an  enjoyment  of  the  way  gene- 
rally as  of  right,  for  the  period  during  which  the  plea 
states  it  to  have  been  used ;  he  must  have  used  it  for  all 
purposes  as  of  right;  and  such  user,  for  all  purposes  for 
which  it  was  wanted,  would  be  evidence  to  go  to  the  jury  of 
a  general  right.  Under  a  plea  of  prescription  of  a  way,  it 
was  necessary  to  shew  a  user  of  it  for  all  purposes  time 
out  of  mind,  accordinjgr  to  the  usual  terms  in  which  such  a 
plea  is  pleaded.  If  it  is  shewn  that  the  defendant,  and 
those  under  whom  he  claimed,  had  used  the  way  when- 
ever they  had  required  it,  it  is  strong  evidence  to  shew 
that  they  had  a  general  right  to  use  it  for  all  purposes, 
and  from  which  a  jury  might  infer  a  general  right.  In 
this  particular  case,  I  think  the  user  is  evidence  to  go 
to  the  jury  that  the  defendant  had  a  right  to  a  way  for  all 
purposes  for  twenty  years.  As  to  the  effect  of  such  evi- 
dence, it  is  unnecessary  to  offer  any  opinion.  If  the  way 
is  confined  to  a  particular  purpose,  the  jury  ought  not  to 
extend  it,  but  if  it  is  proved  to  have  been  used  for  a 
variety  of  purposes,  then  they  might  be  warranted  in  find- 
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ing  a  way  for  all.     You  must  generalise  to  some  extent,  £'«a.  0/  PUa$, 
and  whether  in  the  present  case  to  the  extent  of  establish- 
ing a  right  for  agricultural  purposes  only,  is  a  question 
for  the  jury. 

Rule  absolute  for  a  new  trial,  on 
payment  of  costs. 


In  re  Scott  and  Others. 

JjHAULE^  in  a  former  term,  had  obtained  a  rule  calling  where  a  petition 

upon  the  Attorney-General  and  others  interested  in  this  Jh^Ho^rwtr 

matter^  to  shew  cause  why  the  recognizances  which  had  Commons 

1  ^.  1^11.  .#•!  against  the  rc- 

been  entered  into  by  Scott  and  his  sureties,  for  the  pro-  turn  of  a  mem- 

secution  of  an  election  petition,  should  not  be  vacated.  At  day  appointed 

the  election  for  the  county  of  Merioneth,  in  the  year  1836,  iorxMn%  the 

^       ^  ^  '  ''      ^  petiuon  into 

Mr.  Richards  was  elected.  Sir  William  Wynne  being  the  consideration, 

unsuccessful  candidate.    A  petition  against  the  return  faiu^tVappear, 

was  presented  by  Mr.  Scott,  and  he,  and  Mr.  Silver  and  JJi'^^^kfnguTnto 

the  Rev.  John  Nanney  as  his  sureties,  entered  into  the  consideracion  is 

.      i  ,         ,       rx  ^         A         r^r.         ^        1.1  discharged,  the 

recognizances  required  by  the  9  Geo.  4^  c.  2^,  s.o^  which  Speaker  lias 

enacts,  "  That  no  proceeding  shall  be  had  upon  any  9^060.^4!  a'22, 

such  petition,  unless  the  person  or  persons  subscribing  the  *:  ^^*  to  cause 

same,  or  some  one  or  more  of  them,  shall,  within  fourteen  sitting  member 

days  after  the  same  shall  have  been  presented  to  the  if  the  amount 

House,  or  within  such  further  time  as  shall  be  limited  by  tuhul  Jbl"* 

the  House,  personally  enter  into  a  recognisance  to  our  months  after 

.        T        •     I       t/.  demand,  he  has 

Sovereign  Lord  the  King,  according  to  the  form  hereunto  power  by 

annexed,  in  the  sum  of  1,000/.,  with  two  sufficient  sureties  certify  theVe- 

in  the  sum  of  500/.  each,  or  four  sufficient  sureties  in  the  cogn»"°c^» 

entered  into  by 

sum  of  250/.  each,  for  the  payment  of  all  costs,  expenses,  the  petitioner 

and  fees,  which  shall  become  due  to  any  witness  sum-  into  the  Ex- 

moned  in  behalf  of  the  person  or  persons  so  subscribing  ihat^defaui"t**bas 

such  petition,  or  to  any  clerk  or  officer  of  the  House,  *>«^"  "»***® »" 

payment  ;  upon 
which  the  recog- 
nizances arc  to  have  the  same  effect  as  if  estreated  in  a  court  of  law. 


S58  CASKS  IN  THB  KXCUEQUSR, 

EseH.  tf  Pleas,  upon  the  trial  of  such  petition^  or  to  any  party  who  shall 
^  '  ^     appear  before  the  House^  or  any  Committee  of  the  House,  in 

In  re  Opposition  to  such  petition,  in  case  such  person  or  persons 
shall  fail  to  appear  before  the  House,  at  such  time  or  times 
as  shaU  be  fixed  by  the  House  for  taking  such  petition 
into  consideration  ;  or  in  case  such  petition  shall  be  with- 
drawn  by  the  permission  of  the  House ;  or  in  case  such 
committee  shall  report  to  the  House,  that  such  petition 
appears  to  them  to  be  frivolous  or  vexatious." 

On  the  dsy  appointed  for  taking  the  petition  into  consi- 
deration»  the  petitioner  not  appearing,  the  order  for  taking  it 
into  consideration  was  discharged,  whereupon  the  Speaker 
caused  the  costs  of  the  sitting  member  to  be  taxed,  and 
delivered  his  certificate  of  their  amount  pursuant  to  the 
dOth  section  of  the  same  act,  which  enacts — "  That  the 
costs  and  explenses  of  prosecuting  or  opposing  any  peti<> 
lion,  presented  under  the  provisions  of  this  act,  and  the 
coats,  expenses,  and  fees  which  shall  be  due  and  payiible 
to  any  witness  summoned  to  attend  before  such  committee^ 
or  to  any  clerk  or  oftcer  of  the  House  of  Commons,  upon 
the  trial  of  any  such  petition,  shall  be  ascertained  in 
manner  following,  (that  is  to  say),  that  on  application  made 
to  the  Speaker  of  the  House  of  Commons  within  three 
months  after  the  determination  of  the  merits  of  such  psH- 
tion,  by  any  such  petitioner,  party,  witness,  or  officer  as 
before  mentioned,  for  ascertaining  such  costs,  expenses, 
or  fees,  the  Speaker  shall  direct  the  same  to  be  taxed  by 
two  persons,"  [the  act  here  describing  who  they  are  to  be], 
*^  and  the  persons  so  authorized  and  directed  to  tax  such 
costs,  expenses,  and  fees,  shall  and  they  are  hereby  re- 
quired to  examine  the  same,  and  to  report  the  amount 
thereof^  together  with  the  name  of  the  party  liable  to  pay  the 
same,  to  the  Speaker  of  the  said  House,  who  shall,  upon 
ap))lication  made  to  him,  deliver  to  the  party  or  parties  a 
certificate  signed  by  himself,  expressing  the  amount  of  the 
costs,  expenses,  and  fees,  allowed  in  such  report,  together 
with  the  name  of  the  party  liable  to  pay  the  same ;  and  the 
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persons  so  appointed  to  tax  such  costs,  expenses^  and  Tees,  Ejeeh.  tf  PUaa, 
and  to  report  the  amount  thereof^  are  hereby  authorized  to  '  ^ 

demand  and  receive  for  such  taxation  and  report  such  fees         in  n 
as  shall  be  from  time  to  time  fixed  by  any  resolution  of  the  ^^'^' 

House ;  and  such  certificate  so  signed  by  the  Speaker  shall 
be  conclusive  evidence  of  the  amount  of  such  demands  in  all 
cases,  and  for  all  purposes  wliatsoever.**  The  petitioners 
having  neglected  to  pay  these  costs,  the  petitioner  certi- 
fied the  recognisances  into  this  Court,  under  theOSth  sec- 
tion, by  which  it  is  enacted — **  That  if  any  petitioner  or 
petitioners  who  sliall  have  entered  into  such  recognisance 
as  aforesaid,  shall  neglect  or  refuse,  for  the  space  of  seven 
days  after  demand,  to  pay  to  any  witness  who  shall  have 
been  summoned  on  his  or  tlieir  behalf,  before  the 
House  or  such  select  committee,  on  the  trial  of  such 
petition,  the  sums  so  certified  as  aforesaid  by  the  Speaker 
to  be  due  to  such  witness,  together  with  the  further  sum 
of  forty  shillings  per  diem  for  every  day,  during  which 
such  petitioner  or  petitioners  shall  delay  to  satisfy  the 
same ;  or  if  such  petitioner  or  petitioners  shall  neglect  or 
refuse,  for  the  space  of  six  months  after  demand,  to  pay  to 
any  officer  of  the  House,  or  to  any  party  who  shall  appear 
in  opposition  to  the  said  petition,  the  sum  so  certified  by 
the  Speaker  as  aforesaid  to  be  due  to  such  officer  or  party, 
for  their  fees,  costs,  or  expenses,  and  that  such  neglect  or 
refusal  shall  be  proved  to  the  Speaker's  satisfaction  by 
affidavit  sworn  before  any  Master  of  the  High  Court  of 
Chancery,  and  such  Master  is  hereby  authorized  to  admi- 
nister such  oath,  and  is  authorized  and  required  to  cer- 
tify such  affidavit  under  his  hand;  in  every  such  case, 
such  person  or  persons  shall  be  held  to  have  made  default 
in  his  or  their  said  recognisance ;  and  the  Speaker  of  the 
House  of  Commons  shall  thereupon  certify  such  recogni- 
sance into  the  Court  oF  Exchequer,  and  shall  also  certify 
that  such  person  or  persons  have  made  default  therein^ 
and  such  certificate  shall  be  conclusive  evidence  of  such 
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Mxvh.  rf  Pk9i,  de&uk|  and  tbe  recogDJsance  being  so  certified  BhaSl  have 
die  aame  effect  as  if  the  same  were  estreated  from  a  court  of 
Jaw."  Tlie  rule  was  applied  for  and  obtained  on  the  ground 
that  the  latter  section  only  gave  the  Speaker  power  to  tax 
the  costs  in  cases  where  a  decision  bad  been  come  to  by  a 
Committee  upon  the  merits  of  tbe  petition^  and  did  not 
apply  to  a  case  like  the  present^  where  no  such  deter- 
mination bad  been  come  to ;  and  therefore  the  costs  not 
being  legally  due»  tbe  recognisances  had  not  been  for- 
feitadt  and  ought  to  bge  taken  off  tbe  fUe« 

Sir  W.  FoUeitt  in  Easter  term  last,  shewed  oMw^dfiiitt 
the  above  rule,  citing  Bruyeres  v«  Holcomb  (a) ;  and  M^uh 
wt|s  heard  in  support  of  the  rule ;  but  the  arguments,  and 
the  several  clauses  of  the  act  of  Parliament  which  apply  to 
tbe  question,  are  so  fully  stated  in  the  judgment,  tbat  it  is 
not  thought  necessary  to  report  them. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B. — ^An  application  was  made  some  terms  ago, 
but  not  argued  until  late  in  the  last  term,  to  take  a  recog- 
nisance off  the  file,  which  had  been  certified  into  this  couBt 
by  the  Speaker  of  tlie  House  of  Commons,  pursuant  to  the 
9  Geo.  4,  c.  SS,  s.  65.  The  facts  were,  that  a  petition  was 
presented  against  the  return  for  the  county  of  Merioneth, 
and  the  usual  recognisance  was  entered  into,  but  the  peti- 
tioner omitted  to  appear  before  tbe  House  on  tbe  day 
fixed  for  bearing  the  petition,  in  consequence  of  which  no 
committee  was  struck  for  the  trial  of  the  merits  of  tbe 
election.  The  Speaker,  however,  caused  the  costs  to  be 
•taxed  by  the  persons  pointed  out  by  the  60th  section, 
and  the  petitioner  having  refused,  for  six  months  after 

(a)  3  Ad.  &  Ellis.  381 ;  5  Nev.  and  Man.  149. 
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Ibe  demand   of  the   amount^  to  pay  them  to  the  party  ^^kH.  ^f  Pitat, 
petitioned  againstt   the    Speaker    certified    the   default     ^     ^  '  ^ 
and  recognisance  into  this  Court*     The  question  is,  wbe*         In  r« 
ther  he  had  power  to  do  sO)  and  the  recognisance  can  be 
enforced. 

This  question  depends  upon  the  construction  of  the 
statute  9  6eo«  4,  and  the  only  difficuky  in  the  casCi  upon 
the  face  of  the  statute  itself,  arises  from  the  wording  of 
the  00th  section,  which,  taken  to  the  letter,  appears  tb 
authorise  a  taxation  of  costs  only  in  the  case  where  there 
has  been  a  determination  of  the  merits  of  the  petition ;  and 
the  Speaker  is  to  certify  such  costs  only,  and  in  the  event 
of  the  non-payment  of  the  costs  so  certified,  and  those 
only,  is  he  authorized  to  certify  the  recognisance  into  the 
Exchequer.  It  is  not  contended,  on  the  part  of  tbe  Crown, 
tiiat  the  Speaker  can  certify  such  a  recognisance  into  this 
Court  at  common  law :  certainly,  his  certificate  of  the  de- 
fault would  not  be  binding  and  conclusive ;  and  it  is,  there- 
fore, argued  on  the  part  of  the  conusors,  that  in  the  event 
which  has  happened,  as  the  recognisance  could  not  be 
certified  under  the  statute^  it  has  never  been  forfeited  at 
all,  and  ought  to  be  taken  off  tlie  file. 

The  act  in  question  is  not  very  carefully  drawn,  and 
there  are  difficulties  in  the  way  of  the  construction  coi»- 
tended  for  on  both  sides.  In  order  to  give  effect  to  that 
offered  on  the  part  of  the  Crown,  the  words  of  tbe  60eh 
election  roust  be  qualified,  and  construed  to  mean,  that  the 
costs  are  to  be  taxed  within  three  months  after  the  deter- 
mination of  the  merits  of  such  petition,  if  such  determin* 
aiion  should  take  piace,  otherwise  at  any  time;  on  the 
other  hand,  the  construction  proposed  by  the  conusors 
renders  one  clause  of  the  condition  of  the  recognisance 
inoperative.  The  recognisance  ia  rendered  defeasible  if 
the  conusors  *'  shall  pay  the  costs  and  expenses  of  the 
party  who  shall  appear  before  the  House  in  opposition  to 
the  petition,  in  case  the  petitioner  shall  fail  to  appear 
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Exch.  tf  PUMt  before  the  House  at  the  time  fised  for  taking  the  said 
1838>  . 

V      ^  '  V     petition  into  consideration,  or  in  case  the  petition  shall  be 

In  re  withdrawn,  or  in  case  the  select  committee  shall  vote  the 
petition  to  be  Frivolous  and  vexatious  ;*'  and  it  is  not  merely 
a  clause  in  the  recognisance  stated  in  the  schedule,  which 
might  have  been  copied  incautiously  from  that  in  the  63 
Geo.  3i  but  in  the  enacting  part  of  the  statute  itself,  section 
5,  it  is  provided  that  the  recognisance  shall  be  so  con- 
ditioned. 

We  must,  therefore,  in  construing  the  statute,  either 
modify  the  language  of  the  60th  section,  or  wholly  strike 
out  a  part  of  the  recognisance,  and  read  it  as  if  the  con- 
dition were  to  pay  only  in  case  the  petition  was  voted 
frivolous  and  vexatious;  of  these  two  courses,  if  we  are 
to  determine  the  question  of  construction  by  the  terms  of 
the  act  itself  alone,  the  one  which  does  the  least  violence 
to  the  words  of  the  legislature  is  to  modify  the  language 
of  the  60th  section  in  the  manner  proposed ;  and  that 
done,  we  give  effect  to  every  enactment  of  the  statute; 
we  make  every  part  of  the  recognisance  operative,  and 
enable  the  speaker  to  direct  the  costs  to  be  taxed  in  every 
case,  and  not  only  does  this  construction  of  the  act  do  the 
least  violence  to  its  words,  but  is  most  consistent  with  one 
of  the  manifest  objects  of  the  legislature,  the  prevention 
of  vexatious  petitions.  If  the  construction  contended  for 
on  the  part  of  the  petitioner  were  to  prevail,  petitions 
might  be  presented  for  the  purpose  of  vexation  and  annoy- 
ance, or  with  a  view  of  disabling  a  member  from  serving 
on  committees,  and  abandoned  at  the  last  moment  without 
any  evil  consequence,  under  the  act,  to  the  parties  petition- 
ing or  their  sureties;  and  the  petitioners  might  thus,  by 
their  own  mere  authority,  in  effect,  withdraw  a  petition, 
which,  by  the  9th  section,  the  House  itself  is  prevented 
from  permitting  them  to  do,  except  in  certain  cases. 
The  argument  on  the  other  side  is,  that  it  would  he  an 
advantage  to  the  sitting  members,  that  their  opponents 
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should  have  this  locus  penitentise,  by  which  tbey  mighc  Biek.  of  Pteati 
save  both  parties  the  expense  of  litigation  before  a  com-  '  ^ 

mittee ;  but  this  argument  may  be  answered,  on  the  other         in  re 
side,  by  the  observation,  that  according  to  the  construe-  ^^**' 

tion  contended  for  by  the  Crown,  there  will  be  the  same 
locus  penitentiae,  if  the  sitting  member  chooses  to  give  it^ 
by  agreeing,  that,  provided  the  petitioner  should  abstain 
from  appearing  before  the  House  on  the  day  fixed,  he 
would  forego  the  claim  for  his  costs,  and  not  procure  them 
to  be  taxed. 

The  view,  therefore,  that  we  take  of  the  act  itself, 
adopting  the  usual  rules  of  construction,  and  considering 
theobjeet  of  the  legislature,  apparent  on  the  face  of  the 
act^  is,  that  die- recognisance  has  been  forfeited  in  this  ease, 
md  duly  e^tififed  into  this  Court. 

But  it  is  said  that  a  inference  to  the  statutes  on  this 
sidijecti  wbiefa  the  9  Geo*  4,  was  to  consolidate,  amend, 
and^  simplifyv  oag^it  to  lead  us  to  a  different  conclusion, 
and  that  from  that  reference,  coupled  with  the  act  in 
cfoestion,  it  will  appear  to  have  been  the  intention  of  the 
legislature  to  have  taken  away  from  the  party  petitioned 
against  the  right  to  his  costs  if  the  petition  was  aban- 
doned, and  the  petitioner  did  not  appear  in  the  House  at 
the  day  appointed.  The  examination  of  the  provisions 
of  these  statutes,  though  it  has  induced  us  to  entertain 
more  doubt  than  we  should  have  done  on  the  purview 
of  the  statute  9  Oeo.  4  alone,  does  not  lead  us  to  this 
condusion* 

The  statutes  to  be  examined  are  the  28  Oeo.  3,  c«  52, 
and  S8Geo.8,  C.7L 

The  38  Geo.  8,  cfiS,  is  the  first  statute  which  requires 
a  recdgnisance.  Section  5  enacts,  that  no  proceeding  shall 
be  had  on  any  petition,  unless  a  recognisance  is  entered 
into,  in  a  certain  time,  in  the  sum  of  gOO/.,.with  two  sure- 
ties in  100/.  each,  the  condition,  of  which  is,  that  the  peti- 
tioner is  to  appear  on  the  day  fixed  for  taking  the  petition 
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jSwA.  tf  PhM,  into  consideration,  and  ako  to  appear  before  any  select 
1888.  ^  committee  that  shall  be  appointed  for  the  trial  of  the 
In  re  petition^  and  shall  renew  the  same  until  the  committee 
^^^^*  should  have  been  appointedi  or  the  petition  withdrawn  by 
permission  of  the  bouse.  This  recognisance,  it  is  to  be 
observed,  is  not  for  payment  of  costs,  but  becomes  absolute 
in  default  of  appearance;  and  section  9  empowers  the 
Speaker  to  certify  it  to  the  Court  of  Exchequer.  Sections 
19,  SO,  and  SI  give  costs  to  the  sitting  member  if  the 
petition  is  voted  frivolous  and  vexatious,  and  to  the  peti* 
tioner  if  the  opposition  to  the  petition  is  voted  to  be  of 
that  character :  and  also  provides  for  costs  in  the  case 
where  no  party  appears  before  the  committee  in  opposition 
to  the  petition  ;  all  which  costs  the  Speaker  is  authorised 
upon  application  to  be  caused  to  be  taxed,  in  the  manner 
pointed  out  by  the  SSnd  section,  and  the  costs,  when  cer- 
tified, may  be  recovered  by  an  action  of  debt.  As  the 
law  stood,  therefore,  by  this  act  there  was  no  specific 
remedy  for  the  costs  of  the  sitting  member,  incurred  in 
preparing  to  defend  his  seat,  in  case  the  petitioner  did  not 
appear  before  the  House  on  the  day  appointed  to  take 
the  petition  into  consideration  ;  but  the  recognisance  was 
forfeited  by  non-appearance;  it  could  not  be  saved  by 
the  payment  of  any  costs,  and  the  penalty  became  a  debt 
to  the  Crown. 

The  5SGeo.3,  c.  71,  reciting  that  it  is  expedient  to 
make  provision  to  secure  the  more  punctual  paysnent  of 
costs,  expenses,  and  fees  which  may  become  due  to  wit» 
nesses,  oflScers  of  the  House,  and  parties,  by  reason  of  the 
trial  of  controverted  elections,  requires  an  additional  re- 
cognisance in  1,000/.,  with  two  sureties  in  500/,  each,  for 
the  payment  of  costs  to  witnesses,  clerks,  and  officers, 
and  likewise  to  the  party  appearing  before  the  House  in 
opposition  to  such  petition,  in  case  the  petitioner  shall  fail 
to  appear  before  the  House  at  the  time  fixed  for  taking 
the  petition  into  consideration,  as  also  if  the  petition  shall 
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be  withdrawn ;  as  well  as  for  the  payment  of  costs  in  case  MmcIl  ^  PUm, 
the  committee  shall  vote  the  petition  frivolous  and  rexft-     ^    ^^'^ 
tious.    This  statute  also  provides,  by  section  9,  that  in  all         in  re 
cases  where  the  petitioner  shall  fail  to  appear  before  the        ^^^' 
House  at  the  time  fixed  for  the  appointment  of  the  select 
committee^  the  order  for  taking  the  petition  into  consi- 
deration shall  be  thereupon  discharged,  and  the  parties 
attending  in  opposition  to  the  petition  shall  be  entitled  to 
recover  from  the  petitioner  the  expenses  whidi  they  shall 
have  incurred  by  reason  of  the  petition,  and  they  are  to 
be  recovered  in  the  same  manner  as  the  other  costs  pro- 
vided for  by  that  statute^  that  isy  as  costs  were  levied  under 
the  former  statute  when  the  petition  was  voted  frivolous 
and  vexatious.    By  section  IS,  in  default  of  payment  the 
recognisance  is  to  be  estreated.  By  section  1S«  the  Speaker's 
certificate  with  respect  to  costs  under  that  act  or  the 
28  Geo.  3f  was  to  operate  as  a  warrant  of  attorney* 

The  effect  of  this  act  was  to  give  a  remedy  for  the  costs 
incurred,  in  case  of  a  non-appearance,  both  by  the  for- 
feiture of  the  recognisance  and  by  action  of  debt,  on  the 
Speaker's  certificate.  The  act  also  provides^  for  the  first 
time,  by  the  form  of  the  recognisance,  for  the  payment  of 
costs  in  case  the  petition  should  be  withdrawn,  which  is 
permitted  by  section  8,  the  former  statute  of  08  Geo.  9, 
having  prohibited  the  House  from  allowing  it,  unless  in 
the  event  of  the  vacancy  of  the  seat  by  death  or  other- 
wise :  bat  it  is  worthy  of  remark,  that  the  58  Geo.  S^ 
nowhere  gives  any  power  in  express  words  to  the  Speaker 
to  tax  the  costs  in  this  case. 

The  9  Geo.  4  was  then  passed,  in  order  to  consolidate 
the  law  relating  to  the  trial  of  controverted  elections.  At 
the  time  it  passed,  two  recognisances  were  required,  (and 
they  are  reduced  into  one),  and  the  provisions  for  the 
taxing  and  recovery  of  costs  were  contained  in  different 
sections  of  the  two  acts  of  the  28  Geo.  8,  and  SS  Geo.  8. 
The  19th,d0tb,  and  Slst  sections  of  the  former  act  provided 


266  CA8E8  IN  THE  BXCH£QUBR| 

Sxeh.  of  Pkoit  for  the  case  of  a  commiltee  sitting  and  Toting  the  petition 
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.^^^*^     or  opposition  frivolous  and  vexatiousy  or  the  return  corrupt 

In  r«  or  vexatious,  in  which  several  cases  application  is  to  be 
made  to  the  Speaker,  and  the  costs  taxed.  The  seventh 
section  of  53  Geo.  3,  applied  to  the  costs  and  fees  of  wit- 
nesses, clerks,  and  oflScers,  and  the  9th,  10th,  and  11th 
sections  of  the  same  statute  provided  for  the  case  of  the 
petitioner  failing  to  appear  before  the  House  on  the  day 
fixed,  and  there  was  no  provision  at  all  for  such  taxation 
in  the  case  of  the  petition  being  withdrawn.  The  57th, 
58th,  and  59th  sections  of  the  9  Geo.  4,  re-enact  the  pro- 
visions as  to  costs  given  in  case  the  committee  meet  by  the 
19th,  SOth,  and  Slst  of  S8  Geo.  3 ;  then  both  the  mode  of 
taxation  of  costs,  of  prosecuting  or  opposing  a  petition, 
which,  in  28  Geo.  3,  s.SS,  is  confined  to  the  third  case 
before  mentioned,  is,  by  the  60th  section  of  9  Geo.  4, 
left  at  large :  and  this  last  section  provides  for  "  the  costs 
and  expenses  for  prosecuting  and  opposing  any  petition,** 
not  for  the  costs  and  expenses  in  the  several  cases  before 
mentioned^  as  had  been  done  by  the  22nd  section  of  28 
Geo.  8;  the  same  60th  section  also  provides  for  the  costs 
due  to  witnesses,  clerks,  or  officers,  which  had  been  provided 
for  by  section  7  of  the  58  Geo.  3,  thus  incorporating  the 
two  sections  together,  and  providing  for  the  taxation  of  costs, 
whether  payable  to  parties,  witnesses,  clerks,  or  officers. 
There  is,  however,  no  clause  corresponding  with  the  9th 
section  of  53  Geo.  3,  expressly  making  the  petitioner 
liable  to  the  costs  in  case  of  not  appearing  in  the  House  on 
the  day  fixed,  and  it  is  on  the  absence  of  such  provision  that 
much  stress  was  laid  on  the  part  of  the  petitioner.  We  do 
not  mean  to  say,  that  the  argument  is  not  entitled  to  much 
consideration,  and  that  it  has  not  created  some  doubt  in 
our  minds  upon  the  present  question ;  but  we  think  that 
its  omission  may  be  accounted  for,  by  supposing  that  the 
legislature  may  have  intended  to  give  no  remedy  for  these 
costs  by  action,  as  it  had  done  under  the  58  Geo.  3 ;  but 
the  remedy  on  the  recognisance  would  still  continue. 
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Upon  the  whole,  we  think  that  upon  the  true  construe-  •'SceA.  rf  PUat, 
tion  of  the  9th  Geo.  4,  the  recognisance  had  been  forfeited :  ^ 

and  this  view  of  the  case  is  fortified  by  the  opinion  of  the         in  re 
Court  of  King's  Bench,  ezpressedi  though  extrajudicially, 
in  the  case  of  Bntyeres  ▼•  Haleamb  (a). 

Rule  discharged. 


Scott. 


Thomas  and  Others,  Assignees  of  Brown  and  Cheetham, 
Bankrupts,  v.  Conn  ell. 

Assumpsit  for  money  had  and  received  to  the  use  of  Dedaratiom 
the  plaintiffs  as  assignees,  and  upon  an  account  stated  h)8oiven't°cir^ 
with  them  as  such  assignees.    At  the  trial  before  Cole-  J^nXg^to'shew 
ridge,  J.,  at  the  last  Liverpool  assizes,  it  appeared  that  the  ^'i'^^^?  ^^^^ 
action  was  brought  to  recover  a  sum  of  money  alleged  to  vency,  are  ad- 
have  been  paid  by  Cheetham  to  the  defendant  by  way  of  evidenceTo 
fraudulent  preference ;  and  before  any  evidence  had  been  P'o^^  'uch 
given  of  the  bankruptcy  or  insolvency,  a  witness  was  asked  provided  the 
what  had  been  said  to  him  by  Cheetham,  in  November,  solvency  be  ' 
1836,  (the  fiat  in  bankruptcy  having  been  issued  in  January,  ^^^^""hl** 
1837),  with  reference  to  a  debt  due  to  a  person  of  the  name  ii»e  **«  of  in- 

•  rrti^  1  •  1  3    ■olv«"cy  should 

of  Maguire.   The  question  was  objected  to,  on  the  ground  be  proved  before 
that  the  supposed  declaration  of  Cheetham  was  not  con-  are  offered  in"' 
nected  with  any  act  done  by  him,  and  therefore  could  not  ^^i^^i^ce. 
be  used ;  but  the  learned  judge  overruled  the  objection, 
and  received  the  answer  as  evidence  that  Cheetham  was 
at  that  time  aware  of  the  insolvent  condition  of  himself 
and  his  partner,  and  intended  a  fraudulent  preference  in 
the  payment  afterwards  made  to  the  defendant.  The  jury, 
under  his  Lordship's  direction,  found  a  verdict  for  the 
plaintiffs.     Sir  F.  Pollock,  in  Easter  Term,  had  obtained 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  the  declaration  of  Cheetham,  unaccom- 

(a)  3  Ad.  &  EU.  381. 

VOL.  IV.  U  M.  W. 
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Ezeh,  fif  FiM9t  panied  by  an  act  dooe  at  the  time,  ought  not  to  have  been 
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received  in  evidence. 

Cresswellt  Alexander^  and  Wighiman,  now  shewed  cause. 
The  declarations  of  Cheetham  were  admissible  to  shew  that 
he  was  in  insolvent  circumstances,  and  that  he  knew  that 
he  was  so,  and  contemplated  bankruptcy,  in  order  to  make 
out  that  this  was  a  fraudulent  preference.  There  are  many 
cases  where  similar  declarations,  for  the  purpose  of  shewing 
motives  or  knowledge,  have  been  received:  Baieman  y. 
Bailey  (a),  Ridley  v.  Gyde  (6),  Smith  v.  Cramer  (c), 
Vacher  v.  Cocks  {d).  These  are  clear  authorities  in  favour 
of  the  admissibility  of  these  declarations.  In  all  cases  of 
fraudulent  preference,  the  material  question  is,  what  was 
operating  on  the  mind  of  the  bankrupt  at  the  time. 

TV.  H,  Watson  and  «/.  Henderson^  in  support  of  the 
rule — The  declarations  were  not  admissible,  inasmuch  as 
they  were  not  accompanied  by  any  act  done  by  Cheetham. 
In  Vacher  v.  Cocks,  the  declarations  of  the  bankrupt  were 
connected  with  tiie  payments  in  point  of  time,  and  that 
case  has  therefore  no  application.  In  Abbott  v.  Pomfret  (e), 
the  defendants,  who  were  B.'s  hankers,  had  discounted 
for  B.  a  bill  payable  January  10th,  drawn  by  B.  and 
guaranteed  by  L. ;  on  the  3rd  January,  B.,  being  in 
insolvent  circumstances,  gave  L.  a  cheque  on  the  defend- 
ants for  the  amount  of  the  bill :  the  defendants,  on  receiv- 
ing the  cheque,  handed  the  bill  over  to  L. ;  B.  became 
bankrupt  on  the  9th  of  January ;  and  it  was  held  that 
his  assignees  could  not  sue  the  defendants  as  having 
received  the  amount  of  the  cheque  by  way  of  fraudulent 
preference.  [Parke,  B. — In  that  case  no  money  was  given 
to  the  defendants;  the  preference  was  made  to  L.]  The 
distinction  in  the  cases  is,  that  where  a  declaration  is  not 

(fl)  6  T.  R.  612.  (c)  1  Bing.  N.  C.  685.;  1  Scott, 

(h)  9  Bing.  349.;  2  M.  &  Scott,  641. 

448.  {d)  Mo.  &  Malk.  853. 

(c)  1  Bing.  N.  C.  462.;  1  Scott,  470. 
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aceompanied  by  an  act^  it  is  not  admissible.     In  Lees  ▼•  B»th.  of  Pkas, 


Marion  (o),  it  was  held  that  the  declarations  of  a  bankrupt, 
made  shortly  after  an  absence,  are  not  admissible  to  prove 
such  absence  an  act  of  bankruptcy.  The  true  principle 
is  laid  down  by  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  court  in  Peacock  v.  Harris  (b)^  that  a 
contemporaneous  declaration  may  be  admissible  as  part  of 
a  transaction,  but  an  act  done  cannot  be  varied  or  qualified 
by  insulated  declarations  made  at  a  later  time. 

Lord  AbingbRi  C.  B. — If  the  declaration  of  the  bank- 
rupt had  stood  alone,  and  without  connexion  with  the 
other  evidence  in  the  case,  such  a  declaration  would  not  be 
admissible;  but,  coupled  with  the  subsequent  evidence, 
the  fact  of  insolvency  alTthe  time  being  established,  the 
declaration  of  the  bankrupt  was,  I  think,  admissible  for  the 
purpose  of  shewing  that  he  knew  of  his  insolvency.  Then, 
whether  there  was  sufficient  evidence  of  a  fraudulent  pre- 
ference, was  a  question  fur  the  jury. 

Parke,  B. — I  concur  in  thinking  that  this  rule  ought  to 
be  discharged.  I  very  much  doubt,  however,  whether  the 
statement  made  by  the  bankrupt  was  properly  admissible 
at  that  particular  stage  of  the  cause  in  which  it  was  offered. 
I  have  always  understood  the  general  rule  to  be,  that  a 
verbal  statement  is  not  receivable  in  evidence,  unless  made 
at  or  about  (he  time  of  an  act  done,  and  in  order  to  explain 
that  act;  as  for  instance,  if  it  is  offered  to  explain  a  per* 
son's  absence  from  home,  and  is  made  just  before  or  just 
after  his  departure.  But,  on  the  dther  hand,  if  a  fact  be 
proved  aliunde,  it  is  clear  that  a  particular  person's  know- 
ledge of  that  fact  may  be  proved  by  his  declaration,  as 
was  the  case  in  Vacher  v.  Cocks.  And  under  the  impres- 
sion that  such  evidence  was  admissible  after  proof  of  the 

(a)  1  Moo.  &  Rob.  210.  (6)  5  Adol.  &  Ellii,  454. 
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Exek.  tf  pum,  £ict  to  which  it  related,  I  postponed  the  reception  of  such 
'  ^     decUration,  in  a  cause  of  Craven  v.  Hattiley,  tried  by  me 
Thomas       at  York,  until  after  the  fact  was  proved.    And  this  I  think 
CovyRLL.      vould  be  the  correct  course  in  all  cases  of  the  sort.    But, 
taking  the  declarations  in   conjunction   with  the  other 
evidencci  as  we  now  must,  it  cannot  be  said  to  be  inadmis- 
sible* 

BoLLAMD,  B.,  concurred. 

GuBMEY»  B. — ^It  is  perfectly  clear^  that  at  a  later  stage 
of  the  cause  at  least,  this  would  have  been  good  evidence. 
Then,  if  coupled  with  the  acts  that  were  afterwards  proved, 
it  is  clearly  evidence  that  the  party  knew  of  his  then  state 
of  insolvency. 

Rule  discharged. 


ScARFE  r.  Morgan. 

s.  fcnt  a  mare  X  ROVER  for  a  mare.  Pleas,  first,  not  guilty;  se- 
to  be  covered  by  condly,  that  the  mare  was  not  the  property  of  the  plaintiff. 
foniingTo  w'm.  ^^  ^^^  ^"*'  hekve  Parke,  B.,  at  the  last  Assizes  for  the 
The  mare  wai     countv  of  Suffolk,  it  appeared  tliat  the  mare  in  question 

Uken  to  M.'s        ,      ,    /  »  i  i  i        ^ 

•ublei  and  bad  been  sent  on  more  than  one  occasion  to  the  premises 

ingiy,  upon^a '  ^^  ^^^  defendant,  who  was  a  farmer,  to  be  covered  by  a 

chir^7for^''*  stalHon  belonging  to  him,  and  the  charge  of  lU.  for  the 

covering  not  last  occasion  not  having  been  paid,  the  defendant  refused 

detained  the  '  on  demand  to  deliver  up  the  mare,  claiming  a  lien  not 

mandonjer*"  ®"'y  ^^^  ^^^  ^^^'»  ^"'  ^^^  *  further  sum  amounting  alio- 

wat  afterward! 

made,  but  M. 

refused  to  deliver  ber,  claiming  a  lien  not  only  for  the  charge  on  that  occasion,  but  for  a  general 

balance  due  to  him  on  another  account : — Held,  first,  that  M.  was  entitled  to  a  specific  lien  on 

the  mare  for  the  charge  for  coveriRg  lier  : 

Secondly,  that  the  claim  made  by  M.  to  retain  the  mare  for  the  general  balance  was  not 
a  waiver  of  his  lien  for  the  charge  on  the  particular  occasion,  and  did  not  dispense  with  the  neces- 
sity of  a  tender  of  that  sum. 

Thirdly,  that  such  a  contract  was  not  void  within  29  Car.  2,  c  7,  s.  1,  on  the  ground  of  its 
having  been  made  and  executed  on  a  Sunday,  it  not  being  made  by  M.  in  the  exercise  of  his 
ordinary  calling;  but  that  even  if  it  were,  the  contract  having  been  executed,  the  lien  attached. 
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gether  to  9/.  7*.  ^d,,  for  covering  other  niares  belonging  Exeh.  of  Pieat, 
to  the  plaintiff,  and  including  also  a  small  sum  for  poor^  v^-._-l> 
rates ;  on  which  demand  and  refusal,  the  plaintiff,  without  Scarfe 
making  any  tender  of  the  1 1«.,  brought  the  present  action. 
It  also  appeared  in  evidence  that  the  contract  in  question 
was  made  and  executed  on  a  Sunday.  The  learned  Judge, 
on  these  facts  being  proved,  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  25/.,  the  value  of  the  mare^ 
giving  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 
on  the  three  following  points,  which  were  raised  at  the 
trial : — First,  whether  this  was  a  case  in  which  any  lien 
would  exist  at  all;  secondly,  if  it  could,  whether  the  de- 
fendant had  waived  his  lien  for  this  particular  charge  by 
insisting  on  payment  of  his  whole  demand ;  and  thirdly, 
whether  this  contract,  being  made  and  executed  on  a 
Sunday,  was  void  by  the  statute  29  Car.  3,  c.  7«  Byles 
having,  in  Easter  Term,  obtained  a  rule  nisi  accordingly, 

Kelly  and  Gunning  shewed  cause. — Even  admitting,  for 
the  sake  of  argument,  that  a  lien  did  exist  in  this  case, 
the  defendant,  by  claiming  to  detain  the  mare  for  the  whole 
balance  due,  has  lost  his  lien,  and  waived  his  right  to  a 
tender  of  the  smaller  sum  in  respect  of  which  a  lien  could 
be  supported.  Where  a  party  claims  to  retain  goods,  be« 
cause  he  insists  on  payment  of  a  larger  sum  than  is  due,  or 
on  a  different  ground  from  that  of  lien,  no  tender  is  neces- 
sary; by  so  doing  he  dispenses  with  the  necessity  of  a  tender. 
In  Boardman  v.  Sill  (a),  which  was  trover  for  some  brandy 
which  lay  in  the  defendant's  cellar,  and  which,  when 
demanded,  he  had  refused  to  deliver  up,  saying  it  was  his 
own  property  ;  and  it  appeared  that  at  that  time  certain 
warehouse  rent  was  due  to  the  defendant  on  account  of 
the  brandy,  of  which  no  tender  had  been  n^ade  ;  Lord 
EUenborough  was  of  opinion  that,  as  the  brandy  had  been 

(a)  I  Campb.  410,  n. 
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Mreh.  of  PUat,  detained  on  $l  diflerent  groundi  and  as  no  demand  of 
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'  J  warehouse  rent  had  been  made,  the  defendant  must  be 
ScARFB  taken  to  have  waived  his  Iien»  So,  in  Knight  v,  Harrisom(a), 
Morgan,  where  the  plaintiff  brought  trover  for  100  pieces  of  calico;  it 
appeared  that  the  defendant  was  a  commission  agent  at  Man- 
chester, and  bought,  as  agent  of  Moravia  &  Co.|  London,  of 
the  plaintiffs  at  Manchester,  1,500  pieces  of  calico,  to  be 
paid  for  by  a  bill  drawn  by  the  plaintiff  on  Moravia  &  Co. 
These  were  delivered  to  the  defendant  on  ^e  Snd  of  Octo* 
ber;  on  the4th  of  October,  MoraviaftCo.  stopped  payment; 
the  plaintiffs  applied  to  the  defendant  for  the  goods  then 
in  his  hands,  and  the  defendant,  at  first,  promised  to  return 
them,  they  not  having  been  drawn  for,  but  he  afterwards 
said  he  would  not  deliver  them,  as  it  was  doubtfiil  whether 
he  could  safely  do  so*  The  plaintiffs  obtained  an  order 
on  Moravia  &  Co.,  and  shewed  the  order  to  the  defend- 
ant, on  which  he  said  he  would  not  give  tip  the  goods 
until  Moravia  &  Co.  had  paid  his  general  balance,  the 
amount  of  which  he  did  not  state.  The  jdaintiffs  de- 
manded the  goods  and  tendered  an  indemnity,  but  the 
defendant  refused  to  accept  it.  It  was  contended  for  tite 
defendant,  first,  that  he  had  a  general  lien  for  his  whole 
balance ;  secondly,  that  he  had  a  lien  for  49/.  the  amount 
of  expenses  incurred  by  him  in  getting  the  goods  glazed  : 
but  Abbott ,  C  J.,  said — ''  He  has  no  lien  for  his  general 
balance  as  against  the  plaintiff,  as^  at  the  time  of  the 
demand,  he  insisted  on  having  his  general  balance,  and  did 
not  name  his  particular  lien,  but  made  too  large  a  claim': 
he  is  precluded  from  setting  it  up  now,  for  if  he  had  relied 
upon  that  now,  it  is  most  probable  the  plaintiff  would  have 
paid  it ;  and  as  I  have  no  doubt^  I  will  not  reserve  the  point.'* 
That  reasoning  is  most  satisfactory ;  for  had  the  bailee 
claimed  only  the  sum  really  due,  the  bailor  might  have  paid 


(a)  MS.  case  in  K.  B.  10  Dec.  1823,  reported  in  Saunderi  on  Plead, 
ad  Evid.  641. 
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it.     [Parte,  B.— Must  you  not  make  it  out  that  this  E*ch.  of  Pieut, 
amounted  to  a  waiver  of  the  lien?     On  the  plea  of  not  '  ^ 

possessed,  according  to  the  decision  of  the  Court  of  Com-       Scarfe 
mon  Pleas  in  Owen  v.  Knight  (a),  the  right  of  lien  being      MoaoAK. 
shewn,  the  defendant  is  entitled  to  hold  possession  till  he 
has  been  repaid    the  amount  of  his  lien,  and  he   does 
not  waive  bis  lien  by  omitting  to  mention  it.     Here  the 
sum  demanded  includes  the  1 1^.,  in  respect  of  which  he 
had  a  lien  on  the  mare.     How  do  you  make  it  out  that  he 
means  to  waive  the  tender  of  that  sum  ?    Alderson,  B. — 
Suppose  I  claim  a  lien  for  sum  A  and  sum  B,  and  refuse 
to  give  up  the  chattel  till  you  pay  both  those  sums,  and 
you  are  willing  to  pay  me  sum  A  but  not  sum  B,  do  I  waive 
the  tender  of  sum  A  ?    A  demand  in  an  action,  of  20/., 
does  not  dispense  with  a  tender  of  10/. ;  then  why  should 
this  demand  of  the  whole  balance  of  9L  7s.  4|df.  dispense 
with  the  necessity  of  tendering  the  smaller  sum  of  1 U.  ?] 
Tlie  case  of  Ailing  v.  WilUams{b)  shews  that  it  is  not  ne* 
ceesary  to  tender  the  smaller  sum.  [Alderson,  B. — That  case 
is  no  authority :  all  that  the  learned  Judge  there  says  is,  that 
if  the  case  had  turned  on  the  question  of  tender,  he  would 
have  given  the  defendant  liberty  to  move.    BoUandj  B. — 
This  question  was  a  good  deal  discussed  in  the  case  of 
Green  v.  Farmer  (c).]  The  cases  shew  that  where  a  party 
insists  on  a  lien  on  a  particular  ground,  he  must  stand  or 
fall  by  the  mode  in  which  he  claims  it ;  and  unless  be  can 
support  his  right  to  the  full  extent  which  he  has  set  up,  he 
loses  his  right  to  do  so.  [Alderson^  B. — It  is  easy  to  say  that 
there  is  a  general  course  of  decisions,  but  you  cite  only  two 
cases,  which  are  distinguishable.]  The  question  is  not  whe- 
ther it  is  a  waiver  of  the  lien,  but  a  waiver  of  the  tender  of 
tlie  smaller  sum.     Unless  the  defendant  establishes  a  right 
of  detainer  for  the  sum  of  9/.  Is.  4|«f.,  he  dispenses  with 

(a)  4  Bing.  N.  C.  54 ;  5  Scott,  307.  (6)  5  Car.  &  P.  399. 

(c)  4  Burr.  2214. 
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£xck.  o/  Pkat,  the  tender  of  the  sum  of  lU.  due  for  the  covering  on  that 
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particular  occasion. 

Then,  secondly,  this  contract  was  void,  because  made 
and  executed  on  a  Sunday,  it  being  in  the  ordinary  call- 
ing of  the  defendant,  within  the  statute  89  Car.  2,  c.  7,  s.  1. 
That  statute  enacts,  '^  that  no  tradesman,  artificer,  work- 
man, labourer,  or  other  person  shall  do  or  exercise  any 
work  by  labour,  business,  or  work  of  their  ordinary  call- 
ings upon  the' Lord's  day  or  any  part  thereof.'*  The  dc^ 
fendant  was  gaining  a  livelihood  partly  by  this  means. 
The  using  the  horse  in  this  manner,  and  sending  him 
round  the  country  for  the  purpose,  is  quite  as  much  within 
the  statute  as  the  trade  of  a  horse-dealer  or  a  carrier. 
Here  the  defendant  states  on  the  printed  card  which 
he  circulates,  that  the  horse  will  be  at  home  on  Sundays. 
In  Ex  parte  Middleton  (a),  the  driver  of  a  van,  travel- 
ling to  and  from  London  and  York,  was  held  to  be 
a  carrier  within  the  meaning  of  the  statute  3  Car.  1, 
c.  4,  and  liable  to  be  convicted  in  the  penalty  of  SOs.  for 
travelling  on  the  Lord's  day.  The  act  has  always  received 
a  liberal  construction,  being  for  the  better  observance  of 
the  Lord's  day.  {^Parie,  B. — ^This  is  an  executed  con- 
tract ;  if  it  had  been  an  executory  contract  it  might  be 
otherwise ;  I  do  not  say  it  is  so ;  but  where  a  contract 
is  executed,  then  the  property  passes*]  Lastly,  with 
respect  to  the  general  question  of  lien.  There  are  no 
direct  authorities  to  shew  that  a  lien  exists  under  such 
circumstances;  and  as  actions  for  services  like  the  pre- 
sent have  been  brought  from  time  immemorial,  and  prece- 
dents of  declarations  in  such  actions  are  to  be  found  in  all 
the  books  of  pleading,  it  is  a  strong  argument  against  the 
existence  of  such  a  right,  that  no  cases  of  lien  are  to  be 
found.  It  is  a  principle  in  the  doctrine  of  lien,  that  the 
party  must  have  a  right  to  retain  possession  of  the  thing  on 

(a)  dB.&Cr.  164. 


V. 
MOEOAN. 
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which  the  lien  is  to  arise ;  and  for  that  reason  it  is  that  Exch.  of  PUat, 
a  livery  stable  keeper  has  no  lien  ;  Judson  v.  Eiheridge  (a) ;  v_  _, 
because  in  that  case  it  is  of  the  essence  of  the  contract  scarpb 
that  the  bailor  is  to  have  possession  of  the  horse  whenever 
he  requires  it.  In  the  present  case,  it  appears  from  the 
defendant's  card,  that  the  horse  was  advertised  to  attend 
during  the  season  at  particular  places,  on  certain  specified 
days;  and  if  the  groom  had  a  right  to  detain  the  mares 
when  the  stipulated  fees  had  not  been  paid,  it  would-be 
most  inconvenient,  as  he  must  take  them  along  with  him. 
[Parke,  B. — There  is  one  difficulty  which  occurs  to  us, 
which  is  this,  if  there  be  a  lien,  who  is  to  feed  the  animal 
whilst  it  continues  ?  Tiiis  differs  from  the  case  of  a  trainer 
or  an  innkeeper;  the  former  undertakes  to  feed  the  horse 
as  part  of  the  contract,  and  the  claim  of  an  innkeeper  to  a 
lien  rests  on  a  foundation  peculiar  to  itself,  viz.  because 
he  is  bound  to  receive  the  guest  and  his  horse.  Alderson, 
B. — In  a  case  like  the  present,  it  would  be  damnosa 
haereditas,  because  the  party  would  be  obliged  to  keep  the 
mare  without  being  able  to  use  her.]  That  creates  another 
difficulty,  for  if  there  be  a  lien,  there  must  be  a  right  not 
only  to  detain  the  animal,  but  to  insist  on  the  amount  of  the 
keep  during  the  time  she  is  detained :  but  that  can  scarcely  ^ 
be  contended.  The  case  of  Bevan  v.  Waters  (6),  where 
Best^  C.  J.  held  that  a  trainer  had  a  lien  on  a  race-horse 
for  his  charge  in  keeping  and  training  him,  may  be  relied 
upon  by  the  defendant,  but  that,  it  must  be  observed,  was 
only  a  nisi  prius  decision,  and  was  put  upon  the  ground, 
that  where  the  bailee  has  expended  labour  and  skill  in 
the  improvement  of  the  subject  delivered  to  him,  he  has  a 
lien  for  his  charge.  A  training  groom  expends  his  per- 
sonal labour  and  time  in  the  improvement  of  the  animal 
delivered  to  him,  but  it  may  be  doubted  whether  even  he 
has  a  lien ;  Jacobs  v.  Laiour  (e).     In  the  present  case,*  no 

(a)  1  C  &  M.  743 ;  3  Tyrw.  954.  (b)  Mo.  &  M.  236. 

(c)  5  Bing.  130 ;  2  M.  &  Payne,  201. 
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Exeh.  of  PUat,  labour  ts  necessarily  expended  on  the  part  of  the  defend- 
anty  and  it  is  not  necessary  that  the  animal  should  be 
delivered  into  the  defendant's  possession;  aod  a  lien  only 
arises  where  possession  is  to  be  given.  It  was  here  only 
accidental  that  the  mare  was  sent  to  the  defendant's  stable* 
because  the  horse  was  at  home  on  a  Sunday.  Z^lderson, 
B. — It  may  be  very  doubtful  whether  the  trainer  would 
not  be  considered  to  be  in  the  situation  of  the  livery  stable 
keeper,  if  by  the  contract  he  is  to  allow  the  owner  to  run 
the  horse.]  It  seems  to  be  doubtful  whether  a  fanier  has  a 
lien  on  a  horse  for  shoeing  him :  it  is  so  said  arguendo  in 
Mvsprait  Y.Gregory  (a),  but  in  Ruskforih  v.  Hadfield  {b). 
Lord  Ellenboroughi  in  speaking  of  liens,  says,  '^  growing 
liens  are  always  to  be  looked  at  with  jealousy,  and  require 
stronger  proof.  They  are  encroachments  upon  the  com^ 
nion  law.  If  they  are  encouraged,  the  practice  will  be 
extending  to  other  traders  and  other  matters.  The  farrier 
mil  be  ckdming  a  lien  upon  a  horse  sent  to  him  to  be  shod. 
Carriages  and  other  things  which  require  frequent  repair 
will  be  detained  on  the  same  claim;  and  there  is  no  saying 
where  it  is  to  stop.  It  is  not  for  the  convenience  of  the 
public,  that  these  liens  should  be  extended  further  than 
they  are  abeady  establislied  by  law." 

Bjfles  and  O'MaUey^  contra,  were  directed  by  the 
Court  to  confine  themselves  to  the  last  point,  as  to  the 
lien. — Although  there  is  no  decision  to  be  found  in  point 
on  this  particular  subject,  yet  there  are  many  cases  analo* 
gous,  the  principle  of  which  is  applicable  to  the  present. 
In  the  case  of  The  Hostler  (c),  it  is  said  that  the  innkeeper 
is  not  bound  to  deliver  the  horse  till  the  owner  has  defrayed 
the  charge  for  his  horse,  nor  the  tailor  until  he  is  paid  for 
the  making  of  a  coat.  In  Sevan  v.  Water s^  it  was  held  that 
the  trainer  of  a  race*horse  had  a  lien.  Wliat  was  said  by 
Lord  Ellenborough  in  Rushforth  v.  Hadfield  cannot  be 

(a)  1  M.  &  W.  641.  (6)  7  East,  224.  (c)  YeW.  6?. 
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taken  to  be  law.    Hi^  observations  are  only  dicta  at  most,  Exeh.  of  PUas, 
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and  fae  there  ridicules  the  idea  of  a  i>er8on  who  repairs  a 

carriage  claiming  alien  for  so  doing,  although  it  is  well  esta- 
blished that  such  a  claim  can  be  sustained.  In  a  case  tried 
before  Parke,  B,,  at  Guildhall^  where  there  was  a  claim  of 
lien  in  respect  of  repairs  done  to  a  carriage,  some  of  which 
bad  been  ordered  and  some  not ;  it  was  objected,  that  as 
the  party  had  set  up  an  undivided  claim  for  both,  instead 
of  severing  tfaen)|  he  had  thereby  lost  his  right ;  but  the 
learned  Judge  held  otherwise ;  and  though  the  point  was 
reserved,  no  motion  was  afterwards  made  upon  it.  [Parke, 
B. — I  have  referred  to  my  notes,  and  find  that  the  point 
did  arise,  and  was  disposed  of  as  stated.  The  name  of 
the  case  was  Green  v,  ShewelL]  In  Kirkman  v.  Shavh 
cross  (a).  Lord  Kenyan  says: — *'  In  every  case  that  has 
occurred,  and  in  which  the  question  of  liens  has  arisen,  it 
has  been  the  universal  wish  of  the  courts  at  all  times  to 
extend  the  lien  as  far  as  possible.  In  those  which  came 
before  Lord  Mansfield,  he  thought  that  justice  required  it ; 
but  he  sometimes  found  that  the  rules  of  law  were  against 
it,  and  therefore  he  submitted,  because  in  those  cases  the 
rigid  rules  of  law  were  against  the  lien."  In  Jacobs  v. 
Latour  (£),  Best,  C.  J.,  says :  **  As  between  debtor  and 
creditor,  the  doctrine  of  lien  is  so  equitable  that  it  cannot  be 
favoured  too  much."  In  ChMe  v.  fPestmore  (e),  the  prin- 
ciple was  laid  down  that  wherever  value  is  communicated  to 
a  chattel  by  the  labour  of  the  party  to  whose  possession  it  is 
entrusted  for  that  purpose,  a  lien  is  thereby  created.  The 
doctrine  till  then  had  been  that  no  lien  existed  where  a  spe* 
cific  price  was  agreed  upon  for  the  work  to  be  done,  but 
all  the  authorities  which  bad  previously  sustained  that 
position  were  there  overruled.  If  any  value  is  coflMHuni* 
cated,  it  is  unimportant  that  it  was  not  through  any  imme- 
diate application  of  skill  or  labsur  to  the  chattel  (though 

(a)  6  T.  R.  17.  (6)  6  Bing.  132.  (c)  6  M.  &  Sdw.  180. 
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Exeh,  of  Pleas,  even  that  was  not  wanting  in  the  present  case),  for  instances 
may  be  cited  where  a  lien  has  been  held  to  exist  though  no 
work  is  done  upon  the  chattel,  as  in  the  case  of  warehouse 
room :  The  King  v.  Humphery  (a) :  and  so  it  is  in  the  case 
of  wharfage  (6).  Those  cases  depend  on  the  principle  that 
where  value  is  communicated  to  an  article  a  lien  is  created. 
In  the  case  of  the  wharfinger,  there  is  no  act  of  labour. 
[Alderson,  B. — How  do  you  say  that  value  is  communicated 
in  the  case  of  the  wharfinger?  The  chattel  does  not  become 
more  valuable,  ubicunque  sit.  The  case  of  a  wharfinger 
proves  too. much— that  is  the  case  of  a  general  lien.  It  is 
quite  clear  that  the  increase  of  value  would  not  give  the 
party  a  general  lien.  A  lien  may  be  created  by  contract, 
and  it  may  arise  either  out  of  an  express  contract,  or  aeon- 
tract  by  the  custom  of  the  trade.]  In  the  case  of  a  wharf- 
inger, the  article  is  more  valuable  for  being  landed  by 
means  of  the  wharf ;  on  the  same  principle  that  goods 
coming  from  abroad,  or  from  a  distance,  are  more  valuable 
for  being  imported  or  carried ;  and  the  general  lien  which 
wharfingers  have  includes  a  particular  lien.  But,  inde- 
pendently of  the  mere  communication  of  value,  there  was, 
in  the  present  case,  a  positive  application  of  skill  and 
labour.  Perhaps  the  decision  in  Chapman  v.  Allen  (c), 
that  an  agistor  has  no  lien,  may  be  considered  as  an  au- 
thority against  the  defendant ;  but  that  was  an  extrajudicial 
decision,  and  may  have  proceeded  on  the  ground  that  the 
price  was  fixed;  and  whatever  pretext  there  may  formerly 
have  been  for  such  a  doctrine,  it  was  overruled  in  Cha^e  v. 
Westmore.  Chapman  v.  Allen  may  also  perhaps  be  sup- 
ported on  the  ground  that  a  lien  on  the  milch  kine  there  sent 
to  agist,  would  have  been  inconsistent  with  the  object  of  the 
bailment.  There  is  no  other  authority  to  shew  that  there 
can  be  no  lien  for  agistment ;  and  whenever  that  question 
arises,  it  will  probably  be  found  that  there  may  be.  Then 
a  difiiculty  was  suggested  as  to  the  feeding  of  the  mare 

(a)  M'Qcl.  &  Y.  673.  (6)  lb.  (c)  Cro.  Car.  271. 
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during  the  time  she  is  detained ;  but  that  is  nothing  more  ^ch.  of  Pitat, 
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than  applies  to  the  case  of  any  other  chattel,  for  the  bailee 

is  bound  to  take  care  of  it  whilst  in  his  custody.  The  bailee 
must  feed  the  mare  at  his  own  expense  ;  and  that  may  ac- 
count for  claims  of  this  description  not  being  usually  made. 
The  feeding  of  the  animal  is  analogous  to  the  preservation 
of  any  other  chattel  detained  under  similar  circumstances ; 
as  in  the  case  of  com,  the  bailee  is  bound  to  protect  it 
from  injury  from  the  weather,  or  from  perishing  or  deteri- 
orating from  other  causes.  So  in  a  case  which  strongly 
resembles  the  present,  of  a  horse  being  taken  damage 
feasant  and  put  into  a  pound  covert,  the  distrainor  is 
bound  to  feed  him  whilst  there  at  his  own  expense  and 
without  satisfaction  for  it,  (Co.  Lit.  47.  b.),  though  at  com- 
mon law  it  is  otherwise  in  a  pound  overt  (a). 

Parke,  B. — ^With  respect  to  the  principal  point  in  this 
case,  (which  has  been  very  well  argued  on  both  sides,)  as  to 
the  right  of  lien  on  a  mare  for  the  expense  of  covering,  we 
will  take  time  to  consider  our  judgment;  but,  assuming 
that  there  was  a  lien,  the  Court  have  no  difficulty  as  to 
the  other  two  points.  As  to  the  first  point  argued  by  Mr. 
Kelly,  the  Court  are  unanimous  in  considering  that  if 
the  defendant  had  a  lien,  he  did  not  waive  it  under  the 
circumstances  of  this  case,  by  claiming  to  hold  the  mare 
not  merely  for  the  expense  of  covering  her,  but  also 
for  the  expense  of  covering  other  mares  belonging  to  the 
same  plaintiff,  and  also  for  some  payments  made  in  respect 
of  poor-rates  which  he  had  against  him.  The  only  way  in 
which  such  a  proposition  could  be  established,  would  be  to 
shew  that  the  defendant  had  agreed  to  waive  the  lien,  or 
that  he  had  agreed  to  waive  the  necessity  of  a  tender  of 
the  minor  sum  claimed  to  be  due.  Looking  at  the  mode 
in  which  he  made  the  claim,  and  at  the  ground  on  which 
he  considered  it  to  be  made,  1  think  it  is  clear  he  has  not 
waived  the  lien,  or  excused  the  necessity  of  making  a  ten- 

(a)  But  this  is  now  altered  by  stat.  6  &  6  Will.  4,  c.  59,  ss.  6  and  6. 
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Bxch.  of  Pkatt  der ;  for  when  the  demand  was  made,  he  said,  "  I  have  a 
1838. 

'  ^     general  account  with  you,  on  which  a  balance  is  due  to  roe 

ScARPE        of  so  much/*  and  part  of  it  was,  particularly,  a  charge  of 

MoiloAM.       11*.  for  covering  this  mare.     The  cases  referred  to  by 

Mr.  Kelly  seem  to  be  distinguishable  from  the    pre« 

sent.     In  the  case  of  Boardman  y.  &'//,  the  defendant  did 

not  mention  his  lien  at  all,  but  claimed  to  hold  the  goods 

on  the  ground  of  a  right  of  property  in  them,  and  did  not 

set  up  any  claim  of  lien  at  all.     In  Knight  v.  Httrrison^ 

the  ground  of  refusal  was,  that  the  right  of  property  was 

in  another  person  as  to  the  goods  in  question,  and  that 

he  had  a  general  lien  for  expenses  on  those  goods.  Neither 

of  those  two  cases  appears  to  me  to  apply  to  the  present. 

In  this  case  it  would  be  strange  to  say  that  the  defendant 

meant  to  waive  his  lien  of  the  11*.,  when  that  was  one  of 

the  things  he  said  be  would  hold  the  mare  for,  and  it 

would  be  equally  strange  to  say  that  he  meant  to  excuse 

the  tender  of  that  sum,  when  no  tender  was  made  of  any 

sum  at  all.    I  do  not  mean  to  say  that  such  circumstances 

may  not  occur  as  would  amount  to  the  waiver  of  a  lien, 

and  of  the  tender,  but  that  a  groat  deal  more  must  have 

passed  than  was  proved  to  have  psssed  on  the  present 

occasion.   If  he  had  said,  "  You  need  not  trouble  yourself 

to  make  a  tender  of  the  sum  for  which  I  have  a  lien,  and 

I  shall  claim  to  hold  the  mare  for  it,*'  the  plaintiff  would 

then  be  in  the  same  situation  aa  if  a  tender  had  been  made  ; 

but  we  think  the  defendant  cannot  be  deprived  of  his  right 

of  holding  the  property  on  which  he  had  a  lien,  by  any 

thing  that  has  passed  on  the  present  occasion.    Then,  as 

to  the  other  objection,  that  this  was  an  illegal  contract,  on 

the  ground  of  its  having  been  made  on  a  Sunday ;  we  are 

of  opinion  that  this  is  not  a  case  within   the  statute 

SO  Car.  S,  c.  7,  which  only  had  in  its  contemplation  the 

case  of  persons  exercising  trades,  &c.  on  that  day,  and  not 

one  like  the  present,  where  the  defendant,  in  the  ordinary 

calling  of  a  farmer,  happens  to  be  in  possession  pf  a  stal* 
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lion  occasionally  covering  mares:  that  does  not  appear  EmcH,  of  Pieat, 
to  me  to  be  exercising  any  trade,  or  to  be  the  case  of  a 
person  practising  his  ordinary  calling.  But  independently 
of  that  consideration,  this  is  not  the  case  of  an  executory 
contract;  both  parties  were  in  pari  delicto— it  is  one  which 
has  been  executed,  and  the  consideration  given ;  and 
although  in  the  former  case  the  law  would  not  assist  one 
to  recover  against  the  other,  yet  if  the  contract  is  exe- 
cuted, and  a  property  either  special  or  general  has  passed 
thereby,  the  property  must  remain ;  and  on  that  ground 
also,  this  lien  would  be  supported,  though  it  were  or  might 
have  been  illegal  to  have  performed  this  operation  on  a 
Sunday.  It  seems  to  me,  however,  that  it  was  not  so : 
there  is  nothing  like  a  trade,  and  no  direct  dealing  on  a  Sun- 
day. The  only  point,  therefore,  now  to  be  determined,  is, 
whether  the  defendant  had  any  lien  at  all  of  this  descrip- 
tion ;  and  upon  that  we  will  take  time  to  consider. 

BoLLAND,  B. — I  am  of  the  same  opinion  in  this  case 
as  my  Brother  Parke,  as  to  these  two  points;  and  I 
confess  I  have  a  very  strong  opinion  in  favour  of  the 
defendant  on  the  other. 

Alderson,  B. — Upon  the  two  points  on  which  the  Court 
has  given  judgment,  I  entirely  concur.  It  seems  to  me  a 
monstrous  proposition,  to  say  that  a  party  who  claims  in 
respect  of  two  sums  to. detain  a  mare,  is  to  be  supposed  to 
have  waived  his  right  to  detain  her  as  to  one.  The  more 
natural  conclusion  is,  that  the  defendant  intended  to  act 
upon  both;  if  so,  and  if  the  other  party  is  informed  of  that, 
it  then  became  his  duty  to  consider  whether  be  would  ten- 
der one  or  the  other;  and  with  respect  to  the  observation 
that  has  been  cited  as  having  fallen  from  Lord  Tenlerden, 
that  if  the  defendant  had  given  notice,  the  plaintiff  would 
have  paid,  an  equally  strong  observation  appears  to  arise 
the  other  way;  for  probably  had  the  plaintiff  said,"  I  tender 
you  this  sum,  which  I  admit  I  am  bound  to  pay/'  it  might 
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ExcK  of  Pleat,  cause  the  defendant' to  reflect  whether  he  really  had  a  right 
1838.  .  ^  & 

^  '  ^     to  detain  the  mare  as  to'the  other.   It  seems  to  me  you  can- 

ScARFfi       not  say,  that  because  the  party  claims  more  than^it  may  be 

Morgan.      ultimately  found  be  had  a  right  to,  be   would  not  have  a 

right  to  a  tender  of  the  sum  which  the  other  ought  to  pay. 

OuRMBY,  B.|  concurred. 

Cur.  ady.  vult. 

The  judgment  of  the  Court  on  the  principal  point  was 
delivered  in  this  term  by — 

Parke,  B. — The  Court  have  already  disposed  of  two 
questions  argued  iix  this  case.  The  first,  whether  the 
defendant's  lien  on  the  plaintiff's  mare,  if  it  existed,  was 
waived  by  a  claim  to  retain  her,  not  merely  for  the  amount 
due  on  the  particular  occasion,  but  also  on  others,  as  well 
as  for  a  debt^of  a  different  kind.  The  second,  whether  the 
circumstance,  that  the  transaction  occurred  on'a  Sunday, 
rendered  the  lien  invalid.  We  expressed  our  opinion  on 
the  first  point,  that  there  was  no  waiver  of  the  lien,  nor 
any  dispensation  with  the  tender  of  the  amount  due  on  that 
occasion;  and  on  the  second,  that  this  was  not  a  trans- 
action in  the  course  of  the  ordinary  calling  of  the  defend- 
ant :  and  if  it  was,  that  still  the  lien  would  exist,  because 
the  contract  was  executed,  and  the  special  property  had 
passed  by  the  delivery  of  the  mare  to  the  defendant,  and 
the  maxim  would  apply,  in  pari  delicto  potior  est  conditio 
possidentis. 

The  only  remaining  question,  upon  which  the  Court 
reserved  its  opinion,  is,  whether  the  defendant  is  entitled 
to  a  specific  lien  on  the  animal  the  subject  of  the  action. 
The  jury  have  found  that  it  was  delivered  into  his  posses- 
sion for  the  purpose  mentioned ;  that  the  sum  is  still  due ; 
and  that  the  mare  remained  in  the  defendant's  possession 
after  the  claim  had  arisen  and  was  due. 

The  case  is  new   in   its  circumstances,  but  must  be 
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governed  by  these  general  principles  which  are  to  be  col-  J^eA.  of  PUatt 
lected  from  the  other  cases  in  our  books. 

The  principle  seems  to  be  well  laid  down  in  Bevan 
V.  Waters^  by  Lord  Chief  Justice  Best^  that  where  a 
bailee  has  expended  his  labour  and  skill  in  the  improve* 
ment  of  a  chattel  delivered  to  himi  he  has  a  lien  for  his 
charge  in  that  respect.  Thus,  the  artificer  to  whom  the 
goods  are  delivered  for  the  purpose  of  being  worked  up 
into  form;  or  the  farrier  by  whose  skill  the  animal  is 
cured  of  a  disease;  or  the  horse-breaker  by  whose  skill  he 
is  rendered  manageable^  have  liens  on  the  chattels  in 
respect  of  their  charges.  And  all  such  specific  liens^ 
being  consistent  with  the  principles  of  natural  equity, 
are  favoured  by  the  law,  which  is  construed  liberally  in 
such  cases. 

This,  theuj  being  the  principle,  let  us  see  whether  this 
case  falls  within  it ;  and  we  think  it  does.  The  object  is 
that  the  mare  may  be  made  more  valuable  by  proving  in 
foal.  She  is  delivered  to  the  defendant,  that  she  may  by 
his  skill  and  labour,  and  the  use  of  his  stallion  for  that 
object,  be  made  so ;  and  we  think,  therefore,  that  it  is  a 
case  which  falls  within  the  principle  of  those  cited  in 
argument. 

But  there  is  another  difficulty  which,  unless  answered, 
would  prevent  the  lien  from  taking  effect.  It  is  clear  that, 
even  in  such  cases,  if  the  nature  of  the  contract  applicable 
to  such  skill  or  labour  be  inconsistent  with  the  lien,  that 
the  latter,  which  is  but  a  stipulation  annexed  impliedly  to 
the  contract,  cannot  exist.  Prior  to  the  case  of  Chase  v. 
Wesimare,  the  general  opinion  had  been  that  there  could 
be  no  lien  where  there  was  any  express  contract  at  all. 
That  case,  however,  decided,  that  where  there  was  an 
express  contract,  but  containing  no  stipulation  inconsistent 
with  the  lien,  it  might  still  exist.  In  the  case  of  the  livery 

(a)  5  Bing.  131. 
VOL.  IV.  X  M.  W. 
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*^  .5=-ir  •*%^  to  Ihe  orner  rA.i'-^^  hf  may  require  it.     In 
_^^^    t^Z^i^  within  the  principle  of  the  time  of  payment 
— ^»**       f^f  ^^  ^^  cMtract  itaelf,  postponed  to  a  period  after 
^'^eUrery  of  the  chattel.    The  doubt  aa  to  the  ease  of 
jft^  ^per,  in  Jacoii  v.  Latour  (a),  turns  on  this.  There 
ue^tion  is»  whether  in  the  contract  for  training,  there 
ijpulation  for  the  redelivery  of  the  horse  trained  for 
'f   oprpose  of  racing.     So,  again,  if  a  time  be  fixed  for 
^^yoient — ^for  there  the  lien  is  inconsistent  vith  the 
j^ht  of  intermediate  redelivery. 

Xhis  case>  however,  presents  no  such  difficulty — there 
Aoes  not  appear  here  any  such  inconsistency.  The  mare 
is  delivered  for  the  purpose  of  being  covered,  and  for  a 
specific  price  to  be  paid  for  it.  In  this  there  is  nothing 
]0consistent  with  the  implied  condition  that  the  defendant 
iball  detain  her  till  payment.  And  on  the  contrary,  ac* 
cording  to  Cowper  v.  Andrews  (a),  cited  in  Chase  v.  Wesi- 
m(Mre,  the  word  **  for "  works  by  condition  precedent  in 
all  personal  contracts^  as,  if  I  sell  you  my  horse  for  ten 
pounds,  you  shall  not  take  my  horae  except  you  pay  the 
ten  pounds. 

So  thatf  in  thb  case,  the  lien  is  more  consistent  with  this 
contract  than  the  denial  of  it. 

It  occurred  to  us  in  the  course  of  the  discussion,  which 
was  very  ably  conducted  on  both  sidea,  that  there  was  a 
difficulty  arising  out  of  the  circumstance  that  this  being  a 
living  chattel,  might  become  expensive  to  the  detainer,  and 
that  the  allowance  of  such  a  lien  would  raise  questions  as 
to  who  was  liable  to  feed  it  intermediately.  But  JVIr. 
Byles  answered  this  difficulty  satisfactorily,  by  referring 
us  to  the  analogous  case  of  a  distress  kept  in  a  pound 
covert,  where  he  who  distrains  is  compellable  to  take 

(a)  Hob.  41. 
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reasonable  eare  of  the  chattel  distrained,  whether  Hving  or  Eseh.  of  Piea$, 
inanimate,  and  to  the  case  of  a  lien  upon  com,  which  re- 
quires  some  labour  and  expense  in  the  proper  custody 
of  it. 

Other  cases  were  cited  in  the  argument,  but  they  were 
cases  of  general  lien,  which  clearly  turn  upon  contract  or 
usage  of  trade,  in  which  he  who  seeks  to  establish  such 
contract  or  usage  ultra  the  general  law,  is  held  to  strict 
proof  of  the  exception  on  which  he  relies.  These  are 
wholly  distinguishable  from  this  case. 

Upon  the  whole,  we  think  this  lien  exists,  and  judgment 
must  be  for  the  defendant* 

Rule  absolute  to  enter  a  nonsuit. 


M'DONALD  V.  JoPLING. 

Assumpsit  to  recover  SSl.  lls.  6d.  for  wages  due  for  whereaseammn 
service  on  board  a  certain  ship  belonging  to  the  defend-  JJe\rtWe/of  ^ 

ants.  agreement  re- 

Pleas,  first,  the  general  issue  :  secondly,  that  the  said  wui!  4,  L 19, 
service  of  the  plaintiff  in  the  declaration  mentioned,  was  'he^ihip?^^^^^^ 
by  him  done  and  performed  under  and  by  virtue  of  a  o«»'  "^y  »"»«»"■ 

^  ,  "^  revertendi,  after 

certain  agreement  m  writing  made,  to  wit,  on  the  14th  of  her  arrival  and 
August,  A.  D.  1836y  pursuant  to  the  direction  of  an  act  of  afhfrpon^of 
Parliament  passed  in  the  fifth  and  sixth  years  of  the  reign  beforeTer*'«r 
of  bis  late  Majesty  King  William  the  Fourth,  being  an  ha«  been  du- 
act  to  amend  and  consolidate  the  laws  relating  to  the  does  not  thereby 
merchant  seamen  of  the  united  kingdom,  and  for  forming  for(!l[ture'^Vis 
and  mamtaining  a  register  of  all  the  seamen  engaged  in  'T*^". '^***''" 
that  service,  between  William  Oladson,  the  master  of  of  that  statute, 
the  said  ship  in  the  declaration  mentioned,  being  a  ship  mon^h'f  wa^es 
called  Chrystal,  of  the  port  of  Newcastle,   and  of  the  "JjJ"^'*'*  ^'** 
burden  of  S64  tons,  and  the  several  persons  whose  names 
are  subscribed  to  that  agreement ;  and  whereby  it  was 

x2 
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jBrcA.  0/  PUat,  agreed  by  and  on  the  part  of  the  said  persons,  and  they 
severally  thereby  engaged  to  serve  on  board  the  said  ship 
in  their  several  capacities  against  their  respective  names 
expressed,  in  a  voyage  from  the  port  of  London  to  Cardiff, 
and  thence  to  the  port  of  Palermo  in  Sicily,  and  back  to  a 
port  of  delivery  in  the  united  kingdom ;  and  the  said  crew 
further  engaged  to  conduct  themselves  in  an  orderly, 
faithful,  hor.est,  careful,  and  sober  manner,  and  to  be  at 
all  times  diligent  in  their  respective  duties  and  stations, 
and  to  be  obedient  to  the  lawful  command  of  the  said 
master  in  every  thing  relating  to  the  said  ship  and  the 
materials,  stores,  and  cargo  thereof,  whether  on  board 
such  ship,  in  boats,  or  on  shore,  and  should  not  on  any 
account  or  pretence  whatever  go  out  of  or  quit  the  said 
ship  by  day  or  night,  without  leave  being  first  obtained  of 
the  master  or  commanding  officer  on  board.  In  consider- 
ation of  which  services  to  be  duly,  honestly,  carefully,  and 
faithfully  performed,  the  said  master  did  thereby  promise 
and  agree  to  pay  to  the  said  crew  by  way  of  compensation 
or  wages,  the  amount  against  their  names  respectively 
expressed ;  and  in  witness  thereof  the  said  parties  thereto 
subscribed  their  names  on  the  days  against  their  respective 
signatures  mentioned,  as  by  the  said  agreement,  reference 
being  thereto  had,  will  more  fully  appear ;  and  the  defend- 
ant further  says,  that  the  said  agreement  specified  what 
monthly  or  other  wages  such  of  the  said  seamen  was  to 
be  paid,  the  capacity  in  which  he  was  to  act,  and  the 
nature  of  the  voyage  in  which  the  said  ship  was  intended 
to  be  employed;  and  the  said  agreement  contained  the  day 
of  the  month  and  year  in  which  the  same  was  made,  and 
the  same  was  signed  by  the  minster  in  the  first  instance, 
and  by  the  said  seamen  respectively  at  the  port  or  place 
where  such  seamen  were  respectively  shipped;  and  the 
said  agreement  was  in  the  form,  and  contained  true  entries 
under  their  respective  heads  of  the  several  particulars  set 
forth,  in  the  said  schedule  to  the  said  statute  annexed  and 
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marked  A,  so  far  as  tlie  same  could  be  ascertained  ;  and  Exch.  of  PUas, 

1838 
the  defendant  further  says,  that  the  plaintiflT,  to  wit,  on  '  ^ 

the  said  I4th  of  August,  in  the  year  of  our  Lord  18S6,  M'Donald 
subscribed  and  signed  his  name  and  became  a  party  to  the  joplino. 
said  agreement  to  serve  on  board  the  said  ship  in  the  said 
voyage,  in  the  capacity  of  a  mate,  and  that  capacity  was 
expressed  against  his  name  so  subscribed  as  aforesaid^  at 
the  wages  therein  and  thereby  specified  of  51.  for  each 
and  every  calendar  month;  and  the  defendant  further 
saysj  that  after  the  making  of  the  said  agreement,  to  wit, 
on  the  15th  of  September,  in  the  year  of  our  Lord  1836, 
the  said  ship  left  her  first  port  of  clearance,  and  sailed 
and  proceeded  on  her  said  voyage  in  the  said  agreement 
mentioned ;  and  that  afterwards,  and  befure  the  period  for 
which  the  plaintiff  so  agreed  to  serve  was  completed,  and 
afier  the  said  ship's  arrival  at  her  port  of  delivery,  and 
be/ore  her  cargo  had  been  discharged,  to  wit,  at  the  port 
of  Liverpool,  in  the  united  kingdom,  to  wit,  on  the  4th  of 
February,  in  the  year  of  our  Lord  1837,  the  plaintiff  did, 
wilfully  and  without  the  leave  and  permission  of  the 
defendant  or  the  said  master,  or  other  person  in  command 
of  the  said  ship,  and  without  any  previous  discharge, 
absolutely  desert  the  said  ship  to  which  he  so  belonged  as 
aforesaid,  and  the  circumstances  attending  such  desertion 
were  then,  at  the  time,  entered  in  the  log-book  of  the  said 
ship,  and  certified  by  the  signature  of  the  said  master, 
and  the  said  desertion  was  then  treated  by  the  master  of 
the  said  ship  as  an  absolute  one,  whereby,  and  according 
to  the  said  statute,  he  forfeited  to  the  defendant,  the  owner 
of  the  said  ship,  his  said  wages  or  salary  to  which  he  might 
otherwise  have  been  entitled  ;  and  the  defendant  further 
saith,  that  the  service  of  the  plaintiff  was  not  done  other- 
wise than  under  and  by  virtue  of  the  said  agreement  and 
in  the  said  voyage :  and  this  the  defendant  is  ready  to 
verify  &c. 
The  third  plea  was  pleaded  only  to  the  sum  of  S/., 
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^'^^:  ^//'^<»»  parcel  of  the  said  sum  of  282.  lis.  Sd.,  and  was  in  the  same 
terms  as  the  second,  except  that,  instead  of  stating  that  the 
plaintiff  absolutely  deserted  the  ship,  it  alleged  that  ''he 
did  wilfully  &G.  quit  the  said  ship  to  which  he  so  belonged  as 
aforesaid,  and  remained  quit  and  absent  therefrom  for  a 
long  time,  to  wit,  three  days  then  next  following,"  &c. — 
The  plaintiff  replied  to  the  second  plea,  that  he  did  not 
absolutely  desert  the  said  ship,  in  manner  and  form  as  in 
that  plea  alleged,  on  which  issue  was  joined ;  and  as  to  the 
5/.  to  which  the  third  plea  was  pleaded,  he  entered  a  nolle 
prosequi. 

At  the  trial  before  Coleridge^  J.,  at  the  last  assizes  for 
Northumberland,  the  facts  stated  in  the  second  plea 
having  been  proved  on  behalf  of  the  defendant,  a  verdict 
was  found  for  him  on  that  issue.  In  Easter  Term, 
S,  Temple  obtained  a  rule  nisi  to  enter  the  judgment  for 
the  plaintiff  non  obstante  veredicto,  on  the  ground  that 
the  quitting  of  the  ship  by  the  plaintiff,  as  stated  in  the 
plea,  after  her  arrival  and  before  the  discharge  of  the 
cargo,  was  not  a  desertion  under  sect.  9  of  stat.  5  &  6 
Will.  4,  c.  19,  which  worked  a  total  forfeiture  of  the  wages, 
but  was  an  offence  contemplated  by  section  7,  punishable 
by  loss  of  one  month's  wages  only. 

W.  H.  Watson  shewed  cause  in  this  term. — The  plaintiff 
has  forfeited  his  right  to  wagesj  as  well  by  the  express  pro- 
visions of  the  Stat.  5  &  6  WilU  4,  c.  19,  as  by  the  maritime 
law  in  general ;  because  a  forfeiture  of  wages  is  the  neces- 
sary consequence  of  desertion  of  a  ship  by  a  mariner.  The 
7th  section  of  that  act  provides, "  That  if  any  seaman,  after 
having  signed  such  agreement  as  aforesaid,  or  after  the 
ship  on  board  which  he  shall  have  agreed  to  serve  shall 
have  left  her  first  port  of  clearance,  and  before  the  period 
for  which  he  shall  have  agreed  to  serve  shall  be  completed, 
shall  wilfully  and  without  leave  absent  himself  from  the 
ship  or  otherwise  from  his  duty^  he  shall  (in  all  cases  not 
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master),  forfeit  out  of  bis  wages,  to  the  master  or  owner,  ^ 

the  amount  of  two  days'  pay  for  every  twenty-four  hours  of  McDonald 
such  absence,  and  in  a  like  proportion  for  every  less  period  jofuho. 
of  time,  or,  at  the  option  of  the  said  master,  the  amount 
of  such  expenses  as  shall  have  been  necessarily  incurred 
in  hiring  a  substitute  to  perform  his  work ;  and  in  case  any 
seaman,  while  he  shall  belong  to  the  ship,  shall,  without  suffi- 
cient cause,  neglect  to  perform  such  his  duty  as  shall  be  rea- 
sonably required  of  him  by  the  master,  or  other  person  in 
command  of  the  ship,  he  shall  be  subject  to  a  like  forfeiture 
in  respect  of  every  such  offence,  and  of  every  twenty-four 
hours'  continuance  thereof;  and  in  case  any  such  sea* 
man,  after  having  signed  such  agreement,  or  after  the  ship's 
arrival  at  her  port  of  delivery  and  before  her  cargo  shall 
be  discharged,  shall  quit  the  ship,  without  a  previous 
discharge  or  leave  from  the  master  thereof,  he  shall  forfeit 
to  the  master  or  owner  one  month's  pay  out  of  his  wages." 
Then  comes  the  9th  section,  which  enacts,  that  '*  Every 
seaman  who  shall  absolutely  desert  the  ship  to  which  he 
shall  belong,  shall  forfeit  to  the  owner  or  master  thereof 
all  his  clothes  and  effects  which  he  may  leave  on  board, 
and  all  wages  and  emoluments  to  which  he  might  other- 
wise be  entitled,  provided  the  circumstances  attending 
such  desertion  be  entered  in  the  log-book  at  the  time, 
and  certified  by  the  signature  of  the  master  and  mate,  or 
other  credible  witness ;  and  that  an  absence  of  a  seaman 
from  the  ship  for  any  time  within  the  space  of  twenty- 
four  hours  immediately  preceding  the  sailing  of  the  ship, 
without  permission  from  the  master  thereof,  or  for  any 
period,  however  short,  under  circumstances  plainly  shew- 
ing that  it  was  his,  intention  not  to  return  thereto,  shall  be 
deemed  an  absolute  desertion ;  and  in  case  such  desertion 
shall  take  place  in  parts  beyond  the  seas,  and  the  master 
of  the  ship  shall  be  under  the  necessity  of  engaging  any 
seaman  as  a  substitute  for  the  deserter,  at  a  higher  rate 
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Exeh.  of  Pleas,  of  wages  than  that  stipulated  in  the  agreement  to  be  paid 
'  ^  to  the  seaman  deserting,  the  owner  or  master  of  the  ship 
McDonald  shall  be  entitled  to  recover  from  the  deserter  by  summary 
JoPLiNo.  proceeding,  in  the  same  manner  as  wages  are  by  this  act 
made  recoverable,  any  excess  of  wages  which  such  owner 
or  master  shall  pay  to  such  substitute  beyond  the  amount 
which  would  have  been  payable  to  the  deserter  in  case  he 
had  duly  performed  his  service  pursuant  to  his  agree- 
ment." It  is  obvious  that  the  punishments  for  the  minor 
offence  of  neglecting  duty,  or  leaving  the  ship,  contem- 
plated by  the  7th  section,  are  totally  independent  of  the 
9th  section^  which  points  to  the  case  of  forfeiture  for  an 
absolute  desertion,  and  goes  on  to  say  what  shall  be 
deemed  an  absolute  desertion,  namely,  leaving  the  ship 
for  however  short  a  time,  after  signing  the  agreement, 
without  any  intention  of  returning ;  providing  that  in 
such  a  case  the  mariner  shall  forfeit  all  his  wages  to 
which  he  would  otherwise  be  entitled.  It  is  clear  that 
by  the  words  "  quit  the  ship,"  in  the  7th  section,  and  the 
word  *'  desert,"  in  the  9th,  the  legislature  meant  totally  dif- 
ferent things;  in  the  former,  quitting  for  a  mere  temporary 
purpose,  and  in  the  latter,  quitting  it  without  any  intention 
of  returning ;  it  is  equally  clear  that  in  this  case  the  de- 
fendant had  no  animus  revertendi  at  the  time  he  left  the 
ship;  and  he  has,  therefore,  forfeited  all  his  right  to 
wages.  The  11th  sectioni  which  provides  for  the  time  in 
which  wages  are  to  be  paid,  shews  that  the  contract  is  to 
continue  until  after  the  cargo  is  delivered,  or  the  seaman 
is  discharged.  The  case  of  Frontine  v«  Frost  (a)  was  cited 
when  this  rule  was  moved  for,  and  perhaps  it  will  now  be 
relied  upon  ;  but  that  was  a  decision  on  the  repealed 
statute  2  Geo.  S,  c.  36,  s.  3,  the  words  of  which  are  very 
different,  and  apply  in  terms  to  the  case  of  a  desertion  of  a 
vessel  when  in  parts  beyond  the  seas.— But,  independently 

(a)  3  Bob.  &  P.  302. 
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of  the  statute,  on  general  principles  of  maritime  law,  this  Sxch.  of  Pleat, 
was  a  contract  to  serve  on  board  this  vessel  for  a  specified 
time,  during  the  continuance  of  her  voyage  and  back  to  her 
port  of  delivery.  The  voyage  is  not  considered  at  an  end 
by  the  mooring  of  the  vessel — the  delivery  of  the  cargo 
is  necessary  to  be  first  completed ;  and  for  that  purpose 
it  is  quite  essential  that  the  crew  should  be  kept  on  board, 
as  she  may  be  ordered  by  the  harbour-master  from  one 
dock  to  another,  or  to  a  different  tier.  In  Abbott  on 
Shipping,  463,  it  is  said,  ''  desertion  from  thb  ship  is 
held  to  be  a  forfeiture  of  the  wages  previously  earned,  in 
all  maritime  states  :*'  and  the  author  cites  the  case  of  The 
Pearly  Denton  (a),  where  certain  mariners  hired  in  the 
Downs  for  a  voyage  or  run  to  the  port  of  Hull,  at  twelve 
guineas  each,  with  the  consent  of  the  master,  but  against 
the  positive  order  of  the  owners,  quitted  the  ship  on 
the  day  after  her  arrival  in  the  roadstead  of  that  port, 
in  the  river  Humber,  the  port  being  so  full  that  the 
vessel  could  not  enter  immediately ;  and  the  then  learned 
judge  of  the  Court  of  Admiralty  decreed  that  the  mari- 
ners had  forfeited  their  wages.  And  he  afterwards 
observes  (6),  **  It  is  of  great  importance  to  understand 
that  the  forfeiture  of  wages  for  desertion  does  not  arise 
out  of  the  provisions  of  the  legislature,  but  depends, 
as  I  have  already  intimated,  upon  a  general  rule  and 
maxim  of  the  maritime  law."  According  to  that  rule, 
then,  the  plaintiff,  by  abandoning  the  ship  before  the 
delivery  of  the  cargo,  has  violated  his  contract,  and 
forfeited  his  claim  to  wages. 

S»  Temple f  contr4.  —  The  plea  does  not  shew  that 
the  plaintiff  has  done  that  by  which  a  forfeiture  of  all 
his  wages  was  incurred.  It  states  that  after  the  ship's 
arrival  at  her  port  of  delivery,  and  before  her  cargo 
had  been  discharged,  the  plaintiff  did  wilfully,  without 

(a)  5  Rob.  Adm.  Rep.  221.  {h)  P.  468. 
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Sreh.  of  PUoi,  the  leave  of  the  defendant  or  the  master  of  the  ship,  and 
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without  any  previous  discbarge/absolutely  desert  the  said 

ship.  It  states  that  the  ship  had  arrived  in  her  port  of 
delivery,  and  does  not  shew  that  the  voyage  had  not  termi- 
nated. There  are  three  eases  contemplated  by  the  statute. 
First,  that  of  mere  temporary  absence;  secondly,  that 
of  an  absolute  desertion  during  the  voyage;  thirdly,  that 
of  quitting  the  ship  after  her  arrival  in  the  port  of  delivery, 
but  before  the  delivery  of  the  cargo.  This  is  the  last 
case,  and  falls  within  the  provision  in  the  latter  part 
of  the  7th  section, — ^*  in  case  any  such  seaman,  after 
the  ship's  arrival  at  her  port  of  delivery  and  before  her 
cargo  shall  be  discharged,  shall  quit  the  ship,  without  a 
previous  discharge  or  leave,  he  shall  forfeit  one  month's 
pay  out  of  his  wages."  The  use  of  different  expressions  in 
the  statute  shews  that  by  *'  quitting  "  was  meant  something 
different  from  "  desertion."  A  desertion  cannot  be  except 
during  the  continuance  of  the  voyage,  which  is  from 
the  first  port  of  clearance  back  to  the  port  of  deli- 
very. There  is  also  a  distinction  between  a  "  quitting " 
and  a  mere  temporary  absence.  '' Quitting"*  can  only 
mean  a  total  quitting  after  the  arrival  of  the  vessel  in 
her  port  of  delivery,  and  before  the  cargo  is  discharged. 
That  word  was  used  in  this  section,  because  it  was  doubt- 
ful whether  or  not  the  contract  was  determined  by  the 
arrival  of  the  ship  in  her  port  of  delivery,  and  it  was 
meant  to  obviate  that  difficulty.  The  preamble  of  the  6th 
section  of  ^  Geo.  S,  c.  S6,  recites  that  "whereas  seamen 
and  mariners,  after  their  arrival  at  their  unlivering  port 
in  Great  Britain,  ofttimes  leave  the  ships  or  vessels  before 
they  are  unladen,  or  before  the  seamen  and  mariners  are 
discharged  by  the  masters  of  such  vessels;"  and  it  then 
goes  on  to  provide  a  penalty  for  leaving  the  ship  before 
they  are  discharged,  viz.  the  forfeiture  of  one  month's 
wages.  The  case  of  The  Pearl,  Denton,  is  in  the  plain- 
tiff's favour,  for  the  ground  of  the  decision  there  was,  that 
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her  port  of  delivery  afterwards.    The  9th  section  is  un-     ^     ^  *  ^ 

doubtedly  ambiguous,  but  it  must  be  construed  consistently  M'Donalp 
with  the  7th.  The  enactment  in  the 9th  section,  that  ''the  jopuvo. 
absence  of  any  seaman  from  the  ship,  for  any  time  within 
the  space  of  twenty-four  hours  immediately  preceding  the 
sailing  of  the  ship,  without  permission,  or  for  any  period 
however  short,  under  circumstances  plainly  shewing  that 
it  was  his  intention  not  to  return  thereto,  shall  be  deemed 
an  absolute  desertion,*'  shews  that  by  desertion  the  sta- 
tute intended  absence  from  the  ship  without  permission, 
either  within  twenty-four  hours  before  sailing,  or  for  some 
period,  however  short,  during  the  continuance  of  the  voy* 
age,  when  the  absence  of  any  of  the  crew  would  be  infi- 
nitely more  prejudicial  than  after  the  arrival  of  the  vessel  in 
port;  and  it  immediately  goes  on  to  provide  for  the  case  of 
a  desertion  in  parts  beyond  the  seas.  [Parie,  B. — You  say 
that  the  9th  section  contemplates  two  cases  of  desertion, 
either  within  twenty-four  hours  before  sailing,  or  in  parts 
beyond  the  seas,  and  before  the  ship  arrives  at  her  port 
of  delivery.]    Yes. 

Cur.  adv.  vult. 

On  the  following  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — This  was  a  motion  for  judgment 
non  obstante  veredicto,  and  the  question  turned  upon  the 
construction  of  the  5&6  Will.  4,  c.  19,  intituled,  *'  An  Act 
to  amend  and  consolidate  the  laws  relating  to  merchant 
seamen,"  &c.  The  action  was  indebitatus  assumpsit  for 
wages,  and  the  second  plea  was  as  follows  : — [His  Lord- 
ship here  stated  the  plea.]  Upon  the  construction  of  the 
9th  section  of  this  statute,  it  was  contended  on  one  side, 
that  an  absolute  quitting  of  the  ship  by  a  mariner,  without 
any  intention  of  returning,  at  any  period  before  the  final 
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Exch.  of  PUoi,  delivery  of  the  cargo,  incurred  a  forfeiture  of  all  his  wages ; 
'  ^  on  the  othc  r  hand,  it  was  argued  that  this  clause,  with 
M'DoNALo  reference  to  others,  only  contemplated  the  case  of  deser- 
JopuNo.  ^'^"  either  before  sailing,  or  during  the  stay  of  the  vessel 
in  foreign  parts,  but  not  a  desertion  after  the  arrival  at 
the  place  of  destination ;  and  reference  was  made  to 
the  7th  section,  where  a  particular  kind  of  desertion  is 
specially  provided  for.  [His  Lordship  read  the  7th 
section.]  This  clause  expressly  provides  for  the  case  of 
quitting  the  ship  under  circumstances  like  the  present,  and 
imposes  the  penalty  of  the  loss  of  a  month's  wages ;  and 
although  the  plea  makes  use  of  the  term  "  desertion,**  to 
describe  the  case  provided  for  by  the  9th  section,  it  is 
our  duty  to  construe  the  act  so  as  not  to  defeat  the  provi- 
sion which  appears  to  be  made  in  the  7th  section  for  the 
case  in  question,  if  we  can  put  such  a  construction  upon  it 
as  will  render  the  two  clauses  consistent ;  and  in  order  to 
do  so,  the  9th  section  may  be  considered  as  applying  to  the 
case  of  the  desertion  of  a  ship  whilst  in  foreign  parts,  and 
before  her  arrival  at  her  port  of  delivery ;  and  the  7th 
section  as  applying  to  the  quitting  of  a  ship  after  her 
arrival  in  her  port  of  delivery,  but  before  the  discharge 
of  her  cargo.  This  is  the  construction  which  is  sought  to 
be  put  on  this  act  by  the  plaintiff's  counsel,  and  which  we 
think  the  more  reasonable;  and  consequently,  although 
the  plaintiff  has  forfeited  a  month's  wages  by  quitting  the 
vessel  in  the  manner  stated,  the  balance  he  is  still  entitled 
to,  and  judgment  non  obstante  veredicto  must  be  entered 
for  the  amount.  It  is  a  case  of  considerable  importance, 
and  the  point  being  upon  the  record,  the  party  may  bring 
a  writ  of  error  if  he  is  dissatisfied  with  our  judgment. 

Rule  absolute. 
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Chanter  v.  Leese,  Cussons,  and  Dioole.  ^      ""^^^ 

Assumpsit. — ^The  declaration  stated^  that  by  a  cer-  By  agreement, 
tain  memorandum  of  agreement,  made  the  26th  day  of  betwwn^h?*'' 
February,  1836,  between  the  plaintiff  of  the  one  part,  and  plaintiff  and 
the  defendants  of  the  other  part ;  reciting,  that  by  a  certain  of  the  one  part, 
agreement  bearing  date  the  6th  day  of  September,  1883,  feJidants,  of  the 
between  the  plaintiff  and  the  defendant  Georee  Cussons,  o»her  part,  re- 
the  plaintiff  did  agree  with  the  said  defendant  George  plaintiff  had 
Cussons  for  the  sale  of  Wittey's  Patent  Furnace,  such  patent  for  an 
patent  being  then  vested  in  the  plaintiff,  in  a  certain  dis-  JK^^^^      *" 
trict   therein  specified;  and  also  that  the   plaintiff  had  wa« solely inter- 

_,,,._-.         ,    -  n  »  ^''^^  *"  another 

smce  obtained  his  Majesty  s  letters  patent  for  an  improve-  patent  inven- 
ment  in  furnaces,  and  the  plaintiff  and  John  M'Curdy  had  puuiiff'and  a. 
obtained  a  patent  for  an  improvement  in  generating  steam,  ^^  obtained  a 
and  the  plaintiff  and  John  Ingledew  a  patent  for  a  metallic  another  inven- 
wheel   and   revolving  axle;    and   that   the  plaintiff  was  tlflTandB,"* 
also  solely  interested  in  a  patent  for  a  new  mode  of  ab-  gna^the**  u'in- 
stracting  heat  from  steam,  vapour,  or  other  fluids ;  and  that  ^^^  *"^  ^^ 

,  111.1  for  another;  it 

the  plaintiff  and  John  Gray  had  obtained  a  patent  for  an  was  agreed  be- 
tween the  said 
parties,  that,  for 
the  considerations  therein  mentioned,  it  should  be  lawful  for  the  defendants  exclusively  to  use, 
manufacture,  and  sell  any  or  all  of  the  said  patent  inventions,  within  certain  limits,  during  the 
continuance  of  the  several  patents,  on  certain  terms,  via.  that  an  office  and  warehouse  should  be 
prepared  for  the  sale  of  articles  connected  with  the  inventions,  and  that  books  of  account  of  the 
sale  of  each  of  the  inventions  should  be  kept  there  by  the  defendants,  and  be  open  at  all  times  to 
the  inspection  of  the  parties  thereto  of  the  first  part ;  that  the  defendants  should  pay  to  the  plain- 
tiff 400A  a-year  as  a  consideration  for  the  license  for  the  sale,  &c.,  of  all  the  aforesaid  patent,  and 
that  such  sum  should  be  charged  as  a  payment  by  the  defendanU  in  their  books  of  account ;  that 
they  should  pay  A.  a  certain  rateable  sum  on  all  machines  used,  &c.,  on  his  patent  principle;  that 
they  should  also  pay  the  plaintiff  a  moiety  of  the  net  profit  to  arise  from  all  the  said  inventiona 
(except  those  in  which  B.  and  C.  were  interested)  ;  to  the  plaintiff  and  B.  two- thirds  of  the  net 
profit  to  arise  from  theirs ;  and  to  the  plaintiff  and  C.  two-thirds  of  the  net  profit  to  arise  from 
theirs:  and  it  was  agreed  that  either  of  the  parties  might  determine  the  agreement  at  the  end  of 
five,  seven,  or  ten  years.  In  an  action  on  this  agreement,  by  the  plaintiff  alone,  to  recover  a  half 
yearly  payment  of  the  400L,  the  defendants  set  out  the  plaintiff's  patent  for  the  improvement  in 
furnaces,  and  pleaded  that  it  was  not  at  the  time  of  the  grant  a  new  invention  as  to  the  public  use 
thereof  in  England,  whereby  the  grant  was  void,  wliich  the  plaintiff,  at  the  time  of  the  making  of 
the  agreement,  well  knew  : — Held,  on  demurrer,  that  the  plea  was  a  bar  to  the  action. 

Held,  also,  that  the  declaration  was  bad  on  the  ground  of  variance,  as  it  stated  the  agreement 
to  be  made  between  the  plaintiff  and  defendants,  whereas  there  were  other  parties  to  it  of  the  first 
part  besides  the  plaintiff 

Semble,  that  the  action  ought  to  have  been  jointly  brought  by  all  the  parties  to  the  agreement  of 
the  first  part 
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SmcIL  qf  Pb«»  improred  furnace  applicable  to  locomotive  engines :  it  was 
V  thereby  agreed  between  the  said  parties,  that  for  the  con- 

Chanter  siderations  therein  mentioned,  it  should  be  lawful  for  them 
Lbebb.  ^^^  defendants  exclusively  to  use,  manufacture,  sell,  and 
dispose  of  any  or  all  the  aforesaid  patent  inventions  within 
the  whole  of  the  county  of  Lancaster,  (except  the  town  and 
parish  of  Liverpool  and  a  circuit  of  ten  mites  therefrom), 
and  also  within  such  part  of  the  county  of  Chester  as  were 
within  ten  miles  of  Manchester  Exchange,  and  not  else- 
where, during  the  continuance  of  the  said  several  letters 
patent  respectively,  subject  to  determination  as  therein- 
after mentioned,  on  certain  terms,  (that  is  to  say) :  that  an 
office  and  warehouse  at  Manchester  aforesaid,  for  the  sale 
and  disposal  of  stoves,  pipes,  and  all  articles  connected 
with  the  aforesaid  patents,  shoold  be  immediatdy  prepared 
by  the  defendants,  and  that  books  of  account  of  the  sale 
of  each  of  the  said  inventions  should  be  kept  by  the  de- 
fendants, and  that  such  books  should  be  open  at  all  times, 
at  such  office  in  Manchester,  for  tbe  inspection  of  the  said 
parties  thereto  of  the  first  part;  that  the  defendants 
should  pay  to  the  plaintiff  the  sum  of  400L  per  annum, 
during  the  existence  of  the  said  agreement,  by  half-yearly  ^ 
payments,  on  the  20th  day  of  December  and  the  ^th  day 
of  June  in  every  year,  the  first  payment  to  be  made  on  the 
20th  day  of  June  then  next  ensuing,  as  a  consideration  for 
the  aforesaid  license  for  the  sale,  use,  and  manufacture  of 
all  the  aforesaid  patents,  and  for  the  power  of  grantmg 
licenses  to  other  persons  for  the  same  purpose,  in  the 
aforesaid  district:  and  it  was  further  agreed,  that  the 
aforesaid  half-yearly  payments  to  the  plaintiff  should  be 
charged  as  a  payment  by  the  defendants  in  their  books  of 
account :  and  that  the  defendants  should  also  pay  to  the 
said  John  M'Curdy  the  sum  of  five  shillings  per  horse- 
power for  all  boilers  or  steam  generators  on  Mr.  M'Curdy's 
patent  principle,  which  should  be  used,  manufactured, 
sold,  or  erected  by  them,  being  the  said  John  M'Curdy's 
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proportion  of  profit  of  the  said  patent  boiler  or  steam  &«*•  rf  Pim, 
generator^  calculating  ten  superficial  feet  of  surface  per  '  ^ 

horse-power^  and  on  all  boilers  not  applied  to  steam  en-  Cbantbe 
gines,  the  aum  of  five  per  cent,  on  the  manufacturer's 
charge  for  such  boilers;  and  that  such  last-mentioned  pay- 
ments should  be  charged  as  such  in  the  books  of  account; 
and  the  defendants  should  akO|  as  a  consideration  for  the 
aforesaid  licensCi  pay  to  the  plaintiff  one  moiety  of  the  net 
profits  after  the  payments  aforesaid^  and  all  other  pay- 
ments and  ezpensesi  to  arise  from  Wittey's  patent  furnace 
and  Chanter's  improved  furnace,  and  from  Chanter's  and 
Wittey's  patent  for  abstracting  heat  from  vapour  and  other 
fluids,  and  from  M'Curdy's  boiler  ;  and  to  the  said  plain- 
tiff and  John  Ingledew  two-thirds  of  sneh  net  profit  to 
arise  from  the  sale  of  Ingledew's  patent  wheel  and  revolv- 
ing axle;  and  to  the  said  plaintiff  and  John  Gray,  two- 
thirds  of  such  net  profits  to  arise  from  Chanter  and  Gray's 
recent  patent  furnace  applicable  to  locomotive  boilers: 
and  it  was  further  agreed,  that  if  the  said  parties  thereto, 
or  either  of  them,  should  be  desirous  to  put  an  end  to  the 
said  agreement,  they  should  be  at  liberty  so  to  do,  at  the 
expiration  of  five,  seven,  or  ten  years  from  the  date 
thereof,  by  giving  unto  the  other  party  six  calendar 
months'  previous  notice  in  writing,  and  in  that  case  the 
said  agreement,  from  and  after  the  expiration  of  such 
notice,  should  cease  and  be  void.  The  declaration  then 
averred  mutual  promises,  and  alleged  as  a  breach  the 
non-payment  of  200^«,  being  a  half-yearly  payment  of 
the  said  sum  of  4002.,  to  be  paid  by  the  defendants 
to  the  plaintiff  for  the  half  year  ending  the  £Oth  of 
June,  1887.  There  was  also  a  count  on  an  account 
stated. 

Pleas,  first,  non  assumpserunt :  secondly,  that  the  letters 
patent  in  and  for  the  said  supposed  improvement  in  fornaces, 
in  the  first  count  of  the  declaration  mentioned,  were  and 
are  letters  patent,  bearing  date  at  Westminster,  the  Snd 
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Btek.  fit  Pteat,  day  of  September,  in  the  6th  year  of  Will.  4,  [the  ietters 
patent  were  then  set  forth  at  length]  ;  and  the  defend^- 
ants  further  say,  that  the  said  supposed  improvement  in 
furnaces  in  the  first  count  and  in  the  said  letters  pateat 
mentioned,  was  not  at  the  time  of  the  petition  in  the  said 
letters  patent  mentioned ,  or  of  the  said  royal  grant,  a 
new  invention  as  to  the  public  use  and  exercise  theteof 
in  England,  contrary  to  the  form  and  effect  of  the  said 
letters  patent,  and  of  the  statute  in  such  case  made  and 
provided  ;  whereby  the  said  letters  patent,  at  the  time  .of 
the  granting  thereof,  were  and  are  void  and  of  none 
effect;  all  which  the  plaintiff,  before  and  at  the  time  of 
the  making  of  the  said  memorandum  of  agreement  in  the 
first  count  mentioned,  well  knew.  Verification.— -The 
defendants  pleaded,  thirdly,  that  the  said  letters  pateotfor 
the  said  supposed  improvement  in  furnaces  in  the  first 
count  mentioned,  were  and  are  the  said  letters  patent  ia 
the  last  plea  mentioned  and  described  ;  and  that  the  said 
supposed  improvement  in  furnaces  was  not  invented  or 
found  out  by  the  plaintiff,  as  in  the  said  letters  patent 
mentioned,  contrary  &c.;  whereby  the  said  letters  patent, 
at  the  time  of  the  granting  thereof,  were  and  are  void  and  of 
none  effect ;  all  which  the  plaintiff,  before  and  at  the  time 
the  making  of  the  said  memorandum  of  agreement  on  the 
first  count  mentioned,  well  knew. — Verification. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred 
specially  to  the  second  and  third,  assigning  the  same 
causes  of  demurrer  to  each  ;  viz.  that  the  plea  contains 
matter  which,  if  true,  constituted  an  answer  or  defence  to 
part  only  of  the  cause  of  action  in  the  first  count,  in  this, 
to  wit,  that  the  promise  to  the  defendant  in  the  first  count 
was  made  in  consideration  of  the  right  and  liberty  to  use 
and  vend  the  whole  of  the  patent  inventions  in  the  said 
agreement  in  the  first  count  mentioned  and  set  forth; 
whereas  the  defendants  in  and  by  their  plea  attempt  to 
avoid  the  agreement  upon  the  allegation  of  matter  which, 
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if  true,  tends  to  invalidate  one  only  of  the  aaid  patents*  <Bm^  of  pum9, 

and  therefore  to  avoid  only  part  of  the  consideration  for  the  ^  j 

promise  of  the  defendants  in  the  first  count  mentioned ;  and      CuAntrntt, 

the  plea  does  not  shew  or  contain  any  matter  in  denial,  or 

in  confession  and  avoidance,  of  the  residue  of  the  cause  of 

action,  or  consideration  for  the  promise  of  the  defendants 

in  the  first  count  mentioned  ;  and  that  the  issue  tendered 

in  the  plea  is  immaterial. — Joinder  in  demurrer.    The 

points  of  argument  stated  on  the  defendants'  part  were, 

that  the  objections  taken  by  the  plaintiff  to  the  pleas  are 

not  well  founded,  and  that  the  first  count  is  bad,  because 

it  states  an  executory  agreement  only,  and  does  not  shew 

that  the  defendants  enjoyed  the  license  therein  mentioned, 

or  any  other  ground  for  claiming  the  payment  therein 

mentioned. 

The  cause  was  taken  down  for  trial,  on  the  issue 
joined  on  the  first  plea,  at  the  last  Liverpool  Assizes, 
before  Coleridge,  J.  The  agreement  of  the  SSth  of 
February,  18.i6,  being  put  in,  appeared  to  be  substan- 
tially in  the  terms  set  forth  in  the  declaration,  except"* 
ing  that  the  parties  to  it  of  the  first  part  were  the  plain- 
tiff, M*Curdy,  Ingledew,  and  Gray,  and  not  the  plaintiff 
alone,  as  alleged  in  the  declaration.  It  was  accordingly 
objected  for  the  defendants,  first,  that  there  was  a  vari<* 
ance  by  reason  of  the  names  of  all  the  contracting  par* 
ties  not  being  set  outintlie  declaration;  and  secondly^ 
that  the  action  ought  to  hare  been  brought  by  the  above- 
mentioned  four  persons  jointly,  instead  of  by  the  plaintiff 
alone.  In  order  to  obviate  the  former  objection,  the 
plaintiff's  counsel  applied  to  the  learned  judge  to  amend 
the  record,  so  as  to  make  the  declaration  correspond  with 
the  agreement,  but  this  the  learned  judge  was  disinclined 
to  do,  as  there  was  a  demurrer  upon  the  record.  He 
afterwards  directed  the  jury  to  find  specially  under  the 
24th  section  of  3  &  4  Will.  4,  c.  42,  that  the  agreement 

VOL.  lY.  Y  M.  W, 
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Kgek.  of  PU9$9  put  {n  was  made  by  the  defendants,  in  order  that  the 
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plaintiff  might  apply  to  the  Court  under  that  statute. 

In  Easter  term,  a  rule  was  obtained  to  shew  cause  why 

judgment  should  not  be  given  to  the  plaintiff  under  the 

above  statute;    and  the  Court  directed  that  this  rule 

should  come  on  for  argument  at  the  same  time  as  the 

demurrer.  In  the  present  term,  the  whole  case  was  accord* 

Ingly  argued  by 

Cteasby,  for  the  plaintiff. — I.  The  special  pleas  consti-* 
tute  no  answer  in  point  of  law  to  the  declaration.  First, 
they  do  not  disclose  any  failure  of  consideration.  All  thae 
18  stated  in  the  agreement  in  reference  to  the  plaintiff's 
invention  for  the  improvement  of  furnaces,  is,  that  the 
plaintiff  had  obtained  a  patent  for  it ;  there  is  no  warranty 
that  this  patent  invention  is  a  good  one ;  and  the  principle 
of  caveat  emptor  must  apply.  It  is  not  disputed  that  all 
the  letters  patent  have  been  duly  obtained,  and  are  sub* 
sisting  as  such,  and  have  not  been  avoided.  The  defend^ 
ants,  therefore,  have  all  they  have  contracted  for,  viz.  the 
exclusive  use  of  those  patents  within  the  limits  agreed  on. 
There  is  nothing  stated  in  the  pleas  which  is  tantamount 
to  an  eviction.  It  is  like  a  case  between  landlord  and 
tenant,  where  the  tenant,  if  he  seeks  to  avoid  the  contract 
of  demise,  must  shew,  not  only  that  the  landlord  bad  not 
what  he  professed  to  demise,  but  also  that  he,  the  tenant, 
has  been  evicted.  The  pleas  do  not  shew  any  fraud :  they 
allege,  indeed,  that  the  patent  was  void  within  the  know* 
ledge  of  the  plaintiff,  but  they  do  not  allege  it  as  frauds 
and  non  constat  but  that  the  defendants  were  also  cog* 
nisant  of  the  invalidity.  In  Bowman  v.  Taylor  (a),  the 
declaration  stated,  that  by  indenture,  which  recited  that 
the  plaintiff  Aac/  invented  certain  improvements  in  the  con- 
struction of  looms,  and  had  obtained  letters  patent  for 

(a)  2  A.  &  £.  278|  4  Nev.  &  M.  264. 
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luoh  iDvention,  and  had  agreed  with  the  defendants  to  let  B*eh.  0/  PUas^ 
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them  use  the  said  invention  for  a  part  of  the  term  granted 

by  the  letters  patent,  in  consideration  of  certain  covenantSi 
&C.9  the  plaintiff  covenanted  to  permit  the  defendants  to 
use  and  have  the  benefit  of  such  invention  and  patent,  and 
the  defendants,  in  consideration  of  the  grant,  &c.,  cove- 
nanted to  perform  the  agreement  on  their  part;  and 
assigned  a  breach  for  non-performance  of  such  cove- 
nant. The  defendants  pleaded,  as  here,  that  the  sup- 
posed invention  in  the  declaration  mentioned  was  not 
nor  is  a  new  invention,  and  that  the  plaintiff  was  not  the 
first  or  true  inventor  of  the  improvements  in  the  indenture 
mentioned.  The  Court  held,  on  general  demurrer,  that 
the  defendants  were  estopped  by  the  recital  in  their  deed 
from  contradicting  the  fact  that  the  plaintiff  had  invented 
the  improvements,  in  the  sense  in  which  the  deed  alleged 
him  to  have  done  so ;  and  that  if  the  pleas  were  intended 
merely  to  allege  that  the  plaintiff  was  not  the  sole  in- 
ventor, or  that  the  invention  had  been  made  long  before 
the  grant  of  the  patent,  they  were  no  answer  to  the  action. 
That  case  is  not  directly  in  point,  because  there  the 
license  was  under  seal,  and  there  was  an  estoppel  on  the 
defendants  by  the  recital  of  the  deed ;  but  the  principle 
of  the  decision  is  applicable,  the  effect  of  it  being,  that 
the  abstract  right  to  the  invention,  or  the  novelty  of  it, 
does  not  come  into  question  between  parties  in  the  situa- 
tion of  licensor  and  licensee.  It  is  difficult  to  reconcile 
the  ease  of  Bowman  v.  Taylor  with  that  of  Hayne  v. 
Malibjf  (a),  which,  however,  was  supposed  to  have  been 
distinguished  from  it  in  argument.  That  also  was  an 
action  of  covenant,  on  articles  of  agreement,  which  recited 
that  the  plaintiffs  were  tiie  assignees  of  a  patent  machine, 
whereby  they  covenanted  with  the  defendant  that  he 
should  use  it  in  a  particular  manner,  in  consideration  of 

(a)  ST.  B.  438. 
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EjKh.  of  Piioi,  which  the  deFendant  covenanted  that  he  wouldnet'lise 
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any  Other:  and  it  ivas  held,  that  tlie  defendant  w^s.noi 

estopped  by  liis  covenant  from  pleajding  in  bar  of  tbo 

action  that  the  invention  was    not  neV|    or  that  rthe 

patentee  was  not  the   inventor,  and  tliat  therefore  tbo 

patent  was  void.     If  that  case  were  to  be  re*consid^red|  the 

propriety  of  the  decision  might  perhaps  be  questioimbie;; 

the  judgments  of  Lord  Kenyan  and  Jshhursi,  J.,  pro* 

ceed  on  the  ground  of  fraud  upon  the  defendant^  there 

being  no  plea  alleging  fraud ;  Butter 9  J.  altogether  ex^ 

dudes  the  question  of  fraud,  and  decides  on  the  growMl 

that  the  facts  diciosed  in  the  plea  were  equivalent  to  aa 

eviciion.     But   if  the   patent   was  voiil,   the  defendant 

would  clearly  be  entitled  to  use  the  machine  in  any  way  ;  \U 

therefore,  the  plea  shewed  that  the  patent  did  not  legalljr 

exist,  he  was  remitted  to  his  common  law  right  ef  maiHiH 

facturing  any  article    he    thought    proper,      2\iylor  if« 

Hare  {a)  more  resembles  the  present  qase«    Ther«  A.;^ 

having  obtained  a  patent  for  on  invention  of  which  iht 

supposed  himself  to  be  the  inventor,  agreed  10  let  JS^  use 

it  on  payment  of  a  certain  annual  sum  secured  by  botid^s 

this  sum  was  paid  for  several  years,  when  B.,  discovering' 

that  the  invention   had  been   in  public  use  before  Ai' 

obtained  his  patent,  brought  an  action  fur  money  had  and 

received,  to  recover  back  the  amount  of  tlie  antiuity  p^sid^ 

and  it  was  held  that  he  could  not  recover*    lieeUh^  J*' 

says,  *^  It  might  as  well  be  said,  that  if  a  man  lease  landr 

and   the  lessee  pay  rent,  and  afterwards  be  evjctedi vb^' 

shall  recover  back  the  rent,  although  he  hastahenilbe. 

fruits  of  the  land/'    So  here,  it  does  not  appear  tbat  the^ 

defendants  have  not  received  the  fruits  of  their  agreement 

—it  docs  not  appear  that  they  have  not  in  fact  CKclttsiirtly 

enjoyed  the  use  of  the  invention,  but  only  that  they. kail 

no  right  exclusively  to  enjoy  it. 

(a)  1  N.  R.  260. 
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V  .B lit' iisgu tiling  this  point  to  be  against  the  plaintiff,  the  HxcA.  of  tuom^ 
pl0a8  Ht  all  events  constitute  no  bar  to  this  action,  although     ^  *  ^ 

th^  factsi  might  form  the  ground  of  a  cross  action,  or  might  Chanter 
go  in  tnitigation  of  damages.  This  is  the  grant  of  a  license  leesb. 
to  Use  Ax  several  patent  inventions ;  and  it  must  be  taken 
that  the  plaintHf  had  a  right  to  grant,  and  that  the  defend- 
ants hud  enjoyed,  five  of  the  six;  supposing  they  had  had 
no  actiial  enjoyment  of  the  sixth,  that  is  no  answer  to  an 
ftOtion  on  the  agreement  for  the  grant  of  all.  In  the  case 
of  an  agreement  or  covenant  to  perform  many  things,  the 
Mkire  to  perform  one  is  no  answer  to  an  action  against  the 
c^her  party  for  not  doing  that  which  he  agreed  or  cove- 
nanted to  do;  see  1  Saund.  SSO,  n.  4;  (where  the  nature 
and  effect  af  independent  covenants  is  fully  discussed) ; 
A)t^nv»'Ef/re  (a).  It  does  not  appear  here  what  is  the 
-reitttive  value  of  the  patents ;  and  whatever  may  be  the 
benefit  derived  from  the  other  five,  if  this  plea  be  a  bar  to 
thb  action,  the  whole  of  the  annuity  is  to  drop.  The 
damages  sustained  by  the  parties  would  be  altogether 
unequal,  which  was  the  argument  applied  in  Boon  v.  Eyre. 
In  RiicMe  v.  Atkinson  (A)  the  same  principle  was  acted  on 
in  tassumpslt.  There  is  perhaps  some  difference  between 
that  eafle  rind  the  present,  because  there  the  plaintiff  was 
dnly  to  receive  freight  according  to  a  stipulated  rate  per 
foM'for  theeargo  loaded  by  him;  but  the  principle  esta- 
blished was  the  same — namely,  that  he  could  insist  on  the 
pefformanee  of  the  contract  by  the  consignee,  although  he 
had  not  himself  performed  the  whole  of  it,  by  delivering  a 
complete  cargo,  and  was  liable  to  an  action  for  not  doing 
if^.  [Lord  Abinger,  C.  B. — ^There  the  sum  to  be  recovered 
apportioned  itself,  which  is  not  the  case  here.]  Lord 
EUenb^ougb  rests  his  judgment  on  the  principle  esta- 
blisi^ed  in  Boon  v.  Et/re.    HavelocJc  v.  Geddes  (c),  Born' 


(a)  1  H.  Bl.  273,  note ;  2  W.  Bla.  1312.  (6)  10  East,  295. 

(c)  10  East,  555. 
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to  the  same  effect  In  Allen  y.  Cameron  (e),  evidence  of 
non-performance  by  the  plaintiff  of  part  of  the  contract  on 
his  part,  was  held  admissible  in  reduction  of  damages, 
which  assumes  that  it  was  no  bar.  If  it  be  a  bar,  the 
plaintiff  is  not  only  deprived  of  the  whole  annuity,  but 
loses  the  advantage  of  all  the  other  beneficial  clauses  of 
the  agreement.  Again,  it  may  be  assumed  that  the  other 
patents  are  good ;  but  if  this  defence  be  a  bar,  it  is  a  bar 
also  to  any  action  in  respect  of  those  other  patents,  be- 
cause  it  avoids  the  agreement  altogether.  On  the  other 
hand,  if  it  be  not,  the  defendants  are  not  injured,  because 
they  enjoy  those  which  are  valid,  and  have  their  remedy 
in  respect  of  that  which  proves  to  be  inYalid. 

II.  The  second  question  is,  whether  the  action  is  pro- 
perly brought  by  the  plaintiff  alone.  Now  as  this  agree- 
ment contains  stipulations  which  are  solely  for  the  benefit 
of  the  plaintiff,  and  which  must  be  taken  to  have  been 
entered  into  in  consideration  of  what  he  agreed,  he  only 
could  sue  for  the  breach  of  them*  A  coYenant  or  agree- 
ment with  several  persons  for  the  benefit  of  each,  must  be 
sued  on  severally.  Thus,  where  there  i^  a  covenant  with 
A.  and  B.,  to  p.iy  money  to  A.,  and  to  do  something  for  the 
benefit  of  B.,  A.  must  sue  for  the  money,  and  B.  for  the 
breach  of  contract.  EccleMton  v.  Clipsham  (</),  Brand  t. 
Bouleoit  {e\  Withere  v.Bircfiam  (/),  Servanie  v.  James  Tjf), 
are  all  authorities  to  shew  that  where  the  interest  is  seve- 
ral, the  actions  must  be  several,  although  the  language  of 
the  covenant  may  be  joint. 

Cowlhgf  contra. — ^First,  the  declaration  is  bad,  as  stat- 
ing merely  an  executory  agreement,  and  not  shewing  that 

(a)  1  Camp.  377-  («)  3  Bos.  &  P.  235. 

(&)  2  B.  &  Add.  822.  (/)  3  B.  &  Cr.  254;  5  D.  & 

(e)  1  C.  &  M.  832.  B.  106. 

(d)  1  Saand.  153,  and  note.  (g)  10  B.  &  Cr.  410. 
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it  has  been  perrormed  by  the  plaintiff,  or  that  the  defend-  ^^J^if^*^ 
ants  have  had  the  benefit  of  it»  or  that  he  is  ready  and 
willing  to  give  it  them.  The  defendants,  by  the  terms  of 
the  agreement,  were  to  have  the  exclusive  right  of  using 
and  vending,  not  merely  the  plaintiff's  own  invention^  but 
also  others  in  which  the  plaintiff  had  only  a  partial  inte- 
rest :  and  there  is  no  averment  in  the  declaration  that  the 
defendants  have  or  might  have  enjoyed  those  rights.  This 
agreement  would  not  convey  a  license,  for  that  could  only 
be  granted  under  seal ;  but  would  be  a  mere  agreement 
revocable  at  pleasure ;  and  in  an  action  by  the  plaintiff  for 
the  infringement  of  it,  the  defendants  could  only  plead 
payment  of  the  annuities  by  way  of  accord  and  satisfac- 
tion, not  as  an  answer  to  the  infringement.  In  Hayne  ▼• 
Maltby^  and  Bowman  v.  Taylor  (which  were  both  cases  of 
a  grant  of  license  by  deed),  it  was  expressly  averred  that 
the  defendant  had  enjoyed  the  patent  right  which  was  the 
subject  of  the  agreement.  The  whole  argument  on  the 
Other  side  rests  on  the  ground  that  the  defendants  have 
been  enjoying  the  other  five  patents,  whereas  nothing  of 
the  kind  is  averred  in  the  declaration,  but  only  that  the 
annuity  became  due  during  the  existence  of  the  agreement; 
the  whole  amount  of  that  allegation  is,  that  there  bad  been 
DO  notice  to  put  an  end  to  the  agreement  It  may  be  ad- 
mitted that  there  would  have  been  a  quasi  estoppel,  if  the 
defendants  had  enjoyed  the  patent  rights ;  but  that  ought 
to  have  distinctly  appeared.  In  Bird  v,  Higginson  (a), 
the  declaration  alleged  that  the  plaintiff  agreed  to  grant 
and  let,  and  the  defendant  to  take,  a  messuage,  with  ex- 
clusive license  to  sport  over  a  manor,  &c.  during  the  term ; 
to  hold  the  messuage,  rights,  liberties,  and  premises,  for  the 
term^  at  a  rent ;  that  the  plaintiff  accordingly  let  the  mes- 
suage, rights,  &c.  to  the  defendant,  who  entered  into  and 


(a)  2  Ad.  &  £11.  696  s  4  Nev.  &  M.  505;  S.  C.  in  error,  6  Ad.  & 
B.  Q'24. 
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Steh»  6/  pieatg  upon  the  tame,  and  became  and  was  possessed  thereof  for 
the  tersa;  and  assigned  as  a  breach  non*>payBient  of  the 
rent.  It  was  held,  on  general  demurrer,  that  the  pUintiff 
could  not  recover  as  for  rent,  the  agreement  not  being 
under  seal ;  and  that  the  declaration  was  insuflicieni  to 
entitle  him  to  claim  as  for  a  compensation  for  use  actually 
had  of  the  subject  of  demise,  since  it  alleged  only  his 
entry  and  possession,  and  not  an  occHpation*  That  case  is 
directly  in  point  against  the  present  plaintiff. 

The  plea  raises  in  effect  the  same  point  as  tlmt  which 
arises  on  the  declaration :  and  (assuming  for  the  present 
purpose  that  it  went  to  all  the  inventions)  H^yncv.  Maliby 
it  a  distinct  authority  that  it  is  a  good  bar.  BuUcr^  J« 
there  Bays—*'  It  is  now  discovered  that  the  plaintiff  baa  no 
such  right,  and  therefore  the  defendant  has  not  the  cooai*- 
deration  for  which  he  entered  into  this  covenant;  and  nal« 
withstanding  which  they  insist  that  he  is  still  bound.  I 
think  that  the  case  of  landlord  and  tenant  is  not  unlike 
this;  for  the  facts  in  this  case  disclosed  by  the  pleas  are 
equivalent  to  an  eviction  of  the  tenant :  when  he  is  evictedj 
he  has  a  right  to  shew  that  be  does  not  enjoy  that  which 
was  the  consideration  for  his  covenant  to  pay  the  rent, 
notwithstanding  he  has  bound  himself  by  the  covenant.** 
And  this  is  a  stronger  case  than  that,  because  here  it  ia. 
alleged  that  the  plaintiff  knew  at  the  time  of  the  agreement: 
that  the  invention  was  not  new ;  and  here  also  there  is  no 
deed,  and  therefore  no  question  of  estoppel  can  arise* 
When  it  is  made  to  appear  that  the  plaintiff  had  no  ti^K 
to  convey  the  subject-matter  of  the  agreement,  the  defend- 
ant may  stop  there,  and  the  plaintiff  must  shew  that  the  ^ 
defendant  has  actually  enjoyed  it.  Taylor  r.  Hare  wai.a 
different  case  from  the  present ;  there  it  appeared  that  Ae 
plaintiff  had  actually  used  the  machine  by  the  defendant's 
permission.  But  further,  this  is  an  agreement  for  the 
enjojfment  of  other  patent  rights  besides  the  plainiiffrs*  « 
Th^  proposition  is  not  disputed,  that  if  there  be  seteral  i 
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considerations  tnoTing  to  a  promise,  and  one  of  them  failsi  M»ek,  rf  pj^oi, 
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that  can  be  taken  advantage  of  only  in  mitigation  of 
damages :  bat  those  are  cases  in  which  the  party  has  en- 
joyed some  part  of  the  consideration ;  here  there  is  no 
averment  that  he  has  enjoyed  any ;  and  the  objection  is, 
not  that  there  has  been  a  partial  failure  of  consideration, 
but  that  one  of  the  considerations  alleged  for  the  promise 
iTM  false  within  the  plaintiiF's  knowledge  ;  that  is  a  com* 
plete  answer,  the  whole  contract  being  executory :  Com. 
Dig.  Action  on  the  Case  on  Assumpsit,  B.  13.  In  Boon  v. 
Effvct  and  all  the  other  cases  cited,  it  distinctly  appeared 
that  the  party  had  had  the  enjoyment  of  a  part  at  least  of 
the  consideration  for  his  promise ;  and  the  contract  being 
executed,  the  consideration  apportioned  itself,  and  the 
plaiatifF  had,  at  all  events,  a  right  to  recover  pro  tanto: 
here  he  seeks  to  recover  a  specific  sum.  [Aldenon,  B. 
This  is  in  effect  the  same  point  as  the  former— ^whether 
the  declaration  is  sufficient.] 

IL  There  is  a  clear  variance  between  the  agreement 
and  the  declaration,  and  it  is  not  one  which  the  Court  will 
amend  nnder  the  statute.  The  declaration  states  the 
agreement  to  have  been  made  between  the  plaintiff  and 
defendant,  whereas  it  is  between  the  plaintiff  and  three 
others  of  the  one  part,  and  the  defendant  of  the  other* 
The  consideration  also  is  wrongly  stated ;  for  the  consider** 
ation  proved  moves  not  from  the  plaintiff  alone,  but  from 
him  and  the  three  other  parties.  [Cleasby  insisted  that, 
on  the  form  of  the  rule,  which  was  to  enter  the  judgment, 
under  the  statute,  according  to  the  very  right  of  the  case, 
the  question  of  variance  did  not  arise.] 

III.  The  plaintiff  is  not  entitled  to  sue  alone.  The  test 
is,  whether  he  is  severally  interested  tit  the  contract^  not 
whether  be  has  a  several  interest  in  the  money  to  be 
received  under  it:  1  Chit,  on  PI.  2;  Anderson  y^  Mar tin-^ 
daie  (a).  If  a  person  conveys  land,  half  to  A.  and  half  to 
B.,  and  covenants  with  both  for  quiet  enjoyment,  &c., 

(a)  1  East,  497. 
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Etteh.  tf  puiu,  there  the  eovenant  attaches  itself  to  the  eatate,  an4  is 
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several ;  the  interest  in  the  estate  determines  the  interest 
in  the  covenant.  But  there  is  nothing  like  tiiat  in  the  pre- 
sent case :  and  to  see  in  whom  the  legal  interest  is,  we 
must  look  to  the  whole  instrument.  The  consideration  for 
the  defendants'  agreement  is  a  license  granted  by  all  tbe 
four  parties*  They  would  probably  never  have  agreed  to 
take  a  license  from  the  plaintiff  only  in  respect  of  his 
share  in  the  patent  rights,  if  they  could  not  have  obtained 
the  others  also.  The  Court  cannot  see  that  it  would  have 
been  of  any  profit  to  the  defendants  to  vend  one  only ;  it 
may  be  the  combination  of  all  the  patents  which  aloae 
enables  them  to  bring  out  a  machine  more  useful  than  them 
alL  Suppose  the  defendants  were  obstructed  in  the  use 
of  them,  whom  must  they  sue?  All  the  contracting  par- 
ties, because  all  concur  in  granting  the  license.  Again, 
the  defendants  are  to  enter  the  payments  as  against  all 
the  licensors :  and  the  latter  are  all  to  have  inspection  of 
the  books.  Each  of  them  has  rights  arising  out  of  the 
profits  of  the  inventions  of  the  others.  What  the  plain- 
tiff has  to  receive  depends  upon  the  payments  to  be  made 
to  the  others.  It  is  like  the  case  referred  to  in  1  Saund. 
116  a.  n.d,  where  A.  and  B.  brought  assumpsit^  and  de- 
clared that  their  several  cattle  had  been  distrained,  and 
that  the  defendant,  in  consideration  of  102.  paid  him  by 
the  plaintiffs,  promised  to  procure  the  cattle  to  be  rede* 
livered  to  them  by  such  a  time :  it  was  held  that  the  action 
was  well  brought  jointly,  for  though  the  thing  to  be  per- 
formed was  several  and  not  joint,  the  contract  and  consi* 
deration  were  joint,  and  it  was  not  known  how  much  one 
gave,  and  how  much  the  other  (a).  So  here,  it  does  not 
appear  what  value  was  put  upon  each  of  the  patent  rights. 
In  HaisaU  v.  Griffith  {b\  it  appeared  that  A.  was  entitled 
to  certain  shares  in  a  ship,  and  B.  and  C.  were  owners  of 

{a)  Vaux  V.  SUwatd,  1  Rol.  Abr.  31,  pi. »;  Styki,  166,  908* 
(&)2C.&M.679. 
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rennftining  ihares,  and  that  B.  and  C.  employed  D.  to  aell  Maek.  ^  pimu^ 
the  Tessel ;  he  did  so,  and  paid  over  to  B.  and  C.  their  * 

proportions  of  the  purchase-money,  but  refused,  without 
their  concurrenee,  to  pay  A.  his  portion ;  it  was  held  that 
A.  could  not  sue  him  for  it  alone,  but  must  join  B.  and  C. 
Yet  there  it  is  clear  that  each  had  separate  interests  in  the 
subjecti-matter.  The  cases  on  the  other  side  are  all  distin- 
guishable. In  Brand  y.  Botdcoii,  the  only  contract  was, 
that  the  defendant  should  pay  his  share  of  contribution  to 
each  of  his  co-assignees  who  had  overpaid.  In  WiUU  r. 
Birebam,  the  annuities  were  several,  and  therefore  the 
contract  was  several,  according  to  the  estate.  In  Servante 
V.  James,  the  covenant  was  clearly  several,  being  with  the 
parties  and  **  their  several  and  respective  executors."  [Lord 
Ahinger^  C.  B. — Suppose  A.,  B.  and  C.  were  each  owner 
of  a  horse,  and  agreed  in  writing  that  each  should  deliver 
a  horse  to  D.,  on  condition  that  be  should  pay  100^  to  A. 
There  each  furnishes  a  part  of  the  consideration,  and  each 
has  an  interest  in  the  performance  of  the  contract.  Ald^t" 
Man,  B.'— Or  suppose  A.  had  a  house,  A.  and  B.  the  next  to 
it,  A.  and  C.  the  next,  and  A.  and  D.  the  next ;  and  they 
agreed  to  let  them  to  £.,  he  paying  A.,  B.,  Q.  and  D.  each 
so  much — should  not  the  action  be  joint  t] 

Cleasby^  in  reply. — It  is  submitted  that)  in  the  caaea 
just  put,  the  interest  would  be  several,  and  therefore  the 
actions  should  be  so : —  Withers  v.  Bircham  is  an  analogous 
case*  If  two  tenants  in  common  agreed  to  let  the  land, 
reserving  rent  to  each,  they  might  sever  in  an  action  for  rent, 
as  in  an  avowry.  Haisall  v.  Griffith  is  altogether  distin- 
guishable; there  the  defendant  was  employed  by  B.  &  C» 
to  sell  the  ship,  and  sold  it  as  their  agent,  and  bad  no 
right,  without  their  concurrence,  to  pay  over  any  part  of 
the  proceeds  to  a  third  party.  The  authority  cited  from 
Roll's  Abr.  only  decided  that  the  parties  might  join,  not 
that  they  must;  and  since  that  period  the  law  on  this 
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jfiM^ df  PUah  sMect  has  been  much  more  considered;  the  old.iiaBei 
are  conflicting.  In  Jame^  v.  Emery  {a),  it  was  expteuiy 
held»  in  the  Exchequer  Chamber^  that  if  the  interest  of 
covenantees  be  severalj  they  may  maintain  several  actions; 
although  the  language  of  the  covenant  be  joint.  [jLdrd 
Abinger,  C.  B. — It  appears  to  me  that  the  defendants 
are  to  pay  the  plaintiff  the  400/.  in  respect  of  all  that  the 
plaintiff  and  the  others  are  to  grant  him.  We  see  tiey 
are  giving  something  in  consideration  of  the  400/.]  The 
plaintiff  is  interested  in  all  the  patents;  therefore  the 
defendants  agree  to  pay  him  a  certain  sum  in  aU  events^ 
and  to  pay  them  other  sums  contingently.  The  argument 
derived  from  the  other  joint  clauses  is  not  at  all  decisive ; 
they  may  be  joint,  and  yet  the  interests  be  several* 

With  respect  to  the  other  point,  it  does  aofficientlj 
appear  on  these  pleadings,  that  the  contract  haa  been, 
executed  by  tlie  plaintiff.  If  any  thing  has  taken  place 
ivhich  prevents  it  from  being  enjoyed,  it  is  for  the  defends 
ants  to  shew  it;  the  plaintiff  has  done  ail  he  can  by 
giving  the  license.  Each  party  must  shew  that  which 
is  within  his  own  knowledge.  The  enjoyment  is  an  infer- 
ence of  law  from  the  grant  of  the  license — it  consists 
in  the  right  to  enjoy:  the  using  the  machines  depends 
on  the  defendants  themselves.  The  declaration  is  there-* 
fore  good  without  any  additional  allegation;  and  the 
same  reasons  shew  that  the  plea  is  bad,  and  that  it  l^y 
on  the  defendants  to  shew  that  they  have  not  enjoyed^ 
They  have  the  option,  the  right  is  vested  in  themi  and 
the  license  must  be  taken  to  have  been  enjoyed  until  they , 
shew  the  contrary.  It  is  not  like  a  contract  to  do  any 
particular  act;  as  soon  as  the  plaintiff  had  signed  the. 
agreement,  prima  facie  all  was  complete  on  his  part.  Bird 
V.  Higginson  has  no  application  to  this  case :  it  is  clear 
that  an  easement  in  land  cannot  be  granted  without  deed ; 
the  parol  agreement,  therefore,  operated  as  a  mere  license 

(a)  8  Taunt.  245. 
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to'ihe*  defendant  to  go  upon  the  land,  which  could  not  *«*•  •/«««#, 
•htitie  the  plaintiff  to  a  rent  This  is  a  contract  merely  for 
a^lxoense^and  not  for  enjojment,  in  the  sense  of  occupa* 
<Mff ;  and  the  user  under  the  license  both  rests  in  the 
defebdants^  optiouy  and  lies  within  their  knowledge. 

Cur.  adv.vult. 

Ohie  judgment  of  the  Court  was  delivered  on  a  sub- 
seg^uent  dayi  by 

Lord  Abinoer,  C,B.— We  think  the  judgment  ought 
to  bie  for  the  defendants  on  the  demurrer.  The  declaration 
is  (bonded  upon  the  contract,  and  nothing  but  the  contract. 
If  a  mancontract  to  pay  a  sum  of  money,  in  consideration 
thaf  iinbtfaer  has  contracted  to  do  certain  things  on  his 
purt,  and  it  should  turn  out,  before  any  thing  is  done 
under  it,  that  the  latter  was  incapable  of  doing  what  he 
engaged  to  do,  the  contract  is  at  an  end.  The  party  con- 
tracting to  pay  his  money  is  under  no  obligation  to  pay  for 
a  less  consideration  than  that  for  which  he  has  stipulated. 
If,  indeed,  he  does  accept  of  a  partial  performance,  and  to 
a  certain  extent  enjoys  the  benefit  of  that  for  which  he 
sCrpulated,  it  may  become  a  question  whether  he  may  not 
be  liable  upon  an  implied  contract  to  pay  for  what  he  has 
bsd  ;  as,  when  the  consideration  is  in  its  nature  capable  of 
b^ihg  divided,  and  the  payment  apportioned,  by  the  terms 
of  the  contract,  there  may  still  be  a  right  to  recover  the 
I>brtion  due  upon  the  original  contract.  So,  where  a 
party  takes  an  estate  under  a  conveyance,  with  a  warranty 
of  title  in  the  vendor,  he  cannot  afterwards  object  to  pay- 
ing the  consideration  on  account  of  the  want  of  a  good 
title  to  a  part  of  the  estate,  but  must  resort  to  his  action 
on  the  warranty.  This  was  the  case  of  Boon  v.  Eyre, 
cited  in  the  argument.  But  in  the  present  case  it  does 
not  appear  to  the  Court  that  the  defendants  ever  accepted 
or  enjoyed  any  part  of  the  patents  which  were  the  consi- 
deration of  their  agreeing  to  pay  400/.  a-year  to  the  plain* 
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Am^  tf  Phmi  tiffi  nor  that  the  sum  they  to  agreed  to  pay  can  in  any 
manner  be  apportioned  amongst  the  different  patents 
which  they  might  have  had,  the  poisesaion  of  all  and  each 
being  an  entire  consideration.  The  pleai  therefore,  im« 
peaching  that  consideration,  is  a  good  plea  to  avoid  the 
whole  contract  as  it  appears  on  the  record. 

With  respect  to  the  proceedings  on  the  rule,  we  are 
rather  inclined  to  think  that  this  contract  being  with  all  of 
the  parties,  founded  upon  a  consideration  to  part  of  which 
each  was  a  conducing  party,  the  action  ought  to  have  been 
by  all,  upon  the  promise  made  to  all,  though  only  one  was 
to  receive  the  money :  but  it  is  not  necessary  to  give  any 
judgment  on  this  point,  because  we  think  there  was  a 
variance  between  the  declaration  and  contract,  in  not  set* 
ting  out  all  the  contracting  parties,  and  that  the  plaintiff 
therefore  ought  to  have  been  nonsuited. 

Judgment  for  the  defendant  on  the  demur- 
rer :  and  rule  absolute  to  enter  a  nonsuit 


Sinclair  and  Another,  Assignees  of  Gee,  a  Bankrupt,  v* 
Baggalet. 

A  written  paper,  X/EBT  for  goods  sold  and  delivered  by  the  bankrupt, 
««?mentVf  *"^  ^^  *"  account  Stated.  Plea,  a  set-off"  for  goods 
mutual  accouDtfl  gold  and  money  paid  to  the  bankrupt,  and  on  an  account 

between  a  ere-  "^   *  * 

ditor  aud  a  Stated. 

whomTwaa  ^^  ^^  ^^^  before  Liitlcdale,  J.,  at  the  last  Nottingham 

iISrin**d"a1e  Assizes,  the  defendant,  having  proved  goods  sold  to,  and  bills 
previous  to  the  paid  for,  the  bankrupt  to  some  amount,  offered  in  evidence  a 
shewing  a  '  paper,  Containing  a  statement  of  mutual  accounts  between 
Ae^Tedit7,u  l^™self  and  the  bankrupt  by  whom  it  was  signed,  and 
prini&  facie  cTi-  bearing  dale  October  12,  1836,  which  was  previous  to  the 

dence,  as  against  ,       , 

the  assignees,  in  bankruptcy,  by  which  a  balance  appeared  to  be  due  to  the 

an  action 

brought  by  them  agunst  the  creditor,  that  it  was  written  at  the  time  it  bore  date. 

Sembief  that  sush  a  document  ia  cridenee  of  paynunt,  tod  not  of  a  sct-off|  and  ought  to  bo 
(leaded  at  anch. 
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defendant.  The  plaintiff's  counsel  objected  that  this  doeu-  Am^  of  Pitm^ 


ment  was  not  admissible,  as  it  was  not  proved  to  have  been 
signed  by  the  bankrupt  before  his  bankruptcy.  The 
learned  judge,  however,  after  consulting  with  Park,  J.» 
was  of  opinion  that  the  instrument  was  to  be  taken^  primd 
fade,  to  have  been  written  at  the  time  it  bore  date»  and 
albwed  it  to  be  read,  upon  which  the  defendant  obtained 
a  verdict.  Humfrey  having,  in  Easter  Term,  obtained 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  this  evidence  was  improperly  receivedi 

WhUehurst  and  Miller  now  shewed  cause.  This  in- 
strument was  admissible  as  against  the  assignees,  though 
it  might  be  otherwise  if  produced  in  their  own  favour, 
without  further  evidence  to  shew  the  time  when  it  was 
written.  The  general  rule  is,  that  instruments  are  to 
be  presumed  to  be  written  at  the  time  they  bear  date ; 
Hunt  V.  Massey  (a),  Smith  v.  Battens  (6) :  and  wherever 
the  law  presumes  the  affirmative  of  any  fact,  the  negative 
of  such  fact  must  be  proved  by  the  party  averring  it  in 
pleading:  Williams  v.  East  India  Company  (c).  The 
Court  cannot  presume  that  this  instrument,  bearing  date 
before  the  bankruptcy,  was  in  reality  written  afterwards, 
for  that  would  be  to  presume  the  bankrupt  to  be  guilty  of 
fraud  for  the  purpose  of  cheating  his  assignees.  Good'* 
title  dem.  Baker  v.  Milburn  {d)  is  expressly  in  point. 
There,  in  ejectment  by  a  mortgagee  against  the  assignee 
(under  the  Lords'  Act)  of  the  mortgagor,  it  was  held 
that  a  letter  from  the  mortgagor  to  the  mortgagee,  dated 
previous  to  the  assignment,  was  evidence  against  the  de- 
fendant, and  would  be  presumed  to  be  written  at  the  time 
of  its  date,  until  the  contrary  were  shewn.  And  Wright 
y.Lainson{e)  is  not  at  variance  with  that  decision,  for 

(o)  6  B.  &  Ad.  903;  3  Nev.  &         (c)  3  East,  192. 
M.  109.  (rf)  2M.&W.863. 

(p)  1  Mo.  &  Rob.  341.  (0  2  M.  &  W.  739. 
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Exeii.  of  puoif  ther$  the  assignees  were  setting  up  a  right  from  the  date 
^  of  a  document  which  was  the  foundation  of  the  commis- 
Sinclair  sion  under  which  they  claimed:  and  Lord  Abinger^ 
BkQQAhKY;  C*  ^'f  points  out  the  distinction  between  the  two  cases  in 
the  course  of  the  argument  in  Goodtiile  v.  Milbum  (a). 
Where  the  assignees  are  bringing  the  action,  it  is  clear 
that  they  cannot  set  up  the  act  of  the  bankrupt  in  their 
own  favour.  This  case  is  very  distinguishable  from  the 
cases  relied  upon  on  the  other  side*  Dickson  v.  Smith  {b)  is 
not  strictly  applicable,  but  as  far  as  it  goes  it  is  in  favour 
of  the  defendant.  That  was  an  action  by  assignees  on  a 
promissory  note  of  the  defendant,  payable  to  the  bank- 
rupt, and  it  was  held  that  the  defendant  could  not  set  off 
cash  notes  payable  to  bearer,  bearing  date  before  bis 
bankruptcy,  unless  he  shewed  that  they  came  to  his  hands 
before  the  bankruptcy.  That  was  not  on  the  ground 
that  they  were  not  to  be  presumed  to  be  written  when 
they  bore  date :  but  because  the  defendant  was  bound 
to  make  out  all  that  was  necessary  to  establish  his 
case,  which  he  had  not  done  unless  he  shewed  that 
the  notes  were  delivered  to  him  before  the  bankruptcy. 
[Aldersoft,  B. — Is  not  this  document  evidence  of  payment  2 
I  apprehend,  if  parties  state  an  account,  and  it  is  allowed 
and  settled  between  them,  it  amounts  to  payment  and  not 
to  a  set-off.  You  have  not  pleaded  payment.]  The  only 
question  at  the  trial  was,  whether  this  paper  was  admis- 
sible, as  being  written  at  the  time  it  bore  date.  [Alder^ 
son^  B. — It  is  quite  clear  it  is  evidence  of  payment,  if  at 
all.]  But  independently  of  this  document,  it  was  proved 
that  goods  were  sold  and  delivered  by  the  defendant  to 
tlie  plaintiff.  [Lord  Abinger,  C.  B. — The  account  only 
corroborates  that.]  Crease  v.  Barrett  (c),  confirmed  by 
Doe  d.  TatAam  v.  Wright  {d),  may  be  cited  to  shew  that 

(fl)  2  M.  &  W.  860.  (c)  1  C  M.  &  R.  919. 

(6)  6  T.  R.  67.  (d)  6  Nev.  &  M.  132. 
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the  Court  will  not  weigh  the  probable  amount  of  the  eyi-  ExOk.  «f  Pkat, 
dence>  but  will  grant  a  new  trial  if  any  improper  evidence  s_^^^ 
is  admitted:  but  those  cases  cannot  be  law  to  that  extent,  Siholaie 
for  then  if  a  defendant  pleaded  several  pleas,  and  upon  baqoaut. 
any  one  of  them  improper  evidence  was  admitted,  there 
must  be  a  new  trial,  though  the  evidence  related  only  to 
that  one,  and  each  of  the  others  was  an  answer  to  the 
action;  which  would  be  absurd.  Here  the  case  watf  com- 
plete without  introducing  this  paper  at  all,  and  the  de* 
fendant  must  have  had  a  verdict  whether  it  was  pro- 
duced or  not  [Alderson^  B. — The  real  difficulty  is,  that 
the  document  proves  the  replication,  that  the  goods  had 
been  paid  for — that  the  plaintiff  was  not  indebted.] 
That  point  was  neither  taken  at  the  trial,  nor  on  moving 
for  this  rule.  The  instrument  was  clearly  admissible, 
according  to  the  decision  in  Goodlitle  v.  Milbum*  Hoare 
V.  Coryton  (a)  will  perhaps  be  relied  upon ;  but  that 
was  an  action  by  the  assignees,  and  the  account  was 
produced  by  them  in  their  own  favour,  to  shew  the  peti- 
tioning creditor's  debt.  If  Taylor  v.  Kinloch  (6)  can  be 
considered  law,  it  is  an  authority  that  even  when  used  by 
the  assignees  as  a  proof  of  the  petitioning  creditor's  debt, 
the  period  of  its  existence  would  be  presumed  from,  the 
date  of  the  instrument.  [Lord  Abinger^  C.  B. — My 
Brother  Parke  found  a  note  in  2  Stark.  Evid.  106,  where 
it  is  said  that  that  decision  proceeded  on  a  mistaken  report 
of  a  case  on  the  Northern  Circuit  (c).]  Smith  v.  Battens  (d), 
that  indorsements  on  a  promissory  note  admitting  the 
receipt  of  interest,  must  be  taken  to  be  written  at  the  time 
they  bear  date ;  and  Hunt  v.  Massey  (e),  that  a  letter 
must  prim&  facie  be  taken  to  be  written  at  the  time  when 
it  bore  date,  are  decisive  authorities  in  support  of  the 

(a)  4  Taunt.  660.  (d)  Mo.  &  Rob.  341. 

(6)  1  Stark.  Rep.  176.  (c)  6  B.  &  Ad.  902;  3  Nev.  & 

(e)  See  2  M.  &  W,  743,  Wright     Man.  109. 
V.  Laimon. 

V0Ii.IV.  z  M..W. 
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5mA.  vf  Phat,  admissibility  of  this  paper.    It  would  lead  to  great  incon- 
1^  '  ^      venience  if  it  were   not  admissible  to  prove  the  date* 

StNCLAia  Suppose  the  case  of  a  person  having  contracted  a  debt 
Baqoalbt*  ^^^  goods  sold,  who  goes  and  pays  it,  and  takes  a  re- 
ceipt for  the  money  in  the  handwriting  of  his  tradesman  ; 
if  the  receipt  were  not  evidence  of  itself,  but  it  was  neces- 
sary to  call  a  witness  as  to  the  time  it  was  given, it  would  be 
frequently  impossible  to  prove  the  payment,  as  the  witness 
who  had  seen  him  pay  it  might  have  died  in  the  mean  time; 
and  the  very  object  of  taking  a  receipt  is  to  avoid  the  ne- 
cessity of  taking  a  witness  to  the  payment.  Unless  some 
fraud  be  shewn,  the  date  of  such  a  receipt  ought  to  be 
evidence  of  the  time  when  it  was  written.  Here  the 
Court  are  asked  to  presume  that  the  bankrupt,  for  the 
purpose  of  defeating  the  claim  of  his  assignees,  has 
signed  this  paper  with  a  faUe  date,  which  would  be  a 
fraud  and  against  his  interest. 

Balguy  and  Humfrey.  contra. — The  only  question  now 
is,  whether  this  evidence  was  or  was  not  properly  received* 
The  proof  of  the  delivery  of  these  goods  at  the  plaintiff's 
warehouse  wss  equivocal  as  to  the  matter  of  fact ;  but 
when  this  evidence  was  received,  it  put  an  end  to  the  case 
on  the  part  of  the  plaintifTs.  No  doubt,  evidence  of  the 
acts  of  the  bankrupt  before  his  bankruptcy  was  admissible 
against  his  assignees ;  but  it  lay  upon  the  defendant  to 
shew  that  this  act  was  done  before  the  bankruptcy,  and 
that  he  was  at  the  time  capable  of  making  the  admission 
contained  in  the  account.  The  case  of  Wright  v.  Lain^ 
$on,  where  all  the  former  authorities  are  referred  to, 
is  an  authority  to  shew  that  this  evidence  was  inadmis- 
sible. Taylor  v.  Kinloch  is  disposed  of  by  the  obser- 
vation of  Parke f  B.,  in  Wright  v.  Lainson,  that, 
according  to  the  note  in  Starkie  on  Evid.,  it  was  de- 
cided on  a  mistaken  report  of  a  case  on  the  Northern 
Circuit.  [Lord  Abinger,  C.  B. — In  Wright  v.  Lainson, 
the  I.  O.  U.'s  were  produced  for  the  purpose  of  support- 
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inff  the  commission.]     Still  the  principle  is  the  same.  E*ch.  of  Pleas, 

1838 
The  question  is  altogether  one  of  time,  and  of  the  compe-  ^ 

tency  of  the  individual  to  do  the  act  at  the  particular  time.       Sinclair 
The  bankrupt  would  not  be  capable  of  doing  this  act  so     Baooalet. 
as  to  bind  his  assignees  after  the  bankruptcy;  then  it  lay 
on  the  defendant  to  shew  that  the  paper  was  signed  by 
him  before,  when  he  had  the  power  to  do  so.  [Alderaon^  B. 
—Suppose  there  is  contradictory  evidence  as  to  the  time 
of  the  paper  being  signed,  then  the  jury  would  have  to  look 
at  the  document  itself.]     Suppose  that,  on  looking  at  the 
documenti  they  were  to  find  that  it  was  not  written  at  the 
time  it  bore  date,  then  it  would  not  be  admissible.    In  a 
recent  case  in  the  King's  Bench,  Knight  v.  Clements  (a), 
which  was  an  action  on  a  bill  of  exchange  payable  two 
months  after  date,  the  bill,  when  produced,  had  the  word 
"  two  **  before  '*  months,"  but  written  upon  the  word 
"  three,"  and  the  stamp  was  suflScient  for  a  bill  at  two 
months  only :  it  was  held  that  the  plaintiff  was  bound 
to  shew  by  extraneous  evidencCi  that  the  alteration  was 
properly  made.  Lord  Denman,  C.  J.,  said,  '*  The  plaintiff 
was  bound  to  prove  a  bill  accepted  payable  at  two  months; 
that  which  he  produced  was  payable  either  at  two  or  three 
months,  with  no  evidence  whether  it  was  one  or  the  other; 
standing  by  itself,  it  was  obviously  no  better  than  a  conjec- 
ture, for  the  alteration  might  have  been  too  late."    That 
case  is  in  point  to  shew  that  the  party  seeking  to  make  the 
instrument  evidence,  is  bound  to  shew  that  it  was  written 
in  due  time.    Suppose,  instead  of  documentary  evidence, 
a  witness  had  been  called  to  prove  an  admission  made  by 
the  bankrupt,  and  on  being  asked  when  the  admission  was 
made,  he  had  said  he  could  not  remember,  then  the  evidence 
of  the  admission  would  amount  to  nothing.    [Alderson^  B. 
'^-'Suppose  the  witness  stated  that  the  party  had  said, 
''  As  sure  as  this  is  the  S9th  of  May,  1  received  this  debt," 

(«}dNev.&P.375. 
%2 
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SgdL  of  Pkat,  and  the  witness  had  stated  he  did  not  know  whether  it  wai 
^^'®*  the  29th  of  May  or  not,  but  that  was  what  he  said; 
would  not  that  be  evidence  to  go  to  the  jury  to  say  whe- 
ther the  acknowledgment  was  made  on  that  day?]  It  is 
contended  that  Wright  v.  Lainson  is  an  authority  to  shew 
that  this  eyidence  was  not  admissible  without  further 
proof. 

Lord  Abinger,  C.  B.-*Those  cases  where  it  has  been 
held  that  promissory  notes  signed  by  the  bankrupt  are 
not  evidence  suflScient  to  support  the  commission,  unless 
proved  to  have  been  in  existence  before  the  bankruptcy« 
stand  on  a  peculiar  foundation  of  their  own,  which  distin- 
guishes them  from  the  present.  In  those  cases  it  was  the 
interest  of  the  petitioning  creditor  to  support  the  commis- 
sion, and  owing  to  the  jealousy  which  the  law  feels  of  a 
collusion  between  him  and  the  bankrupt,  the  practice  hat 
been  established,  when  no  other  evidence  *  of  a  peti- 
tioning creditor's  debt  is  offered  than  a  paper  in  the 
hand-writing  of  the  bankrupt,  to  require  proof  of  the 
existence  of  that  document  previous  to  the  act  of  bank- 
ruptcy. But  it  has  never  yet  been  held,  or  even  con- 
tended, that  where  a  paper  is  adduced  in  evidence 
against  a  bankrupt,  or  his  assignee,  the  document  itself  is 
not  prima  facie  evidence  that  it  was  made  at  the  time  it 
bears  date ;  and  I  never  yet  knew  an  instance  where  the 
defendant  was  called  upon  to  prove  the  actual  date.  In 
cases,  for  instance,  where  the  evidence  consisted  of  a  series 
of  letters,  the  defendant  would  not  be  called  upon  to 
prove  that  they  were  actually  written  on  the  days  they 
respectively  bore  date;  and  if  bills  of  exchange  were 
put  in  dated  before  the  bankruptcy,  they  would  be  pre- 
sumed to  be  regular,  and  correctly  dated,  till  the  contrary 
were  shewn.  Here,  then,  there  is  an  account  put  in« 
which  purports  to  have  been  settled  between  the  bank- 
rupt and  the  defendant  on  the  12th  October,  which  has 
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been  assumed  to  have  been  before  the  act  of  bankruptcy  JS*ch.  of  PUa^ 

1838* 
took  place.     If  the  fact  were  otherwise^  and  this  document 

a  fraudulent  contrivance,  it  was  open  to  the  plaintiff  to 

shew  it ;  but  in  the  absence  of  such  proof,  I  think  it  was 

good  primfi  facie  evidencCi    and  that  it  was   properly 

received. 

BoLLANDjB. — I  am  of  the  same  opinion.  Whether 
proof  of  the  actual  time  when  the  paper  was  signed  is  ne- 
cessary,  depends  upon  which  party  offers  the  instrument  in 
evidence.  It  is  here  offered  by  the  defendant  against  the 
assignees,  and  no  fraud  or  collusion  is  suggested.  I 
think,  therefore,  the  rule  ought  to  be  discharged. 

Aldbrson^B. — If  this  document  were  written  and 
signed  after  the  bankruptcy,  it  would  be  a  fraudulent 
instrument ;  and  as  that  cannot  in  the  absence  of  evidence 
be  presumed,  I  think  the  account  was  properly  admitted 
in  evidence,  as  it  must  be  presumed  to  have  been  written 
at  the  time  it  bore  date.  I  am  rather  inclined  to  think, 
however,  as  to  the  last  question  I  put  to  Mr.  Humfrey, 
that  such  an  admission  would  not  be  evidence  of  the  time 
when  it  was  made. 

GuRNEY,  B.|  concurred. 


820 
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Egek.  of  PkttSt 
1838. 


Laybourn  and  Others  v.  Crisp  and  Others. 


The  deputy  day   JL  HIS  was  an  issue  directed  by  Alderaon^  B.,  sitting  on 
meer*       e      ^j^^  equity  side  of  this  Court,  to  try  the  two  following 


questions : — 

L  Whether,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  the  deputy  oyster  meters  of  the  city  of 
London  have  had  and  exercisedi  and  still  of  right  ought 
to  have  and  exercise,  the  exclusive  right  and  privilege,  by 


city  of  London 

are  entitled,  by 

immemorial 

custom,  to  the 

excluiive  righti 

by  themseWes 

and  their  ier« 

▼ants,  of 

measuring, 

shoTeliing,  , 

unloading,  and  thcmselves  and  their  servants,  of  measurmg,  shovellmg, 
oyate'r  brought  Unloading,  and  delivering  all  oysters  which  have  been  or 
vewTfwVaie^  ^^^  ^^  brought  in  any  boat  or  vessel  along  the  water 
along  the  ri?er  of  Thames,  for  sale,  to  every  place  within  the  limits  of  the 
port  of  London,  and  to  have  and  receive  a  reasonable  com- 
pensation for  so  doing. 

II.  Whether  tlie  sum  of  8*.  for  every  score  for  the  first 
100  bushels,  and  4*.  for  every  score  of  bushels  of  the 
remainder,  of  any  cargo  of  oysters  brought  on  board  of 
any  oyster  vessel,  to  any  market  within  the  limits  of  the 
said  port  of  London,  for  sale,  or  any  otiier  and  what  sum 
of  money,  be  a  reasonable  and  proper  recompense  to  the 
aforesaid  deputy  oyster  meters,  for  tiie  labour  of  shovel- 
ling, unloading,  and  delivering  out  the  said  oysters. 
The  cause  was  tried  at  bar,  on  the  15ih  and  16th  of 


Thamei  to 
any  place 
within  ihe 
limits  of  the 
port  of  London, 
and  10  receive 
a  rea^tmable 
compensation 
for  so  duing; 
and  a  jmy 
found  I  hat 
8«.  for  every 
score  for  the 
fir^t  ICObiish- 
eU,  und  4i. 
for  e\ery  score 
ol  buahels  of 
the  remainder 
of  a  raigo,  was 
a  reasonable 
recompense  to 
them  lor  the 
labour  of 
shovelling,  un- 
loading, and 
delivering  out 

the  oysters,  exclusive  of  the  tamt  paid  to  the  corporation  of  London  for  metage  under  the  itatate 
II  Will.  3,  c.  24,  8.  7. 

The  meters  are  not  therefore  bound  to  perform  in  their  own  persons  the  manual  labour  of 
fthovelliog,  &c.,  ^ut  are  bound  to  provide  sufficient  men  for  the  purpose,  and  are  liable  to  an  action 
in  fleiuoli  of  (heir  doing  so. 

On  an  issue  as  to  the  existence  of  such  immemorial  right  of  the  deputy  day  meters: — Held, 
that  a  decree  of  a  Court  of  Equity,  in  a  cause  between  third  parties,  touching  the  same  right, 
whereby  an  issue  was  directed  to  try  whether  the  above  sums  were  a  reasonable  recompense,  was 
admissible  in  evidence. — HeUl,  also,  that  the  party  producing  it  was  not  bound  also  to  put  in  the 
deposit. oris  in  the  cause,  which  were  referred  to  (in  the  usual  form)  in  the  decree;  butMmft/f, 
that  the  other  party  would  be  entitled  to  read  the  depositions  as  hU  evidence. 

Where  a  document  has  been  put  in  by  one  of  the  parties  in  a  cause,  and  portions  of  it  have 
been  read  at  the  instance  of  the  opposite  counsel,  he  is  then  too  late  lo  object  to  its  admissibility. 


June,  before  Lord  Abinger^  C.  B.,  Parke^  Bollandt  and 
Alderson,  Bs.,  and  a  special  jury  of  the  county  of  Hert- 
ford. 
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Counsel  for  the  plaintifTt,  Sir  F.  PoUoeif  Thesiger,  BmK  0/  Fktu, 
R.  F.  Richards,  and  Wood.  ^®**' 

Counsel  for  tlie  defendantB,  Sir  W.  FolletU  Plaits  WiU^ 
eoci,  and  Cltannell. 

For  the  plaintiffs,  a  charter  granted  by  James  I.  to 
the  city  of  London,  bearing  date  20th  August,  8  Jac*  L 
(1604)  was  put  in.  It  recited,  that  **  whereas  the  mayor, 
commonalty,  and  citizens  of  London,  from  all  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had  and 
exercised  &c.  the  office  of  bailiff  and  the  conservancy  of 
the  water  of  Thames  ftc,  and  have  had  and  exercised, 
and  ought  to  have  been  accustomed  to  have  and  exercise, 
the  office  of  measurer,  and  the  measuring  of  all  and  every 
the  coals  and  grains  of  every  kind,  and  also  all  sorts  of 
salt,  all  sorts  of  apples,  pears,  plums,  and  other  fruits 
whatsoever,  and  of  all  eatable  roots  of  every  kind,  and  also 
of  onions,  and  of  all  other  merchandises,  wares,  and  things 
whatsoever  measurable,  and  tlie  measuring  of  the  same, 
landed,  conveyed,  or  brought  in  or  to  the  port  of  the  said 
city  of  London,  upon  the  said  water  of  Thames,  in  every 
ship,  boat,  barge,  or  other  vessel  whatsoever,  floating, 
laden,  remaining,  or  being  on  every  part  of  the  same  water 
of  Tiiames,  and  upon  every  bank,  or  every  shore,  or  every 
wharf,  of  the  same  water  of  Thames,  which  should  happen 
to  stop,  remain,  and  be  delivered  or  set  down,  from  the 
bridge  of  the  town  of  Staines,  in  the  county  of  Middlesex, 
westwards,  to  London  bridge,  and  thence  to  the  plaoe 
called  Yendall,  otherwise  Yenland,  otherwise  Yenleete, 
towards  the  sea  and  eastwards,  and  in  the  Medway,  and  in 
the  said  port  of  the  city  of  London  aforesaid ;  to  exercise 
and  occupy  the  same  office  of  measurer,  and  the  measuring 
aforesaid,  by  the  mayor  of  the  city  aforesaid,  for  the  time 
being,  during  the  time  of  his  mayoralty,  or  by  his  suffi- 
cient deputies.  And  also  for  all  the  same  time  have  had 
and  taken,  and  ought  to  have  been  accustomed  to  have 
and  take,  to  their  own  use,  by  the  mayor  of  the  city  afore* 
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EMck.  0/  PUoft  flaid»  for  the  time  being,  during  the  time  of  his  mayoralty, 

.  -^^...^^^^^    or  by  his  sufficient  deputies,  all  wages,  rewards,  fees,  and 

Latbouek     profits,  to  the  same  office  of  measurer   belonging  and 

Cmsb.        appertaining."    The  charter  then,  after  further  reciting 

that  the  corporation  had  been  disturbed  in  some  of  the 

measuring,  especially  in  the  measuring  of  coals,  stated 

that,  "in  order  to  put  an  end  to  all  controversy,"  the  king 

did  thereby  grant  to  the  mayor,  commonalty,  and  citizens, 

and  their  successors,  to  exercise  and  enjoy  the  aforesaid 

office  of  measurer,  and  the  measuring,  of  all  and  every 

the  coals  and  grains  of  every  kind,  &c.  [in  the  same  words 

as  in  the  recital.] 

A  subsequent  charter,  dated  28th  September,  6  Jac.  1, 
(1G07),  was  also  put  in,  which  recited  as  follows:— 
"  Whereas  within  our  said  city  of  London,  the  liber- 
ties, suburbs,  and  port  of  the  same,  as  we  are  informed, 
the  search  and  surveying  of  oil,  hops,  tallow,  salt,  butter, 
cheese,  and  other  such  like  things,  coming  or  brought 
to  the  port  of  the  city  of  London,  with  the  intent  to  be 
sold  or  to  be  exposed  to  sale  by  way  of  merchandise,  and 
also  the  measuring  of  all  corn  of  whatever  kind,  onions,  salt, 
sea-coals,  and  fruit  of  all  kinds,  Jish  called  shell-fish,  mea- 
surable and  accustomed  to  be  n^asured,  coming  and 
brought  to  the  said  port  of  the  city  of  London,  with  the 
intent  to  be  sold  by  way  of  merchandise,  hitherto  have 
pertained  and  belonged  to  the  mayor,  and  commonalty, 
and  citizens  of  the  city  aforesaid,  and  their  predecessors, 
to  be  exercised  and  executed  by  the  mayor  of  the  aforesaid 
city  for  the  time  being,  according  to  the  laws,  ordinances, 
and  statutes  thereof  made,  and  of  the  customs  of  the  city 
aforesaid,"  &c. — ^Two  inspeximus  charters,  of  the  14  Car.  1, 
and  15  Car.  2,  which  recited  and  confirmed  the  former 
charters,  were  also  put  in. 

An  examined  copy  of  a  judgment  of  the  Court  of  King's 
Bench,  of  Michaelmas  Term,  1779,  in  an  action  of  assump* 
sit^  PiUeti  and  Another  r.  Bowmer  and  Others,  was  put 
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in  and  read  without  objection.  The  first  count  of  the  Bteh.  of  pietu, 
declaration  was  for  26*.,  for  the  work  and  labour  of  the  >,^^1_ 
plaintiffs,  done,  performed,  and  bestowed  for  the  defend- 
ants, at  their  special  instance  and  request,  in  and  about 
the  shovelling  and  unloading  divers,  to  wit,  65  bushels  of 
oysters  of  the  defendants.  The'  second  count  was  on  a 
quantum  meruit ;  the  third  and  fourth  differed  from  these 
only  in  stating  the  work  to  have  been  done  by  the  plain- 
tiffs and  their  servants ;  and  there  were  also  counts  for 
money  paid,  and  on  an  account  stated.  The  only  plea  was 
nonassumpsit^  and  there  was  a  general  verdict  for  the 
plaintiff*,  damages  S6ff. 

A  decree  of  the  Court  of  Exchequer  in  Equity,  in 
a  cause  of  Milbum  v.  Fisher,  dated  ISth  May,  1783, 
was  then  given  in  evidence.  The  decree,  after  reciting 
the  bill  and  answer,  directed  an  issue  to  be  tried,  "  whether 
the  sum  of  8*.  per  score  for  the  first  100  bushels,  and 
4«.  per  score  for  the  remainder  of  the  cargo,  on  board  each 
of  the  oyster  vessels  brought  to  Billingsgate  market  for 
sale,  be  a  reasonable  and  proper  recompense  to  the  plain- 
tiffs, the  deputy  day  meters,  for  the  shovelling,  unloading, 
and  delivering  out  the  said  oysters."  The  decree  was 
drawn  up  in  the  usual  terms,  on  hearing  counsel  and  read- 
ing of  the  depositions  and  exhibits.  And  by  a  subse- 
quent decretal  order  of  the  9th  of  February,  1784*,  it 
appeared  that  this  issue  was  found  for  the  plaintiffs,  and  an 
account  was  directed.  The  bill  and  answer  were  also 
put  in.  The  bill  appeared  to  be  filed  by  the  then  eighteen 
deputy  day  meters,  and  the  representatives  of  some  of  their 
predecessors  who  were  dead,  and  stated  that  they  enjoyed 
the  said  offices  of  deputy  day  meters,  with  all  perquisites 
thereunto  belonging,  and  that  they  by  themselves  or  their 
assistants  had  shovelled  and  unloaded  oysters  for  the 
defendants  ;  and  prayed  an  account. 

Sir  W.  FoUeit  desired  to  have  certain  passages  read 
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£rcft.  I)/*  Tt$9H  from  the  recitals  in  the  decree.  The  following  allegations 
,.__  V^  of  the  bill,  as  recited  in  the  decree,  were  read  accord- 
Layboubh  ingly : — That  the  city  of  London  was  an  ancient  city,  and 
CEMr.  ^^^^  ^^^  mayor,  and  commonalty,  and  citizens  thereof,  were, 
from  time  whereof  the  memory  of  man  was  not  to  the 
contrary,  entitled  to  the  metage  of  all  oysters  brought  to 
the  market  of  Billingsgate  for  sale;  and  that  from  time 
whereof  &&,  four  officers,  called  yeomen  of  the  water- 
side, had  been  appointed  to  the  office  of  measuring  all 
oysters  brought  to  the  said  market,  and  for  all  the  time 
aforesaid,  found  and  provided  measures  and  other  conve- 
nient utensils  for  measuring  the  said  oysters,  and  also  for 
the  shovelling,  unloading,  and  delivering  the  said  oysters ; 
and  that  the  said  yeomen  had  also,  at  divers  times,  from 
time  to  time  as  they  saw  fit  so  to  do,  appointed  twenty-one 
freemen  of  the  city  of  London,  and  members  of  the  society 
of  fellowship-porters,  as  their  deputies  or  assistants ;  and 
that  in  consequence  of  the  increase  of  the  size  of  the  oyster- 
boats,  disputes  had  arisen  as  to  the  rate  of  payment  for  the 
labour  and  attendance  of  the  deputy  day  meters,  and  that, 
at  a  meeting  of  proprietors  of  oysters  brought  into  the 
said  market,  in  1771,  the  said  rates  of  8^.  and  4^.  were 
agreed  upon,  and  had  been  paid  since  that  lime.— By  the 
answer,  the  defendants  admitted  the  right  of  the  city 
to  the  metage,  and  alleged  that  the  payments  made  to  the 
corporation  for  the  metage  included  the  price  of  tlie  whole 
of  the  labour  bestowed  in  the  shovelling,  unloading,  and 
delivering  the  oysters* 

Sir  W.  Follett  then  required  that  the  depositions  in 
the  above  cause  should  be  put  in  and  read,  but  the 
plaintiffs'  counsel  declined  to  do  so. 

Sir  W.  Follett  thereupon  objected,  that  the  decree  was 
not  admissible  in  evidence  without  the  depositions.    First, 
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this  is  a  question  of  custom ;  it  does  not  appear  on  the  face  &»*•  4  ^<m^ 

of  the  decree,  that  any  issue  arose  as  to  the  custom;  the 

bill  is  so  framed  as  to  entitle  the  plaintiflTs  to  an  account, 

if  they  had  done  all  the  work  on  the  defendants'  boats ; 

and  whether  the  decree  was  made  on  proof  of  the  custom 

cannot  therefore  appear  but  from  the  evidence  in  the 

cause,  which  is  stated  in  the  depositions.     But,  secondly, 

the  decree  refers  to  and  professes  to  be  founded  upon  the 

depositions,  and  they  thus  become  a  part  of  the  record. 

Sir  F.  Pollock  and  Thesiger,  contra. — First,  this  objec- 
tion comes  too  late,  a  part  of  the  decree  having  been 
already  read  to  the  jury  at  the  instance  of  the  defendants' 
counsel.  But  the  decree  is  clearly  admissible  without  the 
depositions.  It  appears  from  the  bill  and  answer,  that 
certain  questions  of  right  were  in  dispute  between  the 
parties ;  and  by  the  decree  it  appears  what  judgment  the 
Court  pronounced  on  these  questions.  The  decree  in 
effect  establishes  the  ri^ht,  because,  unless  the  Court  had 
been  satisfied  of  the  right  as  claimed,  they  would  never 
have  directed  an  issue  merely  as  to  the  amount.  It  might 
as  well  he  argued,  tliat  because  a  rule  of  Court  is  drawn 
up  on  reading  affidavits,  it  could  not  be  read,  in  cases 
where  it  is  receivable  in  evidence,  without  reading  the 
affidavits  also ;  or  that  a  judgment  at  law  could  not  be 
proved  without  reading  the  parol  evidence  in  the  cause. 
The  defendants  may  read  the  depositions  as  their  eridence 
if  they  think  fit. 

Lord  Abikoer,  C.  B.— 'Three  points  arise  for  the  de- 
termination of  the  Court.  I  am  certainly  disposed  to 
agree  that  a  decree  would  be  of  no  effect  as  proof  of  a 
custom}  without  some  evidence  what  the  question  in  issue 
really  was.  When  a  record  is  produced  to  prove  a  custom^ 
and  there  is  no  direct  issue  on  the  custom,  the  constant 
practice  is  to  give  some  evidence  to  shew  that  the  custom 
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Bteh.  qf  Pieoii^  was  really  in  question :  otherwise  a  verdict  in  indebitatus 

18S8 

^  ^  assumpsit  would  prove  nothing.  I  am  not  however 
prepared  to  say  that,  on  a  full  examination  of  the  bill  and 
answeri  there  is  not  something  shewn  which  makes  this 
decree  per  se  evidence ;  I  cannot  say  but  that  I  entertain 
a  very  strong  inference  from  it  as  it  stands.  But  on  the 
question  whether  the  depositions  must  be  produced^  I 
think  clearly  that  that  is  not  necessary.  When  a  party 
desires  to  give  evidence  of  a  custom,  and  proposes  to  read 
the  depositions  of  ancient  witnesses,  who  are  dead,  for 
the  purpose,  he  cannot  read  the  evidence  without  first 
putting  in  the  bill  and  answer,  to  shew  that  it  was  a 
question  between  the  same  parties,  or  between  parties 
claiming  the  same  right ;  but  where  a  decree  is  evidence 
on  the  face  of  it,  as  prim&  facie  having  some  relation  to 
the  matter  in  issue,  the  putting  in  of  the  evidence  on 
which  it  proceeded  is  not  necessary.  We  do  not  sit 
in  judgment  on  the  question  whether  it  was  a  right 
decree:  it  is  only  evidence  that  the  same  right  was  in 
litigation  in  that  cause,  and  was  established  in  the  opinion 
of  the  judge.  I  am  not,  however,  prepared  to  say  that 
the  defendants'  counsel  may  not  put  in  the  depositions  as 
his  evidence. 

Parke,  B. — I  am  of  the  same  opinion.  I  have  never 
heard  it  doubted,  that  a  decree  of  a  court  of  equity  is  evi- 
dence of  reputation,  in  the  same  manner  as  a  verdict.  The 
objection  to  the  admissibility  of  this  decree  seems  to  me  to 
come  too  late ;  but  if  it  had  been  made  earlier,  I  do  not 
think  it  could  have  prevailed:  I  think  the  custom  is 
in  issue  on  the  face  of  the  pleadings.  Whether  it  would 
be  of  effect  to  prove  the  particular  custom  alleged  may 
be  a  question  hereafter ;  but  I  think  the  plaintiffs  do  claim 
on  a  custom  in  the  bill,  and  that  it  is  aflSrmed  by  the 
answer.  Then  are  the  depositions  necessarily  to  be  read 
as  part  of  the  plaintiffs'  case?  I  think  npt.    The. only 
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irround  on  which  it  can  be  contended  that  they  are,  «««*•  •/  Pf^^f 

is,  that  they  are  necessary  to  shew  what  was  the  matter  in 

issae.    But  in  equity,  the  Court  must  collect  the  questions 

in  dispute  from  the  bill  and  answer  only ;  not  so  in  the 

general  forms  of  actions  at  law.    Here  the  matter  in  issue 

appears  on  the  bill  and  answer  themselves. 

BoLLAND,  E. — ^I  am  of  the  same  opinion  on  all  the  three 
points :  first,  that  this  objection  was  too  late ;  secondly, 
that  the  decree  is  evidence;  and,  thirdly,  that  the 
depositions  need  not  be  read  as  part  of  the  plaintiffs' 
evidence. 

Alderson,  B. — I  am  of  the  same  opinion  on  all  the 
points.  First,  I  think  the  objection  was  too  late ;  if  not, 
it  might  be  made  at  any  period  of  the  cause.  The 
.proper  time  to  take  the  objection  is  when  the  document 
is  tendered  in  evidence :  it  may,  indeed,  be  necessary  to 
look  at  it  to  see  whether  the  objection  is  well-founded ; 
but  here  it  has  been  looked  into  to  ascertain  its  effect. 
But,  in  the  next  place,  I  agree  that  the  decree  is  clearly 
receivable.  This  is  a  question  of  custom:  all  matters 
having  a  tendency  to  prove  the  custom  are  receivable  in 
evidence.  If  the  decree  had  not  any  such  effect,  it  would 
not  be  admissible,  being  res  inter  alios  acta ;  but  it  has 
a  tendency  to  prove  facts  which  have  a  material  bearing 
on  the  proof  of  the  custom :  it  shews,  in  the  first  place, 
that  the  city  has  the  immemorial  right  of  measuring.  The 
other  facts  which  appear  on  the  face  of  it  may  have  a 
more  or  less  cogent  effect  in  establishing  the  custom,  but 
that  constitutes  no  objection  to  its  admissibility ;  it  is  suffi- 
cient if  it  has  a  tendency  to  prove  any  one  fact  material  to 
the  issue.  The  third  question  is,  whether  it  is  necessary  also 
to  prove  the  depositions.  It  is  said,  they  are  referred  to  in 
the  decree.  But  it  is  by  the  bill  and  answer  that  a  court  of 
equity  determines  what  are  the  issues  to  be  tried ;  and 
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Jhek.  9f  PUnt,  the  decree  disposes  of  the  question  of  fact  there  admitted 
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or  denied.    Then,  as  there  is  an  appeal  from  the  courts 

of  equity,  and  there  could  he  no  effectual  appeal  unless 
the  facts  were  stated,  it  is  of  necessity  that  the  decree 
should  refer  to  the  evidence,  in  order  to  bring  it  before 
the  court  of  appeal ;  but  that  reference  has  no  further 
effect.  If  the  depositions  were  to  be  received,  it  would 
be  making  this  jury  a  tribunal  of  appeal  from  the  judg- 
ment of  the  court  of  equity  in  1788,  to  see  whether  it 
came  to  a  right  conclusion  on  the  evidence. 

The  depositions  were  therefore  not  read. 

The  plaintiffs  then  gave  parol  evidence  to  shew  that, 
since  the  year  1790,  the  right  now  claimed  bad  been 
uniformly  exercised  at  the  market  of  Billingsgate,  and  the 
payments  in  question  received  by  the  deputy  day  meters, 
for  the  shovelling,  unloading,  and  delivering  of  the  oys-> 
ters  \  that  the  twenty-one  deputies  or  assistants  consist- 
ed of  eighteen  day  meters,  and  three  night  and  morning 
meters,  who  were  appointed  by  the  yeomen  of  the  watei^ 
aide,  and  accounted  to  them  weekly ;  that  these  yeomen 
until  the  year  1826,  and  afterwards  the  corporation,  pro- 
vided the  measures;  that  for  oysters  were  paid  (according 
to  the  statute  1 1  Will.  3,  c.  24,  s.  7)  \s.  per  boat  to  the 
corporation,  Id*  per  boat  to  the  Lord  Mayor,  and  |dL 
per  bushel  to  the  yeomen  of  the  waterside  (until  within 
a  few  years,  when  by  a  new  arrangement  the  |dL  also 
was  paid  to  the  corporation),  as  metage :  that  the  deputy 
day  meters,  or  some  of  them,  go  on  board  the  vessels  daily, 
and  superintend  the  measuring  of  the  oysters,  to  see  the 
measures  properly  filled  as  between  buyer  and  seller;  that 
they  have  men  under  them,  called  holdsmen,  who  are  also 
of  the  company  of  fellowship-porters,  and  who  actually 
shovel  the  oysters  into  the  measure,  place  it  on  the  deck, 
and  then  pour  its  contents  into  the  buyer^s  basket;  that 
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the  buyer  usually  gives  the  holdtman  who  measures  IcL  a  MM§k.  of  PiM$9 

peck,  but  that  this  is  a  mere  gratuity.     Evidence  was  also 

given  of  the  receipt  of  the  8^.  and  4^.  on  several  occasions, 

in  respect  of  cargoes  of  oysters  landed  elsewhere  within 

the  port  of  London  than  at  Billingsgate;  and  that  the  city 

meters  always  measured,  and  the  fellowship-porters  who 

assisted  them  landed,  all  corn,  salt,  potatoes,  and  fruit, 

brought  into  any  part  of  the  port. 

Sir  W.  Follettf  in  addressing  the  jury  for  the  defend- 
ants, contended  that  the  custom  alleged  on  the  part  of 
the  plaintiffs  was  bad  in  law,  and  that  the  Crown  had  no 
power,  by  modern  grant,  to  impose  such  a  restriction  on 
the  subject  without  a  corresponding  benefit :  Jenkins  v. 
Harvey  (a) :  but  even  if  that  were  not  so,  the  claim  of 
the  plaintiffs  was  quite  beyond  the  grant  contained  in  the 
charters  of  James  I.,  and  that  a  bye-law  made  to  enforce 
such  a  custom  would  be  illegal,  CuddonY.Eattwick  (b)^ 
(where  it  was  held  that  a  bye-law  compelling  strangers  to 
employ  city  porters  within  the  city  of  London  was  bad) ; 
Com.  Dig.  B)'e-Law,  (C).  2 :  that  the  present  claim  was 
clearly  not  immemorial,  nor  the  deputy  day  meters  imme- 
morial officers,  but  that  they  had  no  doubt  been  ap- 
pointed in  consequence  of  the  passing  of  the  statute 
11  Wilis,  c.  24,  which  fixed  the  tolls  of  Billingsgate- 
market,  and  the  payments  had  been  then  regulated  by 
agreement,  as  appeared  from  the  statement  in  the  bill  in 
Milburnv.  Fisher ;  that  all  which  that  case  established 
was,  that  the  work  having  been  actually  done,  the  plaintiffs 
were  entitled  to  be  paid  for  it,  and  the  only  question  was 
as  to  the  amount  of  the  payment;  that  the  corporation  of 
London  might  be  admitted  to  have  a  good  title  to  the  pay- 
ments for  the  metage,  but  that  the  importers  of  oysters  had 
a  right  to  demand  that  for  these  payments  the  actual  mea« 
suring  should  be  performed;  and  that  it  was  clear  the 
services  of  the  deputy  meters  were  of  no  value,  the  labour 

(a)  1  C.  M.  &  R.  377;  2  Id.  393.     {h)  1  Salk.  143, 192;  6  Mod.  123. 
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EMch.  of  PUatf  of  shovellingi  unloading,  measuring,  and  deliveriog»  which 
I        ^   '  -»     was  in  fact  all  one  manual  operation,  being  performed  by 
Latbourn     the  holdsmen. 


9. 

Criip. 


Lord  Abinger,  C.  B.,  in  summing  up,  expressed  the 
opinion  of  the  Court  that  the  custom  alleged  was  good 
in  law,  as  had  been  decided  in  the  case  of  FaxaJcerley 
Wiltshire  (a),  in  which  Cuddon  v.  Eaaiwick  was  cited  and 
considered  ;  that  the  metage  (the  immemorial  right  of  the 
corporation  to  which  was  clear)  did  not  imply  any  manual 
labour,  and  that  it  was  not  necessarily  any  part  of  the 
duty  of  the  meters  themselves,  as  such,  to  perform  the 
manual  operation  of  shovelling  the  oysters ;  but  that  they 
were  bound,  for  the  payments  claimed,  to  provide  suffi- 
cient men  for  that  purpose,  and  were  liable  to  an  action  if 
they  did  not  do  so ;  that  although  it  was  not  expressly 
stated  in  the  bill  in  Milburn  v.  Fisher  that  the  deputy 
day  meters  were  immemorial  officers,  yet  it  might  be  rea- 
sonably inferred  that  the  Court  would  not  have  pro- 
nounced that  decree  if  it  had  not  been  satisfied  of  the 
immemorial  right,  which  alone  could  have  enabled  the 
plaintiffs  to  support  the  bill  jointly.  He  left  it  to  the 
jury  also  to  say  whether,  from  the  usage  and  enjoyment 
since  1700,  they  would  not  presume  a  legal  origin  of  the 
custom :  and,  with  respect  to  the  second  issue,  whether 
the  amount,  proved  never  to  have  been  disputed  since 
1771,  when  it  was  found  by  a  jury  to  be  reasonable, 
which  finding  was  confirmed  by  the  Court,  was  not  suffi- 
ciently proved  to  be  a  reasonable  payment. 

The  jury  found  that  the  plaintiffs  had  the  exclusive 
right  of  doing  the  labour,  and  that  8s.  a  score  for  the  first 
five  score  bushels,  and  4^.  for  the  remainder  of  the  cargo, 
was  reasonable,  exclusive  of  the  sum  payable  for  metage. 

Verdict  for  the  plaintiffs. 

(a)  1  Str.  462. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  ofExclieqtter.) 

Francis  v.  Dob  d.  Collan  Harvey. 

Ejectment  to  recover  possession  of  two  stamping  Ejectment  for 
mills  and  a  watercourse  whereby  the  same  were  worked,  muit,  on  the 
situate  in  the  parish  of  Gwennap,  in  the  county  of  Com-  xi^miuIh'J?' 
wall.    There  were  two  demises,  dated  respectively  the  been  let  to  a 

mining  company 

27th  March,  1836,  and  10th  January,  1837.  bj  c.  H.  from 

At  the  trial  before  Patteson,  J.,  at  the  Cornwall  Sum-  HdnoO^to 
met  Assises,  1887,  evidence  was  given  by  the  lessor  of  ^^I^^^^^f  ^^^ 
the  plaintiflP,  that  the  defendant,  on  the  1st  January  18S6,  the  compuy. 

On  the  day  of 

and  from  thence  down  to  the  days  of  the  several  demises  the  demise  in 
in  the  declaration,  was  a  partner  and  adventurer  in  the  c*H.'wM*a"" 
company  of  adventurers  working  the  ConsoUdated  Mines  p*'toer  in  the 

*^      "^  °  company,  and 

in  the  said  parish  of  Gwennap,  and  that  the  company  the  defendant, 
had,  at  various  times  between  Lady-day  1826  and  Lady*-  partner,  de- 
day  1836,  paid  rent  to  the  lessor  of  the  plaintiff  for  the  ^"jt'fwm^jlf 
use  and  occupation  of  the  premises  mentioned  in  the  At  the  trial  it 

was  ruled  that 

declaration,  at  the  rate  of  S2l.  per  annum,  half-yearly,  at  the  defendant 

Michaelmas  and  Lady-day ;  and  that  on  the  18th  Sep-  ^^^disputing 

tember,  1835,  the  lessor  of  the  plaintiff  served  the  defend-  JJ^^Mh^aH.'* 

ant  with  the  following  notice  to  quit  the  premises: — •'  To  had  admitted  in 

the  partners  or  adventurers  in  the  Consolidated  Mines  in  Chancery, 

the  parish  of  Gwennap  in  the  county  of  Cornwall,  and  to  ei^denceT^at 

every  of  them:  I  do  hereby  give  you  notice  to  quit  and  ^.****^^^^** 

deliver  up  to  me,  the  possession  of  all  those  the  stamping-  a  bill  of  ezcep- 

mills,  watercourse,  and  hereditaments,  with  the  appurte-  thTdefendant 

nances  which  you  the  said  partners  and  adventurers  now  JJ^^jJ'^SJn 

C.  H.*«  tide, 
notwithstanding  C.  H.  was  a  partner  with  him  in  the  company;  and  secondly,  that  C.  H.  hctog  S 
member  of  the  compioy  was  do  objection  to  an  ejectment  brought  on  a  demise  by  Um. 

VOL.  jy.  A  A  M*  W. 
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Sgck.  Ckonicr,  hold  of  me  at  the  yearly  rent  o(32l.,  situate  &c.|  on  the  25th 
day  of  March,  in  the  year  1836,  provided  your  tenancy 
commenced  on  the  25th  day  of  March,  or  otherwise  that 
you  quit  and  deliver  up  the  possession  of  the  said  stamp- 
ing-mills, &c.,  at  the  end  of  the  year  of  your  tenancy^ 
which  shall  expire  next  after  the  end  of  half  a  year  from 
the  time  of  your  being  served  with  this  notice.  Dated  this 
18th  day  of  September,  1835.— CoUan  Harvey."  It  was 
also  proved  that,  after  the  service  of  this  notice,  and 
before  the  subsequent  Lady-day,  the  company  made  seve- 
ral applications  by  letter  to  the  lessor  of  the  plaintiff,  pro- 
posing to  retake  the  premises  of  him  for  another  term  of 
years  after  the  expiration  of  the  notice. 

The  defendant  gave  in  evidence  an  answer  sworn  by 
the  lessor  of  the  plaintiff  in  a  suit  in  Chancery  wherein 
John  Taylor  and  Francis  Baily,  on  behalf  of  themselves 
and  all  other  the  members  of  the  partnership  or  company 
called  the  Company  of  the  Adventurers  of  the  Consoli- 
dated and  United  Mines,  were  the  plaintiffs,  and  the 
lessor  of  the  plaintiff  was  the  defendant,  in  which  he 
admitted  that  he  had  not,  at  the  time  of  the  contract  to 
let  the  premises  to  the  company,  and  the  letting  them 
into  possession  in  1826,  or  at  any  time  since,  any  legs! 
estate  or  interest  in  the  premises,  but  bad  merely  an  equit- 
able interest  in  a  moiety  of  them,  and  that  the  legal 
estate  and  interest  in  the  whole  belonged  to  and  was 
vested  in  one  John  Williams,  as  to  one  undivided  moiety, 
to  his  own  use,  and  as  to  the  other  moiety,  in  trust  for  the 
lessor  of  the  plaintiff;  but  that  the  latter  had,  prior  and 
up  to  the  year  1826,  let  the  premises  to  divers  persons  as 
tenants  to  him;  and  that,  in  the  year  1826,  in  conse- 
quence of  applications  from  the  said  company  of  adven- 
turers to  the  lessor  of  the  plaintiff,  it  was  agreed  between 
them  that  the  company  should  take  the  premises  of  him  as 
tenants  to  him  from  year  to  year,  at  the  rent  of  3S/.,  payable 
half-yearly,  the  tenancy  to  commence  at  Lady-day  1826 ; 
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and  tbat  they  were  let  into  poiaession  accordingly  by  the  BmcH.  Chamh$r, 
lessor  of  the  plaintiff,  in  the  year  1826,  and  had  never  ^®^^' 
since  given  up  the  possession.  The  defendant  proved 
also  that  the  lessor  of  the  plaintiff  was,  at  the  time  of  the 
several  demises  mentioned  in  the  declarationi  and  con- 
tinued to  be  at  the  time  of  the  trial,  a  partner  or  co- 
adventurer  with  the  defendant  in  the  said  Company  of 
Adventurers  in  the  Consolidated  and  United  Mines.  On 
this  evidence  it  was  contended  for  the  defendant  that  the 
lessor  of  the  plaintiff  was  not  entitled  to  recover  the  pos* 
session  of  any  part  of  the  premises,  or  at  all  events  a 
moiety  only.  For  the  plaintiff  it  was  insisted,  that  as  the 
company  had  obtained  possession  of  the  whole  of  the 
premises  from  and  under  the  lessor  of  the  plaintiff,  as  hit 
tenants,  they  could  not  dispute  his  title  until  they  had 
given  up  the  premises  to  him.  The  learned  judge,  in* 
summing  up,  stated  that,  upon  the  evidence,  he  was  of 
opinion  that  the  defendant  took  the  premises  in  the 
declaration  mentioned  from  the  lessor  of  the  plaintiff  as 
bis  tenant,  and  was  not  at  liberty  to  dispute  his  title,  not- 
withstanding he  was  at  that  time  an  adventurer ;  that  the 
lessor  of  the  plaintiff  was  not  proved  to  have  disposed  of 
his  share  as  adventurer  in  the  company,  but  that  he 
thought  his  continuing  to  be  an  adventurer  did  not  affect 
his  right  to  recover.  Under  this  direction,  the  jury  found 
a  verdict  for  the  plaintiff;  whereupon  the  defendant's 
counsel  tendered  a  bill  of  exceptions,  which  was  sealed 
by  the  learned  judge,  and  a  writ  of  error  sued  out  thereon, 
which  now  came  on  for  argument  The  following  were 
the  points  for  argument  stated  on  the  part  of  the  plaintiff 
in  error  :—> 

1.  That  as  the  lessor  of  the  plamtiff  was  a  partner  of 
the  defendant  below,  and  therefore  jointly  with  him  in 
possession  of  the  premises  sought  to  be  recovered,  the* 
defendant  below  was  not  estopped  from  shewing  that  the 
lessor  of  the  plaintiff  below  had  no  legal  title:  and~ 

aa2 
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9. 

Dob 

d. 

Haryet. 


2.  Tliat  the  lessor  of  the  plaintiff  being,  as  a  partner  of 
the  defendant  below,  in  possession  of  the  premises  jointly 
with  him,  is  not  entitled  to  recover  against  the  defendant 
below  in  an  action  of  ejectment. 

Erie,  for  the  plaintiff  in  error. — First,  the  defendant 
was  not  estopped,  under  the  circumstances,  from  shewing 
the  want  of  a  legal  title  in  the  lessor  of  the  plaintiff.  The 
action  of  ejectment  is  in  principle  an  action  for  a  wrong* 
The  confession  of  lease,  entry,  and  ouster,  under  the 
consent  rule,  cannot  prove  that  the  defendant  was  a  tres- 
passer before  the  commencement  of  the  action ;  Right  v* 
Beard  (a).  And  the  principle  of  estoppel  does  not  apply 
here,  because  the  lessor  of  the  plaintiff  himself  was  in 
actual  possession  with  the  defendant  as  one  of  the  adven- 
turers. There  can  be  no  estoppel  as  between  the  lessor 
of  the  plaintiff  and  his  co-tenants. 

Secondly,  the  lessor  of  the  plaintiff  being  a  co-partner 
with  the  defendant,  is  precluded  from  recovering.  This 
is  an  action  of  trespass,  wherein  the  plaintiff  is  in  effect 
complaining  of  a  wrong  done  by  himself  jointly  with  others. 
He  is  liable  to  contribution  for  the  costs  and  damages, 
and  also  for  the  mesne  profits  of  the  company,  if  sued 
for  them.  It  is  clear  that  a  joint«tenant  cannot  sue  his 
companion  in  trover ;  Brown  v.  Hedges  (&).  So,  it  was 
held  that  a  member  of  a  friendly  society  could  not  sue 
in  trover  against  another  member,  who  had  taken  from 
him  a  box  containing  the  fund  of  the  society,  and  which 
he,  the  plaintiff,  was  bound  to  keep  safely;  Holliday 
y*  Camsell  (c).  It  is  unnecessary  to  cite  authorities  to 
shew  that  in  cases  of  contract  a  man  cannot  sue  himself. 
The  rule  is  clear,  that  in  an  action  at  law  the  same  person 
cannot  be  both  plaintiff  and  defendant.  Here  the  lessor 
of  the  plaintiff  is  virtually  a  co-defendant. 


(a)  13  East,  210. 


(6)  I  Salk.  290. 


(c)  1  T.  R.  658. 
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Montague  Smithy  for  the  defendant  in  error. — The  Bith.  ChamUr, 
estoppel  applies  to  each  and  all  of  the  adventurers,  and 
therefore  binds  the  defendant  But  further,  the  lessor 
of  the  plaintiff  was  never  a  co-tenant  with  the  defendant, 
for  it  does  not  appear  on  the  bill  of  exceptions  that  he 
was  an  adventurer  when  the  tenancy  commenced ;  and  his 
subsequently  becoming  a  co*partner  would  not  make  him 
a  tenant  to  himself.  It  does  not  seem  to  be  clear  what  is 
the  legal  effect  of  a  grant  from  a  roan  to  himself  and  others. 
Lord  Mansfield  considered  that  nothing  would  pass  out 
of  the  grantor— *that  the  whole  legal  estate  would  remain 
with  him ;  Harler  v.  Birkbeck  (a) ;  and  Mr.  Serjeant 
HUl,  in  a  note  to  this  case,  adds  a  quasre,  whether  the 
effect  of  such  a  grant  would  not  be  that  the  whole  estate 
would  pass  at  law  to  the  other  grantees,  who  would  be 
trustees  in  equity  for  the  share  of  the  grantor.  Which- 
ever may  be  the  operation  of  such  a  demise,  the  lessor  of  the 
plaintiff  would  not  have  been  a  joint  tenant  with  the  defend- 
ant, even  supposing  he  had  been  a  partner  at  the  time  he  let 
to  the  company,  and  it  is  clear  his  subsequently  becoming  an 
adventurer  would  not  alter  the  previous  relation  of  the 
parties.  There  is,  therefore,  nothing  to  prevent  the 
estoppel. 

Secondly,  The  technical  difficulty  raised  in  the  case,  that 
the  lessor  of  the  plaintiff  is  a  co-defendant,  and  cannot 
recover  from  himself,  may  be  met  by  the  technical  answer 
that  not  he,  but  John  Doe,  is  the  plaintiff  on  the  record. 
There  would  be  nothing  repugnant  to  the  technical  rule 
that  the  same  person  cannot  be  both  plaintiff  and  defend- 
ant, if  the  lessor  of  the  plaintiff  had  been  actually  named 
as  a  defendant.  Formerly  the  plaintiff  was  the  real  lessee, 
and  the  lessor  was  always  the  defendant,  for  the  origin  of 
the  action  was  to  enable  the  lessee  to  recover  his  term  from 
his  own  lessor,  who  might  have  ousted  him  of  it.    The 


.  (a)  3  Burr.  1563. 


Sm^  Ckamhif,  plaintiff  although  now  nominal,  ia  itill,  for  taehnieal  pur- 
poses, the  plaintiff  on  the  record*  But  here  the  lessor 
of  the  plaintiff  is  not  a  defendant  on  the  record,  and 
to  enable  the  defendant  to  take  advantage  of  his  being 
co-tenant,  he  ought  not  to  have  confessed  an  ouster. 
After  an  actual  ouster,  ejectment  will  lie  by  one  tenant  in 
common  against  another.  Here  the  defendant  has  entered 
into  the  common  rule,  confessing  an  ouster. 


Erie,  in  reply. — It  matters  not  to  the  present  question 
what  estate  passed  from  the  lessor  of  the  plaintiff  to  the 
company ;  that  lawful  interest  may  be  treated  as  entirely 
at  an  end ;  the  plaintiff  now  sues  for  a  wrong  in  which  he 
was  jointly  participant. 

As  to  the  answer  given  to  the  second  point,  Bull.  N.  P. 
282,  and  Aslin  ▼•  ParHn  {a),  are  authorities  to  shew  that 
the  courts  will  take  notice  that  the  lessor  of  the  plaintiff  is 
the  real  party  in  ejectment. 

Lord  Dbnman,  C.  J.— We  think  that  the  company 
having  taken  possession  of  the  premises  under  the  lessor 
of  the  plaintiff,  are  estopped  from  disputing  his  title,  and 
that  every  member  of  the  company  is  also  so  estopped. 
We  also  think,  that  as  the  plaintiff  was  not  a  member 
of  the  company  when  the  tenancy  commenced,  and  does 
not  appear  to  be  in  possession  as  one  of  the  company,  there 
is  no  question  as  of  joint  wrong  doers.  We  are  also  of 
opinion  there  is  no  incongruity  on  the  record :  and  the 
judgment  will  be  aflSrmed* 

Judgment  affirmed. 


(e)8 
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(In  Error  from  ike  Couri  of  Exchequer.)  ISSS. 

Levy  r.  Langridge. 

'  A.  WRIT  of  error  haviog  been  brought  on  the  judgment  in  cue,  tht  dt- 
of  the  Court  of  Exchequer  in  thii  case  (a),  it  waa  argued  Ji'^Ke*** 
in  last  Michaelmas  vacation,  by  Erie  for  the  plaintiff  in  ^l^l^^^^^^ 
error,  and  by  Bompas,  Serjt,  for  the  defendant  in  error,  guned  with  tfat 
For  the  plaintiff  it  was  contended,  that  the  case  of  Paeley  buy  of  him  a 
V.  Freeman  (A),  and  the  other  authorities  on  i^hich  the  ^'^^^i^ 
judgment  of  the  Court  below  was  founded,  were  distin-  n\fandhuwnit 

*      ^  and  the  defeiid- 

guishable  from  the  present,  on  the  ground  that  in  all  of  ant  then,  by 
them  the  defendant  made  the  false  representation  to  the  doiendy'war-  * 
plaintiff,  in  respect  of  some  legal  matter  then  in  agiUtion  "°i^"f  2^/*" 
between  them*     The  learned  counsel  referred  to  the  fol-  made  by  N.,  and 
lowing  authorities: — Crosse  Y.Gardner  (c),  Medina  v.  laie, and Mcm 
Sioughion  (rf),  Rienejf  v.  Selbt,  {e\  Harvey  v.  Young  (/),  S^^'gJSi'to  ^Vtr 
JBayi^y  V.  ^erre// Cjf),  which  were  antecedent  to  Pasley  ^^f.^^^^^ 
V.  Freeman  :  and  to  the  subsequent  cases  of  Eyre  v.  Duns*  for  24/., 
ford  (A),  Hayeri^  v.  Creasy  (i),  Tapp  v.  Lee  (*),  Foster  TnlfT^fi^'Sf 
V.  Charles  (I),  Corbett  v.  Brown  (m),  Humphrys  v.  Pratt  («),  J[fjy^^~ 

breach  of  dnty, 
and  of  wilfii!  deceit,  negligence,  and  improper  condnct,  in  thii,  that  the  gnn  wu  not  made  by  N., 
nor  was  a  good,  aafe,  and  secure  gun,  but  on  the  contrary  thereof,  was  made  by  a  very  inferior 
malcer  to  K.,  and  was  a  bad,  unsafe,  iH  manufactured  and  dangerous  gun,  and  wholly  unsound 
and  of  very  inferior  materials,  of  all  which  the  defendant,  at  the  time  of  such  warranty  and  sale, 
had  notice ;  and  that  the  plaintiff,  knowing  and  confiding  in  ihn  said  warranty,  used  the  gun,  which 
but  for  the  warranty  be  would  not  have  done}  and  that  the  gnn,  being  in  the  hands  of  the  plain- 
tiff, by  reason  and  wholly  in  consequence  of  its  wealc,  dangerons,  and  insufficient  construction  and 
materials,  burst  and  exploded,  whereby  the  plaintiff  was  greatly  wounded,  &c.,  and  wholly  by 
means  of  the  preniaes,  breach  of  duty,  and  improper  conduct  of  the  defendant,  lost  the  use  of  his 
hand  i-^eld,  on  error,  (after  Tcrdict  for  the  plaintiff  on  the  plea  of  not  guilty,  and  on  other  pleas 
denying  the  warranty,  and  that  the  gun  was  unsafe,  Stc),  that  the  action  was  maintainable. 

Where  judgment  is  given  in  a  court  of  error  for  the  defendant  in  error,  the  Court  b  boimdp 
under  3  ft  4  Will.  4,  c.  4S,  s.  SO,  to  allow  interest  for  the  time  that  ezeention  has  been  4elayed  by 
the  writ  of  error.    Such  interest  will  be  calculated  at  4  per  cent 

(•)  2  Mee.  fc  W.  5J9,  where  the         (h)  1  East,  318. 
pleadings  and  facts  are  stated  at         (i)  2  East,  92. 
length.  {k)  3  Bos.  &  P.  367. 

(b)  3  T.  R.  61.  (/)  6  Bing.  396  ;  7  Blng.  106 ; 

(c)  Garth.  90.  4  M.  &  P.  61,  741. 

(d)  Salk.  210.  (m)  8  Bing.  35 ;  1  M.  &  Scott, 

(e)  Id.  211.  86. 

if)  Yelv.  20.  (»)  6  Bligh,  N.  S.  164. 

(g)  3Biilitr.96. 
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jemA.  ChamUr,  Polhill  V.  Walier  {a),  and  Lyde  v.  Barnard  {b).  The 
arguments  for  the  defendant  in  error  were  in  substance 
the  same  as  those  urged  in  the  Court  below ;  and  in  addi- 
tion to  the  cases  there  referred  to,  as  to  the  duty  imposed 
by  law  on  a  party  dealing  in  articles  dangerous  to  life, 
the  case  of  Rex  v.  Carr  (e)  was  cited. 

The  Court  took  time  to  consider,  and  now  (June  16th) 
the  judgment  was  delivered  by 

Lord  Denman,  C.  J.— We  agree  with  the  Court  of 
Exchequer,  and  affirm  the  judgment  on  the  ground  stated 
by  Parke,  B.,  "  that  as  there  is  fraud,  and  damage,  the 
result  of  that  fraud  not  from  an  act  remote  and  conse- 
quential, but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured.*' 

Battf  for  the  defendant  in  error,  afterwards  applied  for 
interest  on  the  judgment,  under  the  stat.  S  &  4  Will.  4, 
c.  42,  s.  SO,  for  the  time  that  execution  had  been  delayed 
by  the  writ  of  error.  [  Tindal,  C.  J. — We  certainly  should 
not  be  disposed  to  give  it  in  such  a  case  as  this,  where  so 
much  doubt  has  existed.]  The  statute  is  imperative,  and 
leaves  the  Court  no  discretion :  the  words  are — **  if  any  per- 
son shall  sue  out  any  writ  of  error  upon  any  judgment 
whatever,  given  in  any  Court  in  any  action  personal,  and 
the  Court  of  Error  shall  give  judgment  for  the  defendant 
therein,  then  interest  shall  be  allowed  by  the  Court  of 
Error,  for  the  delaying  thereof.**  On  the  other  hand,  the 
29th  section,  which  enables  the  jury  to  give  interest,  says 
that  they  *'may,  if  they  shall  think  fit,  give  damages  in  the 
nature  of  interest,"  in  certain  actions  therein  mentioned. 
The  difference  of  expression  in  the  two  clauses  shews  that 

(«)  3  B.  &  Adol.  114.  {b)  1  M.  &  VV.  101. 

(c)  8  C.  &  P.  163. 
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under  the  former  the  Court  has  no  diicretion.   Previously  Etek.  chmher, 

to  the  statutei  the  practice  of  the  Courts,  with  respect  to 

the  allowance  of  interest  on  judgments  in  this  Court,  was 

not  uniform :  see  Sheppard  ▼•  Mackreih  (a),  Saxelly  v. 

Moore  (b\  WaUer  v.  Bayley  (e).     The  object  of  the  act 

was  to  establish  a  general  and  uniform  rule. 

Lord  Dbnman,  C.  J. — ^We  think  interest  must  be 
allowed,  under  this  clause  of  the  act  of  Parliament,  to  the 
defendant  in  error* 

Judgment  affirmed^  with  interest  at 
four  per  cent. 

(a)  2  H.  BL  284.         (&)  3  Tsiint.  61.         (c)  2  Bos.  &  P.  219. 


(In  Error  from  the  Court  of  Exchequer.) 

KiRKMAN  and  Another,  Executor  of  Joseph  Kirkman, 
deceased,  r.  Siboni. 

JL  HE  bill  of  exceptions  tendered  to  the  summing  up  of  Tjie  lapie  of 
the  learned  judge  {Parke,  B.)  on  the  second  trial  of  this  frorthe^^eof 
cause  (a\  having  been  sealed,  a  writ  of  error  was  brought.  "*J^»ns  *  «>«- 

°  ®  tract  to  be  pcr- 

The  bill  of  exceptions  set  forth  (inter  alia)  the  evidence  formed  in 
of  Caroline  Stokes,  the  daughter  of  the  testator  Joseph  iudreVidence' 
Kirkman,  who  gave  a  vague  account  of  the  delivery  by  him  jfaci"  wredio 
to  the  plaintiff  of  a  piano-forte,  in  exchange  for,  or  at  least  ^•▼e  been  per- 
subsequently  to  the  plaintiff's  delivery  to  him  of,  that  which  pleaded  as  an 
was  the  subject  of  the  agreement.  Sfcdon  of 

The  case  was  now  argued  by  KeUy  for  the  plaintiff  in  ^***  original 
error,  and  by  Martin  for  the  defendant  in  error.    The 
argument  as  to  the  effect  of  the  lapse  of  time  was  substan- 
tially the  same  as  that  urged  in  the  Court  below,  on  the 
motion  for  a  new  trial. 

(a)S€elM.  fcW.422. 


S40  cAiw  m  THM  itonMMB, 

BmSL  CAoMter,  Lord  DsYiif AN,  C.  J.*^Tbe  Court  cdtisMerA  thfti  the 
Aooo.  ^1^^  .^  j^  subfttanoe  a  plea  of  perfortnanoei  and  that  the 
lapae  of  time  doea  not  of  itself  fiimish  any  evidence  in 
support  of  it  I  but  it  is  difficult  to  say  that  th^re  was  no 
evidence  to  go  to  the  jury^  upon  the  statement  of  the 
witness  Stokes.  We  think  that  evidence,  although  cer- 
tainly very  slight,  ought  to  have  been  submitted  to  the 
jury:  that  it  was  for  them,  having  seen  the  witness  and 
heard  her  evidence,  to  judge  of  the  effect  of  it.  There 
must  therefore  be  a  venire  de  novo,  unless  the  parties  can 
come  to  some  arrangement. 

Venire  c*e  nov 


NOTE. 

When  the  case  of  Cursham  v.Newland,  (ante,  p.  101), 
was  printed,  the  Reporters  had  not  been  able  to  obtain  a 
copy  of  the  certificate  sent  by  this  Court  to  the  Master  of 
the  Rolls,  As  it  differs  in  some  degree  from  that  given 
by  the  Court  of  Common  Pleas,  and  appears  to  be  of  im- 
portance to  the  right  understanding  of  the  effect  of  the 
case,  it  is  subjoined  here : — 

''Wb  have  heard  this  case  argued  by  counsel,  and 
considered  it;  and  we  are  of  opinion,  that  the  testator's 
son  and  daughters  took  estates  for  their  respecti?e  lives, 
in  remainder  after  the  death  of  the  testator's  widow,  as 
tenants  in  common,  in  the  freehold  and  copyhold  lands 
devised  by  the  residuary  clause,  with  contingent  remain- 
ders in  their  respective  shares  to  their  respective  children, 
by  purchase,  as  tenants  in  common  in  tail,  with  cross 
remainders  in  tail  between  such  children  in  such  re- 
spective  shares ;  with  cross  remainders  over  in  the  whole 
of  each  of  such  shares  respectively,  on  failure  of  all  the 
children  of  any  one  son  or  daughter,  and  their  issue,  to 
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the  Burvivort  or  sumvor  of  the  testator's  sons  or  daughters  JBmA.  if  PUatt 
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for  lifej  remainder  in  t<il  general  to  the  ehildren  of  [each] 
such  sunriving  son  or  daughter  respectiTely,  in  like  man- 
ner as  in  the  original  share  given  to  such  son  or  daughter 
respectively;  and  that  the  sons  and  daughters,  and  their 
ehildren  respectively,  took  corresponding  interests  in  the 
leaseholds,  by  way  of  executory  bequest.  Dated  this 
5tbdayof  June,  I8S8. 

"  AsiNOEa 
"  J.  Parke. 

"  W.  BOLLAND* 
"JtOOBKBY.** 


REPORTS   OF   CASES 

ARGUED  AND  DETERMINED 


XH 


Hbt  ^nntt^  of  ^xt^tt^ntVf 


AND 


lEx^tt^ntv  Cbamfier. 
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REGULA  GENERALIS. 

Bxch.  of  Pleat,  ?T  HEREAS  it  is  proyided  by  the  act  of  the  1  &  2  Vict. 
_^^^  C.45,  8.3,  that,  after  the  Ist  of  November,  1838,  any 
person  entitled  to  be  admitted  an  attorney  of  any  of  the 
superior  Courts  of  common  law  at  Westminster,  shall, 
after  being  sworn  in  and  admitted  as  an  attorney  of  any 
one  of  the  said  Courts,  be  entitled  to  practice  in  any  other 
of  the  said  Courts,  upon  signing  the  roll  of  such  Court, 
and  not  otherwise,  in  like  manner  as  if  he  had  been  sworn 
in  and  admitted  an  attorney  of  such  Court ;  provided 
that  no  additional  fee  besides  those  payable  under  an 
act  of  1  Vict.  c.  56,  shall  be  demanded  or  paid ;  and  that 
the  fees  payable  for  such  admission  shall  be  apportioned 
in  such  manner  as  the  judges  of  the  said  courts,  or  any 


UICHAXLMAS  TERM,  2  VICT.  S4S 

eight  of  them,  shall,  by  any  rule  or  order  made  in  term  or  Eteh.  0/  Piea$, 
vacatioDy  direct  and  appoint. 

We  therefore  direct  and  appoint  that  the  fees  payable 
by  virtue  of  the  said  last-mentioned  act  for  the  judge's 
fiati  be  received  in  the  first  instance  by  the  clerk  of  the 
judge  granting  the  fiat,  and  paid  over  by  him  to  the  clerk 
of  the  Chief  Justice  or  Chief  Baron  of  the  Court,  as  the 
case  may  be ;  and  the  day  after  each  term,  all  the  fees 
80  received  shall  be  divided  into  fifteen  portions,  one  of 
which  shall  be  paid  to  the  clerk  or  clerks  of  each  judge; 
and  further,  that  the  fees  payable  by  virtue  of  the  said 
act  to  the  ushers,  shall  be  received  in  the  first  instance 
by  one  of  the  ushers  of  the  Court  in  which  the  admission 
shall  take  place,  and  shall,  on  the  day  after  each  term,  be 
divided  into  three  equal  portions,  one  of  which  shall  be 
paid  to  the  ushers  of  each  Court. 

ZSigned  by  all  the  judges  except  Bolland,  B.] 


Sainsbury  i;.  Matthews. 

Assumpsit.— The  declaration  (as  originally  framed)  The  defendtnt, 
stated,  that  on  the  29th  day  of  June,  1836,  it  was  agreed  junefi^reedto 
by  and  between  the  plaintiflF  and  the  defendant,  that  the  ^ff  thJ**''u2l^" 
plaintiff  should  buy,  and  he  did  then  buy,  of  the  defend-  ^ben  growing 
ant,  and  that  the  defendant  should  sell,  and  he  did  then  quantity  of  land 
sell,  to  the  plaintiff,  [a  certain  large  quantity  of  potatoes,  gnt*f atl^^pw 
to  wit,  the  produce  of  about  100  lug  of  land,  at  the  price  ^^»  *^«  p*«"- 
of  Ss«  per  sack,  to  be  delivered  by  the  defendant  to  the  them  at  digging 
plaintiff  within  a  reasonable  time  in  that  behalf,  and  to  be  ber)!^nd  to^^' 

find  diggers: — 
Htldi  that  this  wai  not  a  contract  for  the  sale  of  an  interest  10  land,  within  the  4tb  section  of  the 
Statute  of  Frauds, 

The  declaration,  as  originally  framed,  stated  the  contract  to  be  to  deliver  the  potatoes  within  a 
reasonable  time,  to  be  paid  for  on  delivery.  The  pleas  were  non  assampsit,  and  that  the  contract 
had  been  rescinded  by  consent,  on  which  latter  plea  there  was  conflicting  eviiience.  The  Judge 
at  Nisi  Prius  having,  on  the  application  of  the  plaintiff,  directed  the  declaration  to  be  amended  so 
as  to  make  it  conformable  with  the  contract  as  above  sUted,  the  Court  refused  a  new  trial,  no 
•Sdafii  being  produced  to  shew  that  the  defendant  had  been  prejudiced  by  the  amendment. 


agdi.  rf  PkHf  paid  fer  by  the  plaintiff  to  the  defemlaiit  on  iho  delifery 
I85g.  ^  thereof  as  aforesaid.]  The  declaration«  after  averring 
Sainsbuet  mutual  promises^  then  alleged  that,  ever  since  the  making 
Mattbswb.  ^^  ^^*  agreement^  the  plaintiff  had  been  ready  and  irilliog 
[to  receive  the  said  potatoes  at  the  price  aforesaid,  and  to 
pay  for  the  same  on  deliveryi  at  the  rate  and  price  afore- 
sud,  of  aU  which  the  defendant  always  had  noticei  and 
heretofore^  and  after  the  making  of  the  said  agreement 
and  promises,  and  before  the  commencement  of  this  suit, 
to  wiCf  on  the  4th  day  of  July,  1887,  was  required  by  the 
plaintiff  to  deliver  to  him  the  said  potatoes  at  the  price 
aforesaid ;  and  a  reasonable  time  for  defivery  thereof 
elapsed  long  before  the  commencement  of  this  suit :  yet 
the  defendant,  not  regarding  &c«,  did  not  within  a  rea- 
sonable time,  and  hath  not  at  any  time  since  the  making 
of  the  said  agreement,  delivered,  or  tendered  and  offered 
to  deliver,  to  the  plaintiff,  the  said  potatoes  or  any  part 
thereof,  whereby  &c.] 

Pleas,  first,  non  assumpsit ;  secondly,  that  before  breach 
of  the  agreement  it  was  rescinded  by  consent  of  both  par- 
ties ;  on  which  issues  were  joined. 

At  the  trial  before  Coliman,  J.,  at  the  last  Wiltshire 
assizes,  it  was  proved  that  the  plaintiff  and  defendant 
being  together  at  an  inn  at  Erlstoke,  in  June,  1836,  the 
defendant  said  he  had  got  100  lugs  of  potatoes,  and  he 
would  sell  them  at  Ss.  a  sack.  The  plaintiff  said  he  would 
have  them;  and  it  was  agreed  that  the  plaintiff  was  to 
have  them  at  that  price  at  digging  up  time,  and  that  he 
should  find  diggers.  When  the  potatoes  were  ripe,  the 
plaintiff  accordingly  sent  diggers  to  take  them  up,  but  the 
defendant  refused  to  permit  them  to  do  so.  There  was 
conflicting  evidence  on  the  question  whether  the  agree- 
ment had  been  previously  sesciaded.  It  was  objected  for 
the  defendant,  that  there  was  a  variance  between  the 
declaration  and  the  evidence,  inasmuch  as  the  former 
stated  the  contract  to  be  that  the  potatoes  were  to  he 


dalirey^d  within  a  reMonable  timfj  and  to  be  paid  for  on  &«^  <tf  i'^M'* 
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delivery.    The  plaintiff**  couniel  applied  to  the  learned    ^     ^  '  ^ 
judge  to  amend  the  declaration  ao  aa  to  make  it  conform-    Sainsburt 
able  to  the  contract  proved^  and  be  directed  an  amend-    MATTHswf. 
ment  accordingly*  The  declaration  hairing  been  amended, 
the  parti  included  within  brackets  then  atood  aa  foHows: 

[a  certain  large  quantity  of  potatoes,  then  planted  and 
being  in  certain  land  of  the  defendant,  at  the  price  of  Ss. 
per  sack,  the  same  to  be  dug  by  the  plaintiff  at  the  usual 
time  for  digging  the  same,  and  to  be  paid  for  by  the  plain- 
tiff to  the  defendant  at  the  said  laat«mentioned  time.] 

[to  receive^  take,  and  dig  the  aaid  potatoea,  and  to  pay 
for  the  same  at  the  said  rate  and  price,  and  at  the  time  last 
aforesaid,  of  all  which  the  defendant  always  had  notice, 
and  heretofore,  and  after  the  making  of  the  said  agree- 
ment and  promises,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  30th  day  of  October,  1836,  the  same 
being  the  usual  time  for  digging  the  said  potatoea,  the 
defendant  was  required  by  the  plaintiff  to  permit  and  suffer 
him  to  dig  and  take  the  said  potatoes;  yet  the  defendant, 
not  regarding  &c«,  did  not,  nor  would  then,  nor  at  any 
time  since  permit  and  suffer  the  plaintiff*  to  dig  and  take 
the  said  potatoes,  or  any  part  thereof,  but  on  the  contrary 
thereof,  wholly  refused  so  to  do  (the  same  land  being  then 
in  the  possession  of  the  defendant),  whereby  &c.] 

The  jury  having  found  for  the  plaintiff  on  both  issues, 
damages  5L  10««, 

Crowder  now  moved,  pursuant  to  leave  reserved  by  the 
learned  judge,  to  enter  a  nonsuit,  on  the  ground  that  this 
was  the  sale  of  an  interest  in  land,  within  the  4th  section  of 
the  Statute  of  Frauds,  and  therefore  required  a  note  or 
memorandum  in  writing ;  or  for  a  new  trial,  on  the  ground 
that  the  amendment  ought  not  to  have  been  made. — First, 
this  was  a  contract  for  the  sale  of  an  interest  in  land.  The 
potatoes  were  not  in  such  a  shape,  at  the  time  of  the  contract. 
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be  taken  up  when  ripe  by  the  vendee ;  and  he  must  neces- 
sarily have  the  benefit  of  the  land  for  the  three  intervening 
months.  [Parke,  B. — He  was  not  to  have  them  until  he  dug 
them  up.  Suppose  a  tempest  had  destroyed  them  in  the 
mean  time,  whose  would  the  loss  have  been?  It  is  only  a 
contract  to  sell  at  a  future  day  so  many  sacks  of  potatoes, 
the  produce  of  certain  land.]  In  Parker  v.  Staniland  (a), 
a  similar  contract  for  the  sale  of  growing  potatoes,  at  so 
much  a  sack,  was  held  not  to  be  a  sale  of  an  interest  in 
land,  on  the  express  ground  that  they  were  to  be  taken  up 
by  the  defendant  immediately^  and  it  was  therefore  quite 
accidental  if  they  derived  any  further  advantage  from  being 
in  the  land.  Evans  v.  Roberts  {b)  is  distinguished  by  the 
circumstance  that  there  the  potatoes  were  to  be  raised  by  the 
vendor  for  the  vendee.  The  distinction  taken  in  that  case 
between  crops  which  would  be  emblements,  and  the  ordi- 
nary annual  produce  of  land,  appears  hardly  to  be  maintain- 
able. In  Earl  of  Falmouth  v.  Thomas  (c),  it  was  held  that 
a  contract  to  let  with  a  farm  certain  growing  crops  upon 
it,  at  a  valuation,  was  a  contract  for  the  sale  of  an  interest 
in  land.  In  Carrington  v.  Roots  (J),  the  same  was  held 
with  respect  to  a  contract  for  the  sale  of  a  growing  crop  of 
grass,  with  liberty  to  the  buyer  to  go  upon  the  land  to  cut 
and  carry  it  away. 

Secondly,  this  amendment  ought  not  to  have  been  made. 
It  introduced  on  the  record  an  entirely  different  contract, 
and  one  which  the  defendant  has  never  had  an  opportunity 
of  answering. 

Lord  Abikger,  C.  B. — The  power  of  amendment  given 
by  the  statute  vests  a  wide  discretion  in  the  judge ;  if  he 
exercises  it  to  the  best  of  his  information  at  the  time,  and 

(a)  11  East,  362.  (c)  1  C.  &  M.  89. 

(6)  o  B.  &  Cr.  829.  (rf)  2  M.  &  W.  248. 
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does  not  plainly  appear  to  have  been  wrong,  the  Court  Enk.  of  pims^ 
will  not  interfere*    Here  no  affidavit  is  produced  to  shew     ^.«....,^^  i 
that  the  defendant  has  been  prejudiced  by  the  amend-     SAiMtauaT 
ment.  Matxhewi. 

As  to  the  first  point,  I  think  this  was  not  a  contract 
giving  an  interest  in  the  land :  it  is  only  a  contract  to  sell 
potatoes  at  so  much  a  sack  on  a  future  day,  to  be  taken 
up  at  the  expense  of  the  vendee.  He  must  give  notice  to 
the  defendant  for  that  purpose,  and  cannot  come  upon  the 
land  when  he  pleases* 

Parke,  B. — This  is  a  contract  for  the  sale  of  goods  and 
chattels  at  a  future  day,  the  produce  of  certain  land,  and 
to  be  taken  away  at  a  certain  time*  It  gives  no  right  to 
the  land :  if  a  tempest  had  destroyed  the  crop  in  the  mean- 
time, and  there  had  been  none  to  deliver,  the  loss  would 
clearly  have  fallen  upon  the  defendant.  The  case  is 
stronger  than  that  oi  Evans  v.  Roberts^  because  here  there 
IS  only  a  stipulation  to  pay  so  much  per  sack  for  the  pota- 
toes when  delivered :  it  is  only  a  contract  for  goods  to  be 
sold  and  delivered.  In  that  case  all  the  authorities  were 
reviewed,  and  the  result  of  them  clearly  laid  down* 

As  to  the  amendment,  I  quite  concur  in  the  propriety 
of  it  Unless  the  Judges  are  very  liberal  in  the  allowance 
of  amendments,  the  rule  which  binds  a  plaintiff  to  one 
count  will  operate  very  harshly* 

GuRNEY,  B.,  concurred* 

Rule  refused* 


VOL.  IV.  B  B  M*  W, 
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18B8.        MoGO  and  Another,  Assignees  of  Purnell,  an  Insolvent 
^"'^^^-''^^  Debtor,  ».  Bakes. 

Wherflacott-  X  HE  reference  recommended  by  the  Court  in  this 
teantfer  of goodB  ^^^^  W  ^^^  having  been  assented  to  by  the  parties,  the 
is  made  by  a      ^^^^  ^j^g  ||.jg  j  ^^g^iii  before  Parke,  B.,  at  the  last  Bristol 

party  m  laiol-  ®  ' 

▼ent  dream-  Assizes,  whcn  it  appeared,  that  in  the  assignment  by  the 
creditor,  la  pur-  insolvent  Pumell  to  the  defendant  was  included  not  only 
^ede^t^  the  ftirniture,  of  the  value  of  170/..  in  respect  of  which 
the  creditor,  it    ^n  agreement  was  made  between  the  insuWent  and  the 

IS  not  yoiontary  " 

within  the  defendant  in  1835,  but  also  other  furniture,  subsequently 

"acorSj^sT,  purchased  by  the  insolvent,  (partly  with  money  lent  him 
uti^J^Sn^  by  the  defendant),  of  the  value  of  85L,  and  which,  it  was 
order  to  support  adnutted,  was  not  included  in  the  original  agreement. 

it,  that  there         ^^^.  ,         '  ...  ,         /.  ,  , 

should  have  With  respect  to  this  latter  amount,  therefore,  the  only 
ondie^arTof  question  was,  whether  the  assignment  was  a  voluntary 
the  creditor,  or    conveyance  or  transfer  of  these  goods,  within  the  meaninf; 

an  apprehension  ^  o  *  o 

on  the  part  of  of  the  SSnd  section  of  the  Insolvent  Debtors'  Act,  7  Geo*  4, 
that  hy  not  <2*  57.  The  examination  of  the  defendant,  on  the  hearing 
Ih^d^ei'ira  ^^  Purnell  in  the  Insolvent  Debtors'  Court,  was  put  in, 
worse  condition,  in  which  the  defendant  stated  that  Pumell  "  offered  him 
security  spontaneously." 

The  learned  Judge,  in  summing  up,  directed  the  jury, 
with  reference  to  the  furniture  included  in  the  agreement, 
in  conformity  with  the  opinion  expressed  by  him  in  banc ; 
and  as  to  the  other,  he  left  it  to  them  to  say  whether  the 
assignment  originated  with  the  insolvent  to  the  defendant^ 
as  a  favoured  creditor,  or  whether  it  originated  in  the 
request  of  the  defendant;  he  told  them  that  pr^^jtire  of 
the  creditor  was  not  necessary ;  but  that  if  it  originated 
with  the  insolvent,  it  could  only  have  been  made  by  way 
of  voluntary  prererence.  The  jury  found  a  verdict  for  the 
defendant. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — It  is  submitted  that  the  test  applied  by 

(a)  SeedM.  &W.  198. 
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the  karned  Judge  is  too  narrow  a  one,  and  that  something  awft.  0/  puoi, 
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more  must  be  shewn,  in  order  to  establish  that  a  transfer  '  ^ 

18  not  voluntary  within  the  statute,  than  a  creditor*e  merely  mooo 
asking  the  debtor  for  a  security.  All  the  authorities  lay  baker. 
it  down  that  there  must  be  something  in  the  nature  of 
importunity  or  pressure.  The  case  depends  on  the  same 
principles,  in  this  respect,  as  those  which  determine  whe- 
ther a  preference  is  voluntary  within  the  Bankrupt  Act: 
the  question  is,  whether  an  intention  is  shewn  that  one 
creditor  shall  be  preferred  to  the  general  body.  In  Cook 
y.  Rogers  {a),  it  was  held  to  be  a  proper  test  to  be  sub- 
mitted to  the  jury,  to  consider  what  was  passing  in  the 
bankrupt's  mind  at  the  time  of  the  alleged  voluntary 
payment,  and  the  motives  by  which  he  was  probably  in- 
fluenced. Tindal,  C.  J.,  says — **  I  am  not  able  to  perceive 
any  mode  of  ascertaining  whether  the  payment  and  the 
delivery  of  the  bill  in  this  case  were  such  as  the  law  pro- 
tects, or  such  as  the  law  avoids,  but  by  putting  it  to  the 
jury  to  say,  whether  the  payment  were  made  in  contem- 
plation of  bankruptcy,  and  under  fear  of  compulsion,  or 
voluntarily.**  So  here,  the  jury  should  have  been  asked 
whether  there  was  pressure,  or  fear  of  compulsion.  In 
Arnell  v.  Bean  (&),  again,  it  appears  to  be  assumed  that 
some  kind  of  pressure — something  beyond  a  mere  request 
— ^must  be  proved.  It  ought  to  appear  that  the  bankrupt 
or  insolvent  is  under  an  apprehension  that  he  will  be  in 
a  worse  condition  if  he  abstains  from  doing  the  act:  if  he 
is  perfectly  ready  to  do  it  when  asked,  it  is  voluntary.  It 
is  not  necessary  that  there  should  be  a  fraud  whereby  he 
should  himself  benefit ;  it  is  a  fraud  on  the  general  body 
of  the  creditors,  if  the  act,  whereby  one  creditor  obtains 
an  advantage,  is  done  of  his  own  free  will.  [Parke ^  B., 
referred  to  Doe  v.  Gillett  (c).]  In  Reynard y^  Robinson{d), 

'  (a)  7  Bing.  438.  (c)  2  C.  M.  &  R.  579. 

(6)  8  BiDg.  87 ;  1  M.  &  Scott,         (d)  9  Bing.  717;  3  M.  fc  Scott, 
161.  127. 
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Eteh.  •/  PUatf  the  payment  was  held  not  be  voluntary,  on  the  ground 
that  it  was  made  in  consequence  of  a  threat  of  legal  pro- 
ceedings. [Lord  Abinger,  C.  B. — Because,  in  the  parti* 
cular  case,  there  was  something  beyond  a  mere  demand, 
which  is  noticed  in  the  judgment,  does  it  therefore  follow 
that  a  threat  was  necessary  ?  The  current  of  authorities 
is  the  other  way,  and  the  constant  practice  at  Nisi  Prius 
has  been,  that  a  demand  by  the  creditor  is  sufficient.] 
If  the  law  be  so  broadly  laid  down,  it  may  open  a  door  to 
the  grossest  frauds.  [He  moved  also  on  the  ground  that 
the  verdict  was  against  the  evidence.] 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  verdict 
was  right,  and  the  direction  right.  There  is  a  fact  in  the 
case  which  seems  to  have  escaped  Mr.  Crau)der*s  atten- 
tion, which  is,  that  Purnell  said  he  executed  the  bill 
of  sale,  because  he  apprehended,  if  he  did  not.  Baker 
would  put  in  a  distress.  I  do  not  however  think  this  was 
necessary ;  and  I  should  be  sorry  to  have  it  understood 
I  thought  it  essential.  I  think,  if  a  demand  is  made  by  a 
creditor  bond  fide,  and  a  transfer  takes  place  in  pursuance 
of  that  demand,  that  takes  it  out  of  the  case  of  voluntary 
transfer  contemplated  by  the  Insolvent  Act.  Therefore  I 
think  the  direction  of  the  learned  Judge  was  right,  and 
the  verdict  of  the  jury  right,  and  that  there  is  no  ground 
for  granting  the  rule. 

Parke,  B. — I  certainly  laid  down  the  law  to  the  jury  as 
I  understood  it  long  ago  settled  to  be ;  as  to  the  verdict, 
I  might  have  concurred  in  it  either  way;  if  the  jury  had 
found  their  verdict  the  other  way,  I  should  have  been 
satisfied, — but  I  cannot  say  it  was  wrong. 

GuRNEY,  B. — I  quite  concur  that  the  direction  of  the 
learned  Judge  was  correct,  and  I  also  think  the  verdict 
was  right. 

Rule  refused. ; 
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EmcK  pf  PUtu, 
1838. 

LaRCHIN  r.  WiLLAN.  ^ 

MJUTTtnoTcd  for  a  rule  to  she  w  cause  why  an  order  made  The  principle  by 
by  Giinwy, Blunder  the  l&2Vict.  c.  110,8.3,  for  ar-  7J5J|,*u,be 
resting  the  defendant,  should  not  be  set  aside,  and  why  «^^^^  in  allow. 

,  ing  an  arrest 

the  bail-bond  given  in  pursuance  thereof  should  not  under  the  i&8 
be  delivered  up  to  be  cancelled.  It  appeared  from  the  Mtownrfdir'' 
affidavits,  that  the  defendant  had  been  arrested  on  a  writ  ]»*»•**>"  ti»«jJ«- 

'  fendant  is  about 

of  capias  ad  respondendum  at  the  suit  of  the  plaintiff,  to  i«»ve  the 
previously  to  the  1st  of  October  last.     On  that  day,  the  a  time  that  he  ia 
plaintiff  made  an  ex  parte  application  to  a  judge  for  an  foJ|hc!»ndng*to* 
order  to  detain  him  under  the  new  statute,  on  an  affidavit  »rtjfy  thepiain- 

,,_-_  «».i  1,.'    "ff  »e«cuoon 

that  the  derendant  was  an  otncer  in  the  army,  that  his  at  the  period 
regiment  was   stationed  in  Ireland,  and  that    he    (the  Tntkied^ritin* 
plaintiff)   believed  the   defendant   was  about,  to   leave  JourTe^^inlw 
this  country.     The  defendant  at  the  same  time  took  out  proceedings. 
a  summons  to  shew  cause  why  he  should  not  be  dis-  fore  held  to  be  a 
charged,  on  an  affidavit  stating  that  he  was  a  captain  for^8!jaifrh"c"* 
in  the  17th  Foot,  that  his  regiment  was  abroad,  that  he  writ,  that  the 

.       1  .  m   .  ,  .       .  1  ,      ,         .  defendant,  an 

was  in  this  country  on  olncial  business,  and  had  no  mten-  officer  in  the 
tion  of  going  abroad  with  a  view  of  avoiding  the  payment  TJjIiili^u  regi-^ 
of  his  debts,  but  was  going  into  Ireland  in  obedience  to  ^^^^j*^********* 
the  commands  of  his  superiors,  and  in  pursuance  of  his 
duty^  &c.     These  two  summonses  came  on  to  be  heard 
together  before  Co//man,J.,  who,  after  conferring  with 
Tindalf  C.  J.  held  the  explanation  given  in  the  defendant's 
affidavit  to  be  sufficient,  and  directed  his  discharge.    The 
order  for  his  arrest  was  however  subsequently  made  by 
Giiniey,B.,  and  a  bail-bond  taken. 

Suit  contended  that  the  proper  construction  of  the 
1  &SVict.  c.llO,  S.3,  was,  that,  in  order  to  justify  an 
arrest^  the  defendant  be  must  about  to  leave  England 
with  the  intention  of  avoiding  arrest :  the  bare  assertion 
that  he  was  about  to  leave  the  country  for  a  short  time,  in 
pursuance  of  his  duty,  or  in  discharge  of  his  business, 
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BMck.  9f  Pi0at9  could  not  be  considered  sufficient  to  justify  bis  detention* 
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The  act  ought  to  be  construed  liberally.    The  defendant, 

although  not  now  in  actual  custody,  was  in  the  custody  of 

bis  bail,  and  the  Court  of  Commmi  Pleas  had  decided,  in  a 

case  of  Baiemam  v.  Dunn  (a),  that  in  such  cases,  by  the 

equitable  construction  of  this  statute,  the  bail  were  en* 

titled  to  have  an  exoneretur  entered  on  the  bail-piece. 

Parke,  B. — I  think  you  are  not  entitled  to  a  rule.  It 
appears  on  your  own  affidavit,  that  the  defendant  is  about 
to  proceed  to  Ireland  for  the  purpose  of  joining  his  regi* 
ment;  and  I  think  the  proper  construction' of  the  statute 
is,  that  any  party  about  to  leave  the  kingdom,  unless  it  be 
for  some  very  temporary  purpose,  and  it  appears  that  he 
is  intending  to  return,  so  that  the  plaintiff  may  be  able  to 
obtain  the  fruits  of  his  judgment,  is  within  the  meaning 
of  this  section.  I  should  have  been  disposed  to  grant 
the  rule  out  of  respect  to  the  decision  of  my  Brother 
Coliman,  and  which  he  said  took  place  after  a  communica- 
tion with  the  Chief  Justice :  but  I  have  communicated 
with  him  while  this  case  was  going  on,  and  his  answer  is, 
that  his  decision  did  take  place  after  conversing  with  the 
Chief  Justice  upon  it,  but  he  also  says  he  was  disposed  to 
think  otherwise  himself,  and  he  now  thinks  the  case  was 
sufficient  to  justify  the  arrest.  We  are  now,  therefore,  at 
liberty  to  act  in  the  matter  on  our  own  judgment,  and  I 
must  own  the  case  seems  to  me  to  be  precisely  within  the 
words  of  the  act  of  Parliament. 

Alderson,  B. — I  entirely  agree.  The  principle  is  this; 
that  if  the  party  is  only  going  to  leave  England  for  a  short 
time,  the  case  does  not  come  within  the  statute;  but  if  he 
be  going  for  such  a  purpose,  or  for  such  a  length  of  time, 
as  that  he  is  not  likely  to  be  forthcoming  when  the  plain- 
tiff, by  the  ordinary  course  of  law  proceedings,  would  be 

(a)  Not  yet  reported. 
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entitled  to  judgment,  and  to  have  his  body  in  execution,  ^SmA.  tif  Pim, 
he  has  a  right  to  prevent  his  departure.  Suppose  the 
defendant  were  going  to  join  his  regiment  in  Ireland,  and 
the  practice  of  the  army  were  for  all  regiments  to  remain 
there  two  years,  and  then  be  sent  abroad  on  foreign  ser* 
vice,  can  it  be  said  that  case  would  not  be  a  proper  one 
for  the  interference  of  the  judge?  This  section  of  the 
statute  aros^  out  of  the  provisions  applicable  for  holding 
to  bail  before  the  statute,  in  cases  where  the  parties  could 
not  be  held  to  bail  by  the  mere  will  of  the  plaintiff:  and 
the  rule  made  was,  as  I  always  understood  it,  that  a  party 
was  to  be  subject  to  arrest  in  those  cases,  by  the  discre* 
tion  of  the  Judge,  that  he  might  be  forthcoming  in  order 
to  be  taken  in  execution,  if  it  should  be  ultimately  decided 
that  an  execution  should  go  against  him.  The  same  prin- 
ciple ought  to  be  followed  in  the  administration  of  this 
statute,  in  the  cases  in  which  it  has  not  taken  away  the 
right  of  arrest :  it  seems  to  be  a  plain  principle  to  go  upon, 
and  it  decides  the  case  against  Mr.  ButL  The  discretion 
given  to  the  Judge  is  certainly  large,  and  one  would  inter- 
pret the  clause  liberally,  if  a  man  were  coming  back  in  any 
reasonable  time. 

GuBNEY,  B.,  concurred. 

Rule  refuied. 


Jackson  r.  Cooper. 

JSHEE  had  obtained  a  rule,  under  the  1  &  2  Vict.  c.  UO,  Where  a  d»- 
s.  7,  calling  on  the  plaintiff  to  shew  cause  why  the  defen-  rested  on  mesne 
dant  should  not  be  at  liberty  to  enter  a  common  appear-  fhTi*?October 
ance,  and  why  thereupon  all  proceedin<Ts  on  the  bail-bond  1888,  and  gave 

i_.   I     u     1    u  .  1  '       J  !_       ij  X.  3     a  bail-bond; 

which  had  been  taken  in  this  case  should  not  be  stayed,  and  after  that 

day  final  judg* 
ment  wai  signed 
against  him,  and  a  ca.  sa.  issued  and  lodged  with  the  sheriff,  in  order  to  fix  the  bail ;  tha  Court 
refused  to  exonerate  the  bail,  oo  an  equiuble  construction  of  the  1  &  2  Vict.  c.  110,  s.  7. 
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JSceft.  9f  PhMt  and  an  exoneretur  entered  on  the  bail-piece.    The  de- 
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fendant  had  been  arrested  on  mesne  process  before  the 

Ist  October,   and  had  given  a  bail-bond;  on  the  5th 

November  final  judgment  was  signed,  and  a  ca.  sa.  was 

issued  and  lodged  with  the  sherifi; 

Gurney  shewed  cause  (November  13th). — ^As  soon  as 
the  ca.  sa.  was  lodged  with  the  sherifi^,  the  defendant  was 
no  longer  in  custody  on  mesne  process.  He  ought  to  have 
applied  earlier.  The  7th  section  of  the  act  applies,  in 
terms,  only  to  such  persons  as  should  be  prisoners  in 
actual  custody  on  mesne  process  on  the  1st  October,  and 
should  apply  for  their  discharge  as  such.  Here  final 
judgment  has  been  signed,  and  if  the  defendant  rendered 
in  discharge  of  his  bail,  he  must  remain  in  custody. 

Shecy  contra* — The  sole  object  of  this  application  is  to 
avoid  the  expense  of  a  render :  it  has  been  held  by  the 
Court  of  Common  Pleas,  in  Bateman  v.  Dunn,  that  where 
the  party  has  been  arrested  on  mesne  process,  and  has 
given  bail  previously  to  the  1st  October,  an  exoneretur 
may  be  entered  on  the  bail-piece,  in  order  to  avoid  the 
circuity  and  expense  of  rendering  a  defendant,  who, 
immediately  upon  his  render,  would  be  entitled  to  be 
discharged  again  under  the  statute.  This  defendant  is 
still  in  custody  on  mesne  and  not  on  final  process :  the 
ca.  sa.  is  not  yet  returnable,  the  eight  days  not  having 
elapsed,  and  the  3  &  4  Will.  4,  c.  42,  s.  9,  does  not  apply 
to  the  case  of  return  of  process  for  the  purpose  of  fixing 
the  bail ;  Kemp  v.  Hyslop  (a).  The  custody  on  mesne 
process  does  not  cease  until  the  bail  are  bound  to  render  the 
defendant.  But  the  real  question  for  consideriation  is,  not 
what  is  the  defendant's  position  now,  but  what  it  was  on  the 
Ist  October,  final  judgment  not  having  been  signed  until 

(a)  1M.&W,58. 
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the  statute  had  come  into  operation.    The  question  here  tSxek.  of  PUas, 

18  in  relief  of  the  bail,  and  they  are  entitled  to  relief  if  the  *  ^ 

defendant  was  in  custody  on  mesne  process  at  the  time  of      Jackson 

the  passing  of  the  act.  Coo«r, 

Cur.  adv*  vult.  (a). 

Harrison  v.  Dickenson. 

KjfORRIE  had  obtained  a  rule  calling  on  the  plaintiff  to  Wherea  de- 
shew  cause  why  two  several  sums  of  95/.  and  10/.  paid  into  rMtld"oirmerae 
Court  by  the  defendant  in  lieu  of  bail  and  for  costs,  under  proofs*  before 

^  '  the  1st  October, 

the  7&8G.4,  c.71»  s^S,  should  not  be  paid  out  to  him,  isss.anddepo- 
on  his  entering  a  common  appearance.     The  defendant  money  in  lieu  of 
was  arrested  on  a  capias  ad  respondendum  on  the  4th  of  cosi/'which  wa 
September,  and  deposited  with  the  sheriff  the  sum  of  85/.  P^'d  into  court, 
in  lieu  of  bail,  and  10/.  for  costs;  on  the  21st  of  Septem-  Geo.4,  c.7], 


B.  3 '.--Held, 


I  not 


her,  he  obtained  an  order  for  leave  to  add  a  further  sum  that  be 

of  10/.,  which  was  accordingly  done.     The  whole  sum  «n^'i«d  <o  bay; 

'  ®  ^  the  money  paid 

having  been  paid  into  Court,  a  common  appearance  was  out  to  him  after 
entered,  and  a  declaration  delivered ;  after  which,  all  fur-  on  an  equitable' 
ther  proceedings  were  stayed  by  the  order  of  a  Judge.  ^hriT2''vic[ 
The  present  application  was  made  as  an  equitable  inter-  c*  no,  1.7. 
pretation  of  the  1  &  2  Vict.  c.  1 10,  s.  7,  on  the  ground  that 
the  deposit  of  money  in  lieu  of  bail  was  equivalent  to  per- 
fecting bail,  or  to  a  render. 

Peiersdorff  shewed  cause. — It  is  impossible  that  the 
7th  section  of  the  act  can  apply  to  this  case.  It  is  clear, 
from  the  terms  of  it,  that  it  was  intended  to  apply  only  to 
the  case  of  parties  who  are  in  the  actual  and  physical  con- 
trol either  of  the  Court  or  of  their  baiL  That  is  clearly 
shewn  by  the  proviso  excepting  parties  who  have  peti- 
tioned the  Insolvent  Debtors*  Court  before  the  passing  of 
the  act ;  since  no  petition  will  be  received  by  that  Court 
from  parties  not  in  actual  custody.  In  the  whole  of  the 
argument  in  Bateman  v.  Dunn,  it  was  assumed  that  the  bail 

(a)  See  the  next  case. 
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£ma.  of  PkM,  have  continued  to  have  the  dominion  over  the  defendftntv 
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lAkterson^B. — We  have  spoken  to  the  Judges  of  the 
Common  Pleas  relative  to  their  decision  in  that  case,  and 
it  appears  that  they  only  meant  to  decide,  that  if  a  party 
had  been  held  to  bail  before  the  Ist  of  October,  they 
would  hold  him  to  be  a  prisoner  in  custody  at  the  com- 
mencement of  the  act,  by  relation,  although  he  was  then 
out  on  bail,  and  was  afterwards  rendered  ;  and  therefore, 
in  the  exercise  of  their  discretion,  would  relieve  him  or  his 
bail  on  motion,  although  not  rendered,  in  order  to  avoid 
the  useless  expense  of  going  into  prison  and  coming  out 
again.  The  difficulty,  however,  with  me  is,  that  when  the 
Court  thus  permits  an  imaginary  render  to  stand  in  the 
place  of  a  real  one,  it  is  possible  that  great  injustice  may 
be  done  to  the  plaintiflT;  because  if  an  actual  render  took 
place,  the  plaintiff  might  forthwith  charge  the  defendant 
in  execution :  so  that  by  preventing  circuity,  we  may  do  in- 
justice. How  can  we  put  the  plaintiff  in  the  same  situa- 
tion?— the  defendant  may  in  the  mean  time  leave  the 
country  altogether.]  It  appears,  moreover,  that  here  an 
appearance  has  been  entered ;  so  that  the  defendant  can- 
not comply  with  the  terms  of  the  7th  section. 

Corrie,  in  support  of  the  rule. — The  defendant  is  enti- 
tled to  this  rule,  under  the  equitable  construction  of  the 
statute.  Under  the  7  &  8  G.  4,  c.  71,  s.  3,  he  would  be  en- 
titled to  take  this  money  out  of  Court  on  perfecting  bail ; 
so  also  on  rendering — the  one  is  a  mere  substitute  for  the 
other;  Harford  v.  Harris  (a) :  if,  therefore,  he  is  in  a  con- 
dition to  be  rendered  to  prison,  whence  he  would  immedi- 
ately be  discharged,  the  money  ought  not  to  be  retained. 
The  important  clause  in  the  decision  of  this  case  is  not  the 
7th,  but  the  1st,  by  which  it  is  enacted,  that  no  person, 
after  the  Ist  day  of  October,  shall  be  arrested  on  mesne 
process,  except  in  the  cases  afterwards  provided  for — i.  e. 

(a)  4  Taunt.  669. 
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by  s.  3.  This  is  a  statute  of  a  highly  remedial  nature,  and  the  ^^ch.  of  Pleat, 
Court  will  do  all  that  fair  construction  will  permit  to  carry 
out  its  intent.  The  1st  section  ought,  therefore,  to  be  read 
as  enacting  that  no  person  shall,  after  that  day,  be  de- 
tained in  custody  on  mesne  process.  There  are  various 
authorities  to  shew  that  an  arrest  means  either  a  taking,  or 
a  subsequent  detainer.  lAlderson,  B. — I  presume  that 
the  persons  who  are  meant  to  be  liberated  under  s.  7,  are 
the  same  persons  who  may  be  detained  under  s.  3.  Now 
what  power  would  a  Judge  have  to  detain  this  defendant, 
although  it  were  clear  that  he  would  go  abroad  immedi- 
ately ?  At  the  time  the  act  passed,  he  was  not  liable  to 
arrest.]  Even  if  there  is  no  power  to  order  the  detention 
of  the  defendant  in  such  a  case,  that  is  only  a  casus  omis- 
sus in  favour  of  prisoners. 

Cur.  adv.  vult. 

On  the  following  day, 

Parke,  B.fSaid, — Two  cases,  arising  out  of  the  late  act  for 
the  abolition  of  arrest,  stood  over,  in  order  that  we  might 
have  an  opportunity  of  conferring  with  the  Judges  of  the 
Court  of  Common  Pleas,  with  a  view  to  uniformity  of  deci- 
sion on  the  construction  of  that  act.  In  one  of  the  cases, 
an  application  was  made  by  the  bail  above,  to  enter  an 
exoneretur  on  the  bail-piece,  the  defendant  having  been 
out  on  bail  above  on  the  1st  of  October,  but  final  judg- 
ment having  been  obtained  early  in  this  month,  and  a 
ca.  sa.,  not  yet  returnable,  lodged  to  fix  the  bail.  In 
the  other  case,  the  defendant  himself  applied  to  have  a 
sum  of  money,  which  he  had  paid  into  Court  for  the  debt 
and  costs,  before  the  1st  of  October,  returned  to  him; 
being  ready  to  put  in  bail  above,  and  to  surrender  himself 
in  their  discharge,  in  order  to  take  the  opinion  of  the 
Court  on  his  right  to  be  discharged,  and  to  have  the  money 
returned :  and  this  case  was  argued  upon  the  supposition 
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Ejech.  of  PUat,  that  he  had  actually  surrendered.     The  sections  of  the 
1838 

^     act  on  which  these  questions  depend^  are  the  1st  and  7th. 

Harrison  The  1st  provides, — that  from  and  after  the  time  appointed 
Dickenson.  ^^^  ^^^  Commencement  of  this  act,  no  person  shall  be  at" 
rested  upon  mesne  process  in  any  civil  action,  in  any  supe- 
rior court  whatever,  except  in  the  cases  thereinafter 
provided  for.  This  section,  we  think,  is  to  be  construed 
according  to  the  ordinary  import  of  the  words,  and  means 
that  no  one  shall  be  held  to  bail^  not  that  no  one  shall  be 
in  a  state  of  arrest  or  imprisonment,  after  the  commence- 
ment of  the  act:  consequently,  the  defendants  in  neither 
of  the  two  cases  under  consideration  would,  if  surrendered, 
be  entitled  to  be  discharged  under  the  first  section.  The 
question  then  is,  whether  either  of  them  is  so  entitled 
under  the  7th  section.  That  enacts,  "  that  every  person 
who  at  the  time  appointed  for  the  commencement  of  this 
act,  shall  be  in  custody  upon  mesne  process  for  any  debt 
or  demand,  and  shall  not  have  filed  a  petition  to  be  dis- 
charged under  the  laws  now  in  force  for  the  relief  of  in- 
solvent debtors,  shall  be  entitled  to  his  discharge,  upon 
entering  a  common  appearance  to  the  action:  Provided 
nevertheless,  that  every  such  prisoner  shall  be  liable  to  be 
detained,  or  after  such  discharge  to  be  again  arrested,  by 
virtue  of  any  such  special  order  as  aforesaid,  at  the  suit  of 
the  plaintiff,  at  whose  suit  he  was  previously  arrested,  or 
of  any  other  plaintiff."  The  Court  of  Common  Pleas 
have  put  a  liberal  construction  on  this  section,  in  order  to 
carry  into  effect  the  principle  of  the  act,  in  the  case  of 
prisoners;  and  have  held  that  a  person  need  not  be  in 
actual  custody  when  the  act  comes  into  operation.  But 
he  must,  in  order  to  satisfy  the  terms  of  the  section,  be  a 
prisoner,  when  he  applies  to  be  discharged,  and  must  have 
been  in  custody  in  somesense^  on  the  1st  of  October;  and 
they  have  relieved  those  who  were  then  out  upon  bail, 
and  where  it  is  clear  that  they  could  now  be  surrendered 
in  discharge  of  their  bail,  have  saved  the  expense  and 
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trouble  of  that  stept  by  at  once  entering  an  exoneretur  on  ^^^h.  y  pum, 

the  bail-piece ;  and  we  believe  that  this  practice  has  been     v^..,^^ 

extensively  adopted  at  chambers.     In  accordance  with  it,       Harrison 

we  should  discharge  a  defendant,  so  out  upon  bail,  in  an     dickbnson. 

ordinary  case;  but  a  person  who  has  only  paid  money 

into  Court  in  lieu  of  bail  before  the  1st  of  October,  cannot, 

in  any  sense,  be  considered  as  in  custody  on  that  day,  and 

therefore  cannot  entitle  himself  to  relief  under  the  7th 

section.    The  rule,   therefore,  which  was  obtained  by 

Mr.  Carrie^  and  argued  yesterday,  must  be  discharged. 

In  the  other  case,  we  cannot  relieve  the  bail  j9^r  solium,  as 

if  the  defendant  had  rendered ;  for  we  are  not  sure  that 

he  can  be  rendered  ;  and  if  he  were,  though  he  would  still 

be  in  custody  on  mesne  process,  if  surrendered  to  the 

Fleet,  yet  he  might,  possibly,  before  he  could  be  released, 

be  charged  in  execution ;  and  if  he  should  be  surrendered 

to  the  sheriff,  in  whose  hands  the  ca.  sa.  is  lodged,  under 

the  act  11  Geo.  4,  and  1  Will.  4,  c.  70,  he  would  be  actually 

in  custody  in  execution.    We  cannot,  therefore,  give  to 

the  bail  in  this  case,  the  relief  applied  for,  but  must  leave 

them  to  render  their  principal ;  and  the  rule  obtained  by 

Mr.  Shee  must  be  discharged :  both  rules  to  be  discharged 

without  costs. 

Rules  discharged,  without  costs. 


Nyas  9.  Milton. 

WT.H.  IVATSON  mored  to  discharge  the  defendant  where  a  de- 
out  of  custody,  under  the  1  &  2  Vict.  c.  1 10,  s.  7.     It  ap-  re«td"ormetn^ 
peared  from  the  affidavits,  that  the  defei^dant  had  been  Pf®^  P'«: 

^  ^  ^     *  ^  viously  to  the 

arrested  on  a  writ  of  capias  in  the  month  of  May  last,  but  pasting  of  the 
having  made  his  escape,  an  escape  warrant  was  issued  victc.  no,  but 

escaped  from 
cQstody,  and  was  retaken  under  an  eacape  warrant  after  the  act  came  into  operation: — Held,  that 
he  did  not  come  within  the  7th  section,  as  being  in  custody  at  the  commencement  of  the  act,  or 
within  the  Ist  section,  as  having  been  arrested  on  munt  pneeu  after  the  act  came  into  operation, 
and  that  he  was  not  entitled  to  his  diKharge. 


360 


CASES  IN  THE  EXCHEQUER, 


Bsch.  of  PUat,  against  hinii  dated  the  S9th  of  May,  by  virtue  of  which  he 
was  re-taken  the  day  before  this  motion  was  made,  and 
consequently  after  the  1st  of  October  last,  when  the  abore 
act  came  into  operation. — He  contended  that,  although 
this  was  rather  a  peculiar  case,  it  came  within  the  pro- 
vision of  the  7th  section  of  the  1  &  S  Vict.  c.  1 10,  by  which 
**  every  prisoner  who,  at  the  time  appointed  for  the  com- 
mencement of  this  act,  shall  be  in  custody  upon  mesne 
process,  for  any  debt  or  demand,  and  shall  not  have  filed 
a  petition  to  be  discharged  under  the  laws  now  in  force 
for  the  relief  of  insolvent  debtors,  shall  be  entitled  to  his 
discharge,  upon  entering  a  common  appearance  to  the 
action."  If  the  prisoner  had  remained  in  custody  from 
the  time  he  was  first  taken,  it  is  clear  that  he  would  have 
been  in  custody  on  mesne  process;  and  when  he  was 
re-taken,  it  amounted  to  a  continuing  custody.  Either  it 
was  a  continuing  custody,  or  it  was  a  fresh  arrest  on 
mesne  process,  and  comes  within  the  first  section. 


Parke,  B. — I  am  opinion  that  this  defendant  is  not 
entitled  to  relief  under  the  act.  It  cannot  be  said,  in  any 
view  of  the  case,  that  he  was  in  custody  on  the  1st  of 
October,  and  therefore  he  does  not  come  within  the  7th 
section  of  the  act.  Then  the  question  is,  whether  he 
comes  within  the  1st  sectioui  which  provides,  that  after 
the  time  appointed  for  the  commencement  of  the  act,  no 
person  shall  be  arrested  on  mesne  process  in  any  civil 
action.  We  think  that  he  does  not.  His  being  out  of 
custody  on  the  1st  of  October  was  by  his  own  default 
and  unlawful  conduct^  in  not  remaining  in  prison  when 
legally  arrested.  And  his  being  taken  on  the  escape  war- 
rant cannot  be  said  to  be  an  arrest  on  mesne  process 
since  the  commencement  of  the  act. 


The  rest  of  the  Court  concurred. 


Rule  refused. 
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1838. 
Lewis  v.  Ford.  «  ^     v     ^ 

ArCHBOLD  had  obtained  a  rule  to  shew  cause  why  wberat defend- 
an  exoneretur  should  not  be  entered  on  the  bail-piece,  the  ^^^on** 
defendant  having  been  arrested  and  given  bail  previously 


•nd  gsve  biilp 

to  the  1st  of  October.  befort  the  1ft 

October,  18SS, 
immediately  on 

Humfrey  shewed  cause  on  an  affidavit  which  stated  w«difd«rge 

went  end  still 

that  the  defendant  had  left  this  country  immediately  on  remabed 
his  release  from  the  arrest,  and  that  the  deponent  believed  ^o'lurt  refuMdto 
he  intended  to  remain  abroad,  and  not  to  return.'  enter  an  eioner- 

'  etur  on  the  bail* 


piece. 


Pbr  Curiam. — ^The  defendant  having,  by  going  abroad, 
removed  himself  altogether  out  of  the  jurisdiction  of  the 
Court,  we  cannot  interfere  to  exonerate  his  bail. 

Rule  discharged,  with  costs. 


CoppocK  9.  Bower. 

JLJ£BT  for  money  lent,  and  on  an  account  stated,  in  the  A  petition  haT- 

sum  of  500/.  Pleas,  first,  nunquam  indebitatus ;  secondly,  as  ^^ti.  to^hT 

to  600/.,  parcel  &c.,  actionem  non,  because,  before  the  mak-  ^^^JjJi^J^ 

ing  of  the  agreement  hereinafter  mentioned,  at  a  certain  the  return  of  a 

election  holden  at  Maidstone  of  a  burgess  to  serve  in  Par-  ground  of  brf* 

liament  for  that  borough,  one  J.  M.  Fector  had  been  by  S^i^t2^*Jf 

the  returning  officer  declared  duly  elected  and  returned  into  an  agree- 

II  ,  .  .       1       •  1  ment,  in  coml- 

as  such  burgess,  and  against  such  election  and  return  a  deiaUon  of  a 

certain  petition  had  been  thereupon  presented  by  certain  Jl^^uponotSer 

electors  of  the  said  borough  to  the  Commons  House  of  ^^Vithir 

Parliament,  alleging  that  the  said  J.  M.  Fector  had  been  with  the  peti- 

guilty  of  bribery  and  corruption  and  other  illegal  practices  that  this  agree- 
ment wai 
UlegaL— am;  alio,  that  the  written  agreement  was  adminible  in  evidencei  for  the  parpoee  of  faiaiit- 
ing  on  the  illegality  of  the  traoiactioD)  in  answer  to  an  action  for  the  tnm  fo  agreed  to  b«  paid, 
without  iu  behig  itsmped. 

YOL.  IV.  C  C  M.  W. 
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s»^  rf  ffmh  in  the  said  election,  and  that  the  return  of  J.  M.  Fector  had 
^„^,_^*^     been  obtained  by  bribery,  treating,  and  other  illegal  prac- 


Coppocc  ticesy  and  praying  that  the  said  election  and  return  might 
Bown  ^  declared  null  and  void ;  which  said  petition,  at  the  time 
of  the  making  of  the  said  agreement  hereinafter  men- 
tioned, was  pending,  the  presentation  thereof  being  con- 
fided by  the  said  petitioners  to  the  care  and  management 
of  the  plaintiff  as  their  agent:  and  thereupon,  and  before 
the  stating  of  the  account  in  the  declaration  mentioned,  it 
was  corruptly  and  unlawfully  agreed  by  and  between  the 
plaintiff,  as  such  agent,  and  the  defendant,  that  the  de- 
fendant should  pay  to  the  plaintiff,  within  a  certain  time, 
the  sum  of  500/*,  and  procure  J.  M.  Fector  ^aa  well  to  con- 
sent that  bis  election  and  return  should  be  declared  null 
and  void,  as  to  promise  that  in  the  event  of  any  general 
election  of  members  to  serve  in  Parliament,  or  of  any 
secoad  vacancy  occurring  in  the  representation  of  the  said 
borough,  he  the  said  J«  M.  Fector,  would  not,  either  by 
himself  or  through  any  of  his  friends,  by  means  of  any 
coalition  with  any  other  candidate,  oppose  the  election  and 
return  of  one  A.  W»  Robarts  as  one  of  the  burgesses  of 
the  said  borough,  if  the  same  person  should  be  then  m 
candidate  to  represent  the  said  borough ;  and  that  in  con- 
sideration of  the  premises,  the  said  charges  of  bribery  and 
corruption,  and  other  illegal  practices,  in  the  said  petition 
contained,  should  be  no  further  prosecuted  against  the  said 
J.  M.  Fector:  and  upon  his  election  and  return  being  de- 
clared null  and  void,  and  the  said  J.  M.  Fector  being  again 
proposed  as  a  candidate  for  the  said  borough,  no  other  can- 
didffte  should  be  procured,  or  assisted,  or  authorised  by  the 
said  plaintiff  to  oppose  the  return  of  J.  M.  Fector  at  such 
new  election,  and  in  the  event  of  his  return  no  petition 
should  be  presented  against  such  return ;  the  plaintiff  also 
using  his  best  endeavours  to  procure  such  new  election  to 
be  bolden  within  four  days  after  the  precept  in  that  behalf 
should  be  received  by  the  returning  offices  of  the  said 
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borongh.  And  the  defendant  further  saysi  that  the  said 
account  so  stated  between  the  plaintiff  and  him  the  defend- 
ant|  as  to  the  sum  otBOOl.,  parcel  &c.  was  stated  of  and  Oenoca 
concerning  the  sum  of  dOOf.  so  corruptly  and  unlawfully 
agreed  to  be  paid  as  aforesaid^  and  of  and  concerning  no 
other  sumi  and  the  same  by  reason  of  the  premises  was  a 
corrupt  and  unlawful  account,  and  was  and  is  whoHy  void. 
Replication  to  the  second  plea,  that  it  was  not  corruptly 
and  unlawfully  agreed  between  the  planitiff  as  such  agent 
as  in  that  plea  mentioned,  and  the  defendant,  in  manner 
and  form  &c«,  nor  was  the  said  account  stated  between 
the  plaintiff  and  defendant  as  to  the  said  sum  of  SOOiL,  par- 
cel &c.,  stated  of  and  concerning  the  said  supposed  sum 
of  SOOL,  alleged  to  have  been  so  corruptly  and  unlawfully 
agreed  to  be  paid  as  in  the  plea  mentioned. 

At  the  trial  before  Paiieam,  J.,  at  the  last  assnes  for 
the  county  of  Kent,  the  plaintiff  produced  in  evidence  in 
support  of  his  case,  an  I.  O.  U.  for  500L  signed  by  the 
defendant.  The  defendant  tendered  in  evidence  three 
unstamped  papers,  which,  together  with  the  I.  O.  U«,  it  was 
alleged,  constituted  the  agreement  set  forth  in  the  second 
plea.  It  was  objected,  on  the  part  of  the  plaintiffj  that 
these  papers  were  inadmissible  to  prove  the  agreement, 
as  not  being  stamped  ;  but  the  learned  Judge  overruled 
the  objection,  and  received  them  in  evidence,  and  left  it  to 
the  jury  to  say  whether  they  proved  the  agreement  as 
pleaded,  and  that  if  they  thought  so,  he  was  of  opinion 
that  the  agreement  was  illegal.  The  jury  having  found  in 
the  aflBrmative,  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  derendant  on  the  second  issue. 

Law  now  moved  for  a  new  trial,  on  the  ground  that  these 
papers,  not  being  stamped,  were  not  admissible,  and  ought 
not  to  have  been  received  in  evidence ;  or  for  judgment  non 
obstante  veredicto,  on  the  ground  that  the  agreement,  as  set 
forth  in  the  pleaj  was  not  illegal.  First,  these  pspera  were 

cq2 
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Bttek.  ff  FlM^  not  admiisible  without  a  stamp.  They  were  offered  in  evi- 
x^^,^,^^^^^  denee,  not  for  a  collateral  purpose,  but  to  pro¥e  an  agree- 
CofpocB  ment  expressly  relied  upon  by  the  plea.  There  are  a  vari- 
Bowst.  ®^y  of  cases  engrafting  exceptions  on  the  stamp  laws,  but  this 
is  not  one  of  them.  Thus,  in  the  case  of  forgery,  an  un- 
stamped instrument  is  admissible  to  proTC  the  forgery ;  'Rex 
T.  Pooley  (a):  but  there  the  purpose  is  collateral.  So  in 
the  case  of  an  unstamped  agreement  put  in  for  the  purpose 
of  proving  usury,  the  purpose  is  collateral;  Nash  v.  Dvii- 
combe  (b) ;  or  in  the  case  of  an  illegal  policy  of  insurance 
on  a  lottery  risk,  as  in  HoUand  v.  Duffin  (c).  It  is  also  to  be 
obserred,  as  to  the  admissibility  of  an  unstamped  instru- 
ment in  the  case  of  usury,  that  the  stat.  12  Anne,  st.  S,  c.  16, 
s.  I,  in  its  terms,  contemplates  offences  arising  out  of  the  use 
of  unstamped  instruments,  amongst  other  means  spoken 
of,  and  by  fair  intendment  may  be  taken  to  authorize  the 
reception  in  evidence  of  instruments  of  that  nature.  The 
cases  on  this  subject  are  collected  in  2  Stark,  on  £y.  772; 
and  he  says, — '<  In  general,  an  unstamped  instrument  can- 
not be  read  in  a  criminal  case  as  evidence  for  the  purpose 
for  which  it  was  intended.  Thus,  on  an  indictment  for 
setting  fire  to  a  house  with  intent  to  defraud  an  insurer,  an 
unstamped  policy  is  not  admissible  in  evidence  to  prove 
the  contract  of  insurance :  Rex  v.  Gibson  {d).  And  upon 
an  indictment  against  a  clerk  for  embezzling  his  master's 
money,  it  has  been  held  that  an  unstamped  receipt  given 
by  the  servant  to  the  debtor  who  paid  him  the  money,  was 
not  evidence  against  the  prisoner"  (tf).  In  fVMiwettv. 
Dimsdale  (/),  Lord  KenyoUf  C.  J.,  refused  to  receive  an 
agreement  made  by  the  bankrupt  with  his  children,  it  not 
being  stamped,  though  offered  to  shew  the  fraudulent 
purpose  of  the  bankrupt  in  favour  of  his  children.    And 

(a)  3  Bos.  &  Pull.  311.  (e)  Per  Bayley^  J.,  Lancsster 

(b)  1  M.  &  Rob.  104.  Sum.  Ass.  1821. 

(c)  Peake's  N.  P.  C.  58.  (/)  Pcake's  N.  P.  C.  167- 
id)  I  Taunt.  95. 
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Lord  Tenterdent  when  he  admitted  unstamped  instraments 
as  part  of  a  fraud  or  crime  charged,  did  it  with  hesitation, 
and  subject  to  the  future  consideration  of  the  Court.  Nash 
r.  Buncombe  (a),  Rex  v.  Fowle{b).  In  Vincent  y.  Cole  (c), 
which  was  an  action  for  work  and  labour,  it  having  been 
shewn  that  the  work  was  commenced  under  a  written 
agreement.  Lord  Tenierden  refused  to  look  at  an  un- 
stamped contract,  to  see  whether  certain  works,  alleged 
to  be  extras,  were  included  in  it  or  not.  But  these  papers 
were  not  offered  for  a  collateral  purpose,  but  as  direct 
evidence,  to  prove  a  specific  issue,  and  were  therefore  not 
admissible. — Secondly,  the  plea,  if  proved,  does  not  shew 
an  illegal  agreement.  The  petition  having  been  filed,  there 
were  two  parties  litigant  before  a  Committee  of  the  House 
of  Commons ;  the  petitioner  was  perfectly  master  of  the 
suit,  and  might,  if  he  pleased,  retire  from  it  at  any  time; 
and  if  he  might  retire,  he  might  do  so  on  any  terms  he 
pleased,  or  could  obtain.  In  the  present  case,  the  object  of 
the  petition,  as  set  forth  in  the  prayer,  **  that  the  election 
might  be  declared  null  and  void,"  was  fully  attained,  and 
the  petitioners  were  not  bound  to  proceed  for  the  mere 
object  of  establishing  the  charge  of  bribery,  or  in  order  to 
obtain  their  costs  by  means  of  a  decision  of  the  committee ; 
neither  were  they  obliged  to  run  the  risk  of  having  to  pay  the 
costs  of  the  opposition  by  a  decision  against  themselves,  in 
consequence  of  going  on  after  the  real  object  of  the  peti- 
tion was  satisfied.  The  Court  will  not  say  that  the  peti- 
tioner is  compelled  to  run  such  a  risk,  but  will  see  that 
he  is  in  the  situation  of  an  ordinary  suitor, '  who  is  at 
liberty,  in  the  course  of  the  suit,  to  make  What  terms  he 
pleases  with  the  opposite  party. 

Lord  Abingkr,  C.  B.-*If  I  entertained  any  doubt  upon 
the  question  raised  in  this  case,  I  should  deem  it  proper 

(a)  I  M.  &  Rob.  104.      {h)  A  Car.  &  P.  592.     {c)  M.  &  Mslk.  257. 
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qf  Ptmh  that  the  matter  should  be  put  into  a  course  of  further  in* 
IMS.  quiry ;  but  I  feel  no  doubt  whatever  on  the  subject,  and 
therefore  think  that  the  rule  should  be  refused.  The  prin- 
cipal question  in  the  case  is,  whether  the  Stamp  Acts  were 
intended  to  apply  where  the  instrument  is  used^  not  as 
evidence  of  an  obligatory  contract  between  the  parties^ 
but  to  shew  that  the  transaction  between  them  is  of  such 
a  nature  as  to  be  void  in  law.  And  there  are  many  author^ 
itiesi  that  for  such  a  purpose  it  may  be  received  in  evi- 
dence without  a  stamp.  It  is  admitted  by  the  learned 
counsel  to  have  been  decided,  that  a  party  who  sets  up 
an  usurious  contract,  may  prove  it  by  means  of  an  uih 
stamped  instrument;  but  he  says  that  this  is  an  exception, 
grounded  upon  the  peculiar  terms  of  the  statutes  against 
usury.  I  do  not  accede  to  that.  The  object  of  both  the 
statute  and  common  law  vFould  be  defeated,  if  a  contract, 
void  in  itself,  could  not  be  impeached,  because  the  written 
evidence  of  it  is  unstamped,  and  therefore  inadmissible. 
If  that  VFere  so,  a  party  entering  into  such  agreement 
might  avoid  the,  consequences  of  its  illegality,  by  taking 
care  that  no  stamp  should  be  affixed  to  it.  I  think,  there- 
fore, that  in  all  cases  where  the  question  is  whether  the 
agreement  is  void  at  common  law  or  by  statute,  and  the 
party  introduces  it,  not  to  set  it  up  and  establish  it,  but  to 
destroy  it  altogether,  there  is  no  objection  to  its  admis* 
sibility.  As  in  the  case  of  a  conspiracy,  or  an  agreement 
to  commit  a  robbery,  on  no  principle  could  it  be  contended 
that  a  contract  between  the  parties  for  the  commission  of 
such  an  offence  would  be  inadmissible  without  a  stamp. 
I  think  that  the  Stamp  Acts  are  made  for  a  different  pur- 
pose— they  are  made  to  prevent  persons  from  availing  them* 
selves  of  the  obligatdry  force  of  an  agreement,  unless  that 
agreement  is  stamped*  Tl:en  the  next  question  is,  whe- 
ther this  is  an  unlawful  agreement;  and!  think,  that  though 
it  may  not  be  so  by  any  statute,  yet  it  is  unlawful  by  the 
common  law.    Here  was  a  petition  presented  on  a  charge 
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of  bribery.  Now  this  is  a  proceeding  instituted  not  for  J 
the  benefit  of  the  individuals,  but  of  the  public — and  the 
only  interest  in  it  which  the  law  recognisesi  is  that  of  the 
public.  I  agree,  that  if  the  person  who  prefers  that  peti- 
tion finds,  in  the  progress  of  the  enquiry,  that  he  has  no 
chance  of  success,  he  is  at  liberty  to  abandon  it  at  any 
time.  But  I  do  not  agree  that  he  may  take  money  for  so 
doing,  as  a  means  and  with  the  effect  of  depriving  the 
public  of  the  benefit  which  would  result  from  the  inyesti- 
gation.  It  seems  to  me  as  unlawful  to  do  so,  as  it  would 
be  to  take  money  to  stop  a  prosecution  for  a  crime.  In 
either  case  the  prosecutor  might  say  that  he  is  not  bound, 
at  his  own  expense,  to  continue  an  enquiry  in  which  the 
public  alone  are  interested ;  but  such  a  reason  does  not 
amount  to  an  excuse,  where  he  receives  money  for  dis- 
continuing the  proceedings.  Without  saying  whether  it 
was  unlawful  to  receive  money  as  a  consideration  for  con- 
straining a  future  election,  it  is  enough  in  the  present 
case  to  determine,  that  a  contract  for  money  to  abandon  a 
petition  for  bribery  was  illegal,  and  being  so,  that  the 
papers  containing  the  evidence  of  it  did  not  require  to  be 
stamped. 

Pabke,  B. — I  am  of  the  same  opinion,  and  desire  to 
add  but  little  to  what  has  been  stated  by  the  Lord  Chief 
Baron.  In  the  first  place,  I  think  that  these  papers  are  not 
within  the  purview  of  the  statute,  which  applies  only  to 
instruments  used  as  evidence  of  a  binding  agreement,  and 
not  to  instruments  offered  for  a  collateral  purpose.  The 
cases  cited  in  argument  shew  that  such  papers,  though 
unstamped,  are  receivable  for  the  purpose  of  cutting  down 
an  agreement  Then  the  next  question  is,  was  this  an 
unlawful  agreement?  I  think  that  such  an  agreement  is 
unlawful,  because  the  penalty  imposed  on  a  member  for 
bribery,  is  a  penalty  imposed  for  the  benefit  of  the  public, 
and  the  case  is  the  same  as  that  put  by  the  Lord  Chief 
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jBfeA.  of  Pka»t  Baron^  of  money  taken  by  an  indmdual  to  stop  a  pvo- 

1838. 

secution. 

AldebsoNi  B. — I  am  of  the  same  opinion.  The  statate 
enacts^  that  a  stamp  is  necessary  upon  an  agreement, 
'*  whether  the  sakne  shall  be  only  evidence  of  a  contract, 
or  obligatory  upon  the  parties  from  its  being  a  written  in« 
strument"  Taking  the  whole  together,  it  must  be  im-* 
plied  that  a  stamp  is  unnecessaryi  where  the  instrument 
shews  no  contract  in  law,  and  cannot  be  enforced  between 
the  parties.  In  the  particular  cases  referred  to,  in  which 
a  stamp  was  required,  it  will  be  found  that  the  agree- 
ment in  each  was  valid  as  between  the  parties  to  it, 
though  not  obligatory  in  all  respects  and  as  to  others. 
Now  here,  the  written  papers  were  not  obligatory  be- 
tween the  parties,  and  they  were  put  in  evidence  to  shew 
what  is  called  a  void  agreement,  but  which,  under  the  oir- 
cumstances,  is  no  agreement  at  all.  I  think  the  agree- 
ment was  an  illegal  one. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


VfbereaniiMol- 
▼ent  debtor  wu 


Buzzard  r.  Bousfield. 

XN  this  case  the  defendant  had  been  arrested,  on  the  5th 
dJKb^' e"  ®f  February  last,  at  the  suit  of  another  plaintiff:  on  the 
eept  aitotwo     7ih,  he  filed  his  petition  in  the  Insolvent  Debtors'  Court 

Ok  too  CrOuttOTS 

Dancd  in  hu  for  his  discharge  under  the  Insolvent  Act,  and  on  the 
^^er^^Uiat  Hth  of  May  it  was  accordingly  ordered  by  that  Court, 
Sb^Ji^'hrriSSd  ^^^^  '^®  ®^°"'^  ^®  discharged  forthwith  as  to  all  the 
Bot  bo  dii-         debts  mentioned  in  his  schedule  except  Itwo,  one  of  which 

cbaigod  until  bo  '^    ' 

bad  beoD  in  coatody  for  16  montht ;  and  one  of  these  creditor!  (who  had  not  previously 
oommenced  any  action  against  him)  immediately  on  his  discharge  lodged  a  deUiner  against 
him:— flfU,  that  the  case  was  within  the  15th  section  of  the  Insolvent  Act,  7  Geo.  4,c,57,  and 
therefore  that  the  defendant  was  not  supersedeable  on  the  ground  of  the  plaintiff's  not  proceeding 
to  declare  within  two  terns. 
QMrnn,  whethtr  the  plaintiff  was  bound  to  proceed  farther  in  the  action  «t  alL 


1888. 
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was  that  due  to  the  present  plaintiff;  and  that  as  to  Aw^VJiMr, 

those  two  debts,  he  should  not  be  discharged  until  he 

had  been  in  custody  at  the  suit  of  those  creditors  for  the 

space  of  sixteen  months  from  the  date  of  filing  his  peti« 

tion.    At  the  time  when  this  order  was  made,  the  plaintiff 

had  not  commenced  any  action  against  the  defendant ;  but 

a  few  hours  afterwards,  he  lodged  a  detainer  against  him. 

The  plaintiff  had  not  since  proceeded  to  declare  in  the 

action. 

Kettjf  moved  for  a  rule  to  shew  cause  why  the  defend- 
ant should  not  be  discharged  out  of  custody.  It  is  clear 
that  the  defendant  is  supersedeable,  more  than  a  term  hav- 
ing elapsed  without  a  declaration  being  filed  against  him, 
unless  the  case  be  within  the  provisions  of  the  15th  sec- 
tion of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57,  on 
which  the  plaintiff  relies.  That  section  provides,  **  that 
no  prisoner,  who  shall  have  petitioned  the  Court  for  re- 
lief under  this  act,  shall,  after  the  filing  of  his  or  her  pe- 
tition, be  discharged  out  of  custody  as  to  any  action,  suit, 
or  process,  for  or  concerning  any  debt,  sum  of  money, 
damages,  or  claim,  with  respect  to  which  an  adjudication  in 
the  matter  of  such  petition  can,  under  the  provisions  of 
this  act,  be  made,  by  or  by  virtue  of  any  supersedeas,  judg- 
ment of  non  pros.,  or  judgment  as  in  the  case  of  a  nonsuit, 
for  want  of  the  plaintiff  or  plaintiffs  in  such  action,  suit, 
or  process  proceeding  therein."  It  is  submitted  that  this 
clause  applies  only  to  cases  in  which  the  action  was  com- 
menced, or  process  issued,  before  the  insolvent's  discharge 
under  the  act.  The  50th  section  has  a  material  bearing 
on  this  point.  It  provides  (inter  alia)  that  the  discharge 
of  any  prisoner  so  adjudicated  as  aforesaid,  as  to  any  debt 
or  damages  of  any  creditor  of  such  prisoner,  shall  be 
deemed  to  extend  also  to  all  costs  incurred  by  such  pri- 
soner before  the  filing  of  his  schedule,  in  any  action  or 
iuit  brought  by  such  creditor  against  such  prisoner  for 


\ 
\ 


StQ  CAflS  IK  THS  SXGBMVUf 

XMft.  t^  PUofi  ihe  reeoyery  of  the  same ;  and  that  all  penons,  as  to  whose 
.  ^''J  *  ^  demands  for  any  such  costs  the  prisoner  shall  be  so  ad* 
Pdxsass  judged  to  be  discharged,  shall  be  deemed  and  taken  to 
Souif  iBi.Ai  be  creditors  of  such  prisoner  in  respect  thereof,  subject  to 
aacertaining  the  amount  by  taxation  and  exammation.  The 
prisoner!  therefore,  is  not  discharged  as  to  costs  incurred 
subsequently  to  the  filing  of  his  schedule ;  so  that  a  ere* 
ditor  suing  him  after  he  has  filed  his  schedule,  may  inflict 
costs  upon  him.  Even  now,  therefore,  the  defendant  will 
not  be  discharged  from  the  costs  of  this  action:  why  is  he 
then  to  be  deprived  of  the  power  of  trying  whether  he  is 
liable  to  those  costs  ?  [Parket  B.— As  to  the  costs  accm« 
ing  after  the  filing  of  the  schedule,  the  law  gives  him  a 
protection,  because  he  may  plead  his  discharge  in  bar  as 
to  them.]  This  is  not  an  action  for  a  debt  with  respect 
to  which  an  adjudication  could  be  made,  according  to  the 
terms  of  s.  15,  not  having  been  commenced  until  after  the 
adjudication.  [Parke,  B. — ''Can  be  made''  means  "is 
authorised  by  this  act  to  be  made."  Alderion,  B. — An 
adjudication  can  be  made  with  respect  to  this  debt,  for  it 
has  been  made.  When  the  schedule  is  filed,  the  parties 
are  in  such  a  situation  as  that  the  Court  has  a  competent 
jurisdiction  to  direct  the  discharge  prospectively.  The 
case  seems  to  me  to  be  within  the  very  words  of  the  15th 
section.  A  declaration  would  be  a  perfectly  useless  ex* 
pense]. 

Parkb,  B.— I  think  it  is  clear  that  as  soon  as  the  de» 
fendant*s  discharge  is  perfected,  at  the  end  of  the  sixteen 
months,  he  will  have  a  good  plea  in  bar  to  any  action 
already  brought,  or  to  be  brought,  as  to  this  debt ;  he 
must  have  a  verdict  on  that  plea,  and  therefore  his  costsv 
The  only  difference  is,  that  as  to  the  costs  incurred  before 
the  filing  of  the  schedule,  the  law  gives  an  express  dis* 
charge  in  respect  of  them,  and  a  corresponding  remedy  to 
the  pbdnttfi.    The  i5th  section  waa  made  to  exonerate 
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unforlunate  plvntiffs  who  have  insolfent  d^bton,  from  'Mk^l^fM^ 
the  necessity  of  incurring  further  expense  in  proceeding 
against  them,  and  therefore  provides  that  the  rule  of  Court 
relating  to  the  supersedeas  shall  not  apply,  whenever  the 
defendant  has  filed  his  petition  and  schedule  in  the  losol- 
vent  C!ourt«  It  applies  to  all  actions,  whether  brought 
before  that  time,  or  brought  afkerwards  to  enable  the  ere* 
ditor  to  imprison  the  party  for  the  term  specified  in  the 
adjudication :  as  to  such  actions,  it  repeals  the  rule  as  to 
supersedeas  altogether,  in  order  to  relieve  the  plaintiff 
from  further  expense  in  a  case  where  it  is  altogether  un- 
necessary and  useless*  The  defendant,  therefore,  is  not 
entitled  to  he  discharged.  Perhaps  the  plaintiff  may  be 
bound  to  go  on  with  his  action  as  against  other  prisoners ; 
but  it  is  not  necessary  to  decide  that. 

Alderson,  B. — I  doubt  whether  the  plaintiff  is  even 
bound  to  go  on  within  a  year,  when  the  defendant  is  to  be 
discharged  after  sixteen  months :  it  is  necessary  to  com- 
mence  the  action,  for  the  purpose  of  authorizing  the  gaoler 
to  detain  the  party ;  but  it  does  not  seem  to  be  necessary 
to  go  on  with  it,  because  at  the  end  of  the  sixteen  months 
the  plaintiff  is  to  come  in  and  take  his  rateable  share  with 
the  other  creditors,  having  elected  to  oppose  the  debtor, 
and  punish  him  under  the  act.  It  is  enough,  however,  for 
the  present  purpose,  to  say  that  he  is  clearly  not  super- 
sedeable. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


Reynolds  v.  Pocock. 

JSARSTOW  h^di  obtained  a  rule  to  shew  cause  why  the  A  page  of  the 
defendant,  who  had  been  taken  on  a  capias  ad  satisfaci*  SISSii"  to  the 
endnm,  should  not  be  discharged  out  of  custody,  on  the  ^u««°<*privi- 
ground  that  he  was  privileged  from  arrest,  as  being  an  sn«it 
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&vA.  ^  P9tut  ordinary  serrant  ^vnth  fee  of  her  Majesty,  viz.,  a  page  of 
the  presence  of  the  second  class  in  ordinary*  The  affida* 
Tit  of  the  defendant  stated,  that  he  received  a  half-yearly 
salary;  that,  by  an  arrangement  between  him  and  the 
other  pages  of  the  same  class,  they  attended  on  her  Ma« 
jesty  month  about  in  rotation,  and  that  his  turn  of  attend- 
ance, according  to  that  arrangement,  would  arrive  on  the 
ISth  of  November;  but  that,  notwithstanding  such  arrange- 
ment,  he  was  liable  to  be  called  on  to  attend  at  any 
moment. 


Alexander  shewed  cause. — There  are  many  cases  in 
which  the  courts  have  refused  to  discharge,  on  motion, 
persons  attached  to  the  household  of  the  Sovereign ;  e.  g. 
a  gentleman  of  the  King's  privy  chamber  (a),  the  Somerset 
herald  (6),  the  deputy  governor  or  wardens  of  the 
Tower  (c).  On  the  other  hand,  the  privilege  has  been 
allowed  in  the  case  of  the  clerk  of  the  King's  kitchen  (cT), 
bis  coachman  in  ordinary  (e)t  and  other  menial  servants 
of  the  Sovereign  (/)•  But  although  the  privilege  has  been 
held  to  extend  to  menial  servants  of  the  Crown,  within 
which  class  it  is  alleged  that  the  case  of  this  defendant 
falls,  yet  it  has  been  said  that  such  persons  may  be  ar- 
rested after  notice  given  to  and  consent  obtained  from  the 
Lord  Chamberlain  (g) :  and  there  is  an  affidavit  in  this 
case,  stating  that  the  Lord  ChamberUin  has  been  applied 
to,  and  has  replied  that  he  cannot  interfere. 

(a)  LuntUff  v.  Battine^  2  B.  &  (f)  King  y.Fotier,  2  Taunt  167- 

Aid.  234.  (/)  See  Hattan  v.  Hopkmt,  6 

(6)  Letlie  v.  Dinuy,  1  C.  M.  &  M.  &  Sel.  271 ;  Sard  ▼.  Forrest, 

B.  678.  2  D.  &  R.  250,  1  B.  &  Cr.  139; 

(c)    Batton  v.  M'Lean,  2  Chit.  Bym  v.  Dibdin,  1  C.  M.  &  R.  821 ; 

R.  48;  Bidgood  v.  Davks,  6  B.  Aldndge  v.  Barry,  3  Dowl.  P.  0. 

k.  C.  84.  450,  n. 

(lO  Bartktt  v.  Et¥be$,  5  T.  R.  (g)  2  Keb.  3,  485;  T.  Raym. 

686.  485;  lTidd.Pr.l90. 
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Pbr  Curiam.— We  think  it  ia  clear  that  the  privilege  JMi.  ^Fim^ 
extends  to  this  defendant,  who  is  bound  to  attend  the    ^  ^^'^^^  ^ 


Queen  as  an  ordinary  servant  with  fee.  Rkvnolds 


Rhmmx* 


HODSON  V.  PENNELL. 

\jHANDLESShhA  obtained  a  rule  to  shew  cause  why  WhtnaplMb 
the  judgment  signed  by  the  plaintiff  should  not  be  set  ^''S^^^ 
aside  for  irregularity.     The  defendant  had  obtained  time  » ^'^^•^  ^y» 

"  "^  contrary  to  the 

to  plead,  which  expired  on  the  Ist  of  November.     On  niieorH.T.4 
the  morning  of  the  Snd,  before  the  opening  of  the  office,  irregniwity,  m 
the  defendant's  attorney  delivered  a  plea  dated  the  Ist;  «»«*n«»«ty. 
the  plaintiff  treated  it  as  a  nullity,  and  signed  judgment. 

Humfrey  shewed  cause. — The  question  turns  upon  this, 
whether  the  delivery  of  a  plea  so  dated  was  a  nullity  or  only 
an  irregularity.  Now,  the  rule  of  H.  T.  4  Will.  4,  (Gene- 
ral Rules  and  Regulations,  s.  1,)  which  has  the  force  of  an 
act  of  Parliament,  expressly  requires  that  every  pleading 
shall  be  entitled  of  the  day  when  it  was  pleaded,  and  $haU 
bear  no  other  time  or  date.  It  would  seem  to  follow, 
therefore,  that  if  it  does  bear  another  date,  it  is  altogether 
a  nullity.  It  is  difficult  to  determine  the  precise  limits 
between  irregularity  and  nullity ;  but  it  has  been  held  that 
where  a  plea  required  to  be  signed  by  counsel  is  not  so 
signed,  it  may  be  treated  as  a  nullity  (a);  although  that  is 
required  only  by  a  rule  of  practice  established  by  the 
authority  of  the  Courts,  and  not  under  an  act  of  Parlia- 
ment. So,  if  a  defendant,  after  craving  oyer  of  a  deed, 
do  not  set  forth  the  whole  deed,  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea :  Wallace  v.  Duchess  of 
Cumberland  (6).    So,  where,  in  several  penal  actions 

(a)  Samueh  v.  Dunne,  3  Taunt.  386.  (i)  4  T.  B.  370. 


im/*^  «8»ltiit  dMbrait panieB  under  th€  S7  Geo.  8,  e.  1,  b.  ft,  for 
priming  illegal  schedules  of  the  lottery,  the  plaintiff  had 
joined  them  all  in  one  affidavit  to  hold  to  bail»  instead  of 
filing  a  separate  affidavit  agaiilst  each,  it  was  held  that  the 
irregularity  was  not  waived  by  their  putting  in  bail,  and 
the  Court  stayed  the  proceedings  against  all  of  them  on 
motion:  Goodwin  y.  Parry  (a).  That  was  in  effect  a 
decision  that  such  an  affidavit,  being  in  contravention  of 
the  statute,  was  altogether  a  nullity.  Newnh€m  yMmnny{b)^ 
where  a  similar  objection  to  a  declaration  was  considered 
as  being  waived  by  lapse  of  time,  may  be  relied  on  for  the 
defendant ;  there,  however,  the  defendant  himsdf  treated 
it  as  an  irregularity  only,  and  songht  to  set  it  aside  on  that 
ground ;  and  the  Court  therefore  said  that  for  such  put^ 
pose  he  must  apply  promptly. 

Lord  Abikgea,  C.  B.-^A  nullity  is  a  nullity  fVom  be- 
ginning to  end,  and  cannot  be  waived.  Suppose  a  man 
has  put  the  5th  by  mistake  for  the  6th,  is  he  not  to  be  at 
liberty  to  shew  that  ?  The  rule  must  be  absolute,  but 
without  costs,  as  this  appears  to  be  the  first  decision  on 
the  point. 

ParkKi  B.— There  is  no  decision  on  the  point,  and  the 
most  convenient  course  certainly  is  to  construe  this  as  an 
irregularity  only. 

Aldbrson,  B.— The  act  of  Parliament  says  that  all 
writs  must  bear  date  on  the  day  when  issued;  but  if  they 
are  tested  on  a  different  day,  they  are  not  held  void,  but 
it  is  only  considered  as  an  irregularity,  for  which  they  may 
be  set  aside.  When  the  rule  says  that  pleadings  shall 
bear  the  date  when  they  are  delivered,  and  no  other,  it 
means  that  they  shall  not  be  entitled  generally  of  the 

(a)4T.It.«77.  (i)5D.F.C.SMb 


•em.    Tbitplea  it  right  on  llie  faeeof  It ;  tnd  tli«  wtmg  Am**  </  m«»» 
d«ting  w  in  the  natttre  of  a  mistake.    Where  a  plea  bears  '  . 

BO  aignatore  of  coonseli  it  is  wrong  on  the  face  of  it;  and       Hodmr 
the  aame  obaerratlon  applies  to  the  other  cases  cited  by     rMfmntu 
Mr.  Hnmftey. 

Rule  absolute  irithoat  costs. 


Jones  9.  Jofm  WiXtIiams. 

X  HIS  was  an  action  of  debt,  under  the  1 1  Geo.  3,  c  1 9,  s.  4,  The  4th  lectioD 
to  recover  the  double  value  of  certain  furniture  and  cattle  al-  5  w^*?|^^*^^ 
leged  in  the  declaration  to  be  the  goods  of  William  Williams,  •pp^c*  ^  penti 
the  father  of  the  defendant,  who  was  tenant  to  the  plaintiff  by  wAm^miii 
of  a  farm  in  the  county  of  Merioneth,  and  to  have  been  **Th«efor«,in 
fraudulently  removed  from  the  premises  by  the  assistance  ^."^^V*^ 
of  the  defendant.    The  only  plea  was  not  guilty.    At  the  11  Geo.  2,  c  19, 
trial  beforei^ati^^aii,  J.^at  the  last  Merionethshire  assizes^  double  Ttine  of 
the  plaintiff  having  proved  that  WnTiam  Willianjs  was  in  SJ^^^^^oTtd 
arrear  for  rent  to  the  amount  of  170/.,  and  that  the  defend-  ^m  the  pre- 

.  ml  Iff  t  of  s 

ant  and  his  brother  had  assisted  in  the  removal  of  part  of  tenant,  the  pies 
the  furniture,  and  some  of  the  live  stock,  of  the  value  of  ^^^"^^  ^^' 
about  80/.,  from  the  farm  to  the  house  of  the  defendant's  goUtj)  b  itfli 

pleadable,  not- 

father-inJaw»— the  defendant  tendered  evidence  to  prove  withstanding 

that  under  the  will  of  a  relative  who  had  died  while  his  gnd  p'au^^tho 

brother  and  himself  were  infants,  they  were  entitled  to  equal  ^^  *«»  ^""«- 

shares  with  their  lather  of  the  furniture  and  stock  on  the 

farm,  and  that  a  valuation  having  been  made  of  the  whole, 

the  goods  and  cattle  removed  had  been  assigned  to  them 

as  their  shares,  and  they  had  accordingly  taken  them  away. 

llie  plaintiff's  counsel  contended  that  this  defence  was 

not  admissible  under  the  plea  of  not  guilty,  for  that  thereby 

the  property  of  William  Williams  in  the  goods  were  ad- 

mittedr    For  the  defendant  it  was  answered,  that  this  was 

a  penal  action  within  the  provisions  of  the  atat.  21  Jac.  1, 

c«4f  8.4,  and  therefore  the  plea  of  Mt  guilty,  not  with* 


876  cAsss  in  th»  bxohmukb, 

^  PiM#»  standing  the  new  nilesi  put  all  the  facts  in  issue ;  for  which 
Earl  Spencer  v.  SwanneU{a)  was  cited  as  an  authority. 
The  learned  Judge  received  the  evidencct  and  a  verdict 
was  found  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  the  sum. of  160^^  m 
ease  the  Court  should  think  it  inadmissible.  In  the  com- 
mencement of  this  tenuj 

Jervis  moved  accordingly*  —  The  question  is,  whe- 
ther the  plea  of  not  guilty,  in  this  action,  is  given  by  the 
Stat.  21  Jac.  1,  c.  4,  s.  4.  The  statute  11  G.  2,  c.  19,  clearly 
does  not  give  it.  It  must  be  admitted,  since  the  case  of 
Earl  Spencer  v.  Sioannell,  that  this  is  a  penal  action :  but 
the  question  is  whether  the  fourth  section  of  the  statute  of 
James  applies  where  the  action  is  given  by  statutes  subse« 
quent.  An  opinion  was  certainly  intimated  by  the  Courts 
in  Earl  Spencer  v.  Swannell,  that  it  does ;  but  the  point 
did  not  arise  in  that  case.  [Parke ^  B. — The  point  was 
much  considered  by  the  Court.]  The  fourth  section  b  the 
same  in  terms,  as  to  this  matter,  as  the  preceding ;  and 
they  have  been  held  not  to  apply  to  actions  under  subse- 
quent statutes.  \Par1ce,  B. — The  first  section  is  limited 
to  the  proceedings  in  which  there  was  the  option  thernn 
mentioned.]  The  words  are  large  enough,  in  both,  to 
comprehend  all  penal  actions.  The  11  G.  2,  c.  19,  s.  3, 
expressly  gives  the  plea  of  the  general  issue  to  the  tenant 
himself,  but  s.  4,  gives  none  to  the  party  assisting  in  the 
removal ;  whence  it  may  be  inferred  that  it  was  not  in- 
tended he  should  avail  himself  of  it.  Besides,  there  is  no 
express  decision  that  not  guilty  was  a  good  plea,  even  be- 
fore the  new  rules;  it  was  doubted  in  Coppin  v.Carter{b), 
and  in  Faulkner  v.  Chevell  (c).  [Lord  Abinger,  C.  B. — ^You 
are  too  late  for  that  objection  after  verdict.] 

Cur.  adv.  vult. 

(a)  3  M.  &  W.  164.  (6)  1  T.  R.  462. 

(c)  5  A(L  a;  B.  213;  6  N.  6fM.  704. 
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On  a  subsequent  day,  '^^  ^  f^^» 

1838a 

' — ^— ^ 
Liord  AbinoeRi  C.  B.,  said, — ^The  question  in  this  case        johbi 

was,  whether  the  plea  of  the  general  issue  was  a  proper  williaum. 
plea  to  a  penal  action  to  recover  the  double  value  of  goods 
which  had  been  removed  to  avoid  a  distress.  We  are  of 
opinion  that  it  was :  that  the  new  rules  do  not  at  all  pre- 
vent parties  from  pleading  the  general  issue  to  penal 
actions,  and  that  the  fourth  section  of  the  2i  Jac.  1 ,  c.  4,  is 
applicable  also  to  subsequent  statutes.  There  will  there- 
fore be  no  rule. 

Parke,  B. — The  case  of  Earl  Spencer  v.  Stcannell  was 
mentioned  as  in  effect  deciding  the  point.  We  are  satisfied 
that  the  clause  of  the  act  of  21  Jac.  1,  c.  4,  which  has  been 
alluded  to,  applies  to  the  subsequent  statutes.  I  agree, 
therefore,  with  my  Lord,  that  there  should  be  no  rule  in 
this  case. 

Rule  refused. 

♦     ■ 

Davies  v.  Griffiths. 

JBuSBY  moved  for  a  rule  calling  on  the  under-sheriff  TbeiheriiTf 
of  Merionethshire,  under  the  stat.  1  Vict.  c.  55,  s.  S,  to  ^^gnJ^geUn^^ 
shew  cause  why  he  sliould  not  answer  for  a  contempt,  in  *iS['[^|vicl^c'55 
taking  larger  fees  than  those  allowed  by  the  table  of  fees  or  the  uble  of 


fees  luiiui 

made  in  pursuance  of  that  statute.  Execution  having  under  iu 
issued  against  the  defendant  on  a  judgment  for  a  sum 
under  1002.,  his  goods  were  seized  under  the  fi.  fa.,  and 
sold  by  auction ;  and  the  under-sheriff  charged  not  only 
his  fees  for  the  auction,  but  also  for  his  poundage,  under 
the  29  Eliz.  c.  4. — Busby  argued,  that  that  statute  was 
impliedly  repealed  by  the  1  Vict.  c.  55,  s.  2,  which  enacts 
that  **  from  and  after  the  passing  of  this  act,  it  shall  be 
lawful  for  sheriffs,  or  their  officers  concerned  in  the  exe- 
cution of  process  directed  to  sheriffs,  to  demand,  take, 
VOL.  IV.  D  D  M.  w« 
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Mgeh.  of  Pkoi,  and  receive  such  fees,  and  no  more,  as  shall  from  time  to 
1838  • 

^     time  be  allowed  by  any  officer  of  the  several  Courts  of 

Davies       Law  at  Westminster,  charged  with  the  duty  of  taxing 

OairriTat.     ^^^^^  '^  ^"^^  courts,  and  under  the  sanction  and  authority 

of  the  judges."    The  table  of  fees  drawn  up  in  pursuance 

of  that  statute  expressly  specifies  the  fees  to  which  the 

sheriff  is  to  be  entitled  on  a  sale  by  auction.     [Lord 

Abingeff  C.  B. — I  believe  it  was  never  meant  by  this  act 

of  Parliament  to  meddle  with  poundage  at  all.     Pari^, 

B. — ^Your  argument  must  go  to  this  extent,  that  if  the 

sheriff,  at  the  request  of  the  party,  does  not  sell   by 

auction,  he  can  have   no  fees;    nor  if   he  takes  the 

body.] 

Lord  Abinoer,  C.  B. — ^This  act  of  Parliament  relates 
only  to  fees  provided  for  by  the  acts  mentioned  in  it  and 
expressly  repealed,  or  by  custom :  it  does  not  affect  the 
rights  of  sheriffs  under  acts  of  Parliament  not  mentioned 
in  it. 

Parks,  B.,  and  Gurney  B.,  concurred. 

Rule  refused. 


Camdbn  0.  FtETCHER,  Executor  of  Mary  Burcombe, 
Deceased. 

Where  ■  party    i\SSUMPSIT  for  work  and  labour,  journeys  and  attend* 
duetotheesute  ances,  done  and  given,  and  materials  provided,  by  the 

of  a  person 
deceased,  for 
the  purpose  of 
providing  tlie 
funera],  he  will 
not  thereby 
become  charge- 
able as  executor 

de  son  tort,  unless  he  receive  a  greater  sum  than  is  reasonable  for  that  purpose,  regard  being 
had  to  the  estate  and  condition  of  the  deceaicd :  which  is  ■  quotiion  for  tlio  jury. 


plaintiff  for  the  intestate  in  her  lifetime,  and  on  an  ac* 
count  stated  between  them.  Pleas — first,  non  assumpsit; 
secondly,  ne  unques  executor ;  thirdly,  plene  adminbtra* 
vit;  on  which  issues  were  joined.    At  the  trial,  before  the 
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under-^beriffof  Middlesex,  it  appeared  that  the  action  was  BttcK  of  PUa$, 
brought  by  the  plaintiff,  who  was  an  apothecary,  against  ^  '  '  ^ 
the  defendant  as  executor  de  son  tort  of  Mary  fiurcombe,  Camdbit 
to  recover  the  sum  of  8/.  12$.^  the  amount  of  the  plaintiff's  FiBTcucm. 
bill  for  medicines  supplied  to  and  attendance  upon  the 
deceased.  It  was  proved  that  the  deceased,  who  was  the 
mother-in-law  of  the  defendant,  had  been  entitled  to  an 
annuity  of  15L  a-year,  payable  out  of  lands  occupied  by  a 
Mr.  Slack.  For  some  time  berore  her  death,  she  had 
resided  in  the  defendant's  house.  After  her  death,  the 
defendant  applied  to  Slack  for,  and  received  from  him, 
the  sum  of  7/.  10«.,  being  the  amount  of  a  half-year's  pay- 
ment^ which  had  become  due,  of  the  annuity,  for  the  pur- 
pose of  paying  the  expenses  of  her  funeral ;  and  it  appeared 
that  he  applied  5L  l5s.of  the  money  to  that  purpose.  The 
balance  of  1/.  IBs.  remained  in  his  hands,  but  he  had 
stated  to  the  plaintiff  his  willingness  to  pay  it  over  to  the 
other  creditors  of  the  deceased ;  claiming,  however,  to  be 
entitled  to  payment  to  a  greater  amount  for  her  board  and 
lodging,  and  for  the  hiring  of  a  nurse  to  attend  her. 
It  was  contended  for  the  defendant,  that  this  was  not 
sufficient  evidence  to  charge  him  as  executor  de  son 
tort,  and  the  under-sheriff  was  called  upon  to  nonsuit 
the  plaintiff.  He  however  declined  to  do  so,  but  stated 
that  he  would  withhold  the  writ  of  trial,  in  order  to  give 
the  defendant  an  opportunity  of  taking  the  opinion  of  the 
Court :  and  he  left  it  to  the  jury  to  say  whether  the  de- 
fendant was  proved  to  be  executor  de  son  tort.  The 
jury  having  found  a  verdict   for  the  plaintiff,   damages 

Lee  obtained  a  rule  nisi  for  a  nonsuit  or  new  trial,  on 
the  ground  that  the  evidence  was  not  sufficient  to  charge 
the  defendant  in  the  character  of  executor  de  son  tort,  or 
that^  at  all  events,  the  under-sheriff  ought  himself  to  have 

dd2 
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Affik.  ^  Ptuu,  decided  that  point,  and  not  to  have  left  it  to  the  jury  as  a 
question  of  fact. 

Martin  shewed  cause. — There  was  abundant  evidence 
to  go  to  the  jury  that  the  defendant  was  executor  de  soa 
tort.  It  is  laid  down  in  all  the  authorities  that  the  receipt 
of  debts  of  the  deoeasedi  for  the  purpose  of  adoiioi&tra? 
tion,  is  sufficient  to  make  the  party  chargeable  as  executor 
of  hit  own  wrong ;  Reads  case  (a) ;  Com.  Dig.  Admini* 
strator,  (C.)  And  it  is  as  clearly  estabUshed,  that  an  exe* 
cutor  de  son  tort  cannot,  as  against  other  creditorsi  retain 
for  his  own  debt ;  CouUer^s  case  (b) ;  Curtis  y.  Verwm  (c).' 

Lee,  contra. — The  authorities  referred  to  do  not  apply 
to  this  case.  It  is  clear  that  the  mere  act  of  directing  the 
funeral  of  the  deceased  will  not  make  the  party  executor 
de  son  tort.  In  Williams  on  Executors^  Vol.  l,  p.  151>  k 
is  said^  *'  There  are  many  acts  which  a  stranger  may  per- 
form without  incur ing  the  hazard  of  being  involved  hi  such 
an  executorship ;  such  as  locking  up  the  goods  for  preserV'^ 
ation,  directing  the  funeral  in  a  manner  suitable  to  the 
estate  which  is  left,  and  defraying  tiie  expenses  of  such 
funeral  himself,  or  out  of  the  deceased's  effects/'  &c., 
**  for  these  are  offices  merely  of  kindness  and  charity.^ 
And  again,  (p.  152),  "  So,  if  a  man  lodge  in  my  house, 
and  die  there,  leaving  goods  therein  behind  him,  I  may 
keep  them  until  I  can  be  lawfully  discharged  of  them, 
without  making  myself  chargeable  as  executor  in  my  own 
wrong.*'  This  was  one  solitary  receipt  of  a  single  sum  of 
money,  for  the  express  purpose  of  providing  for  the 
funeral ;  and  the  defendant  offered  to  pay  over  the  sur- 
plus. In  Serle  v.  Waierworth  (J),  stronger  acts  of  Inter- 
ference than  this  were  held  not  to  be  sufficient  to  charge 

(a)  5  Co.  34.  (c)  3  T.  R.  59? ;  S.  C.  in  error, 

(6)  Id.  30.  2  H.  Bl.  18. 

{d)  Ante,  p.  9. 
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the  defendant  as  executrix  de  son  tort.    \ Parke,  B. — ^The  £m*-  ^  Pt«M» 

100Q 

only  question  seems  to  be,  whether  the  derendant*8  receipt  ^     ^ 

of  a  sum  which  turned  out  to  be  more  than  was  necessary      Camden 

for  the  expenses  of  the  funeral^  would  not  make  htm  exe-     plitohbb. 

cfitor  de  son  tort,  he  having  a  right  to  receire  and  retain 

for  the  reasonable  expenses  of  the  funeral  only.    That 

would  be  a  question  for  the  jury^  whether  he  received 

more  than  the  reasonable  expenses.]    No  such  question 

was  left  to  the  jury,  but  only  the  question  of  law,  which 

ought  to  have  been  determined  by  the  Court,  whether  the 

fhols  were  sufficient  to  make  him  executor  de  son  tort. 

The  defendant  could  not  tell  beforehand  the  precise  ex« 

pense  of  the  funeral. 

Lord  Abikger,  C.  B. — It  appears  to  me^  that  the  under- 
sheriff  ought  to  have  left  it  to  the  jury  to  say  whether  the 
auni  of  7/.  IOj.  was  a  greater  sum  than  the  defendant  ought 
to  receive  for  the  purpose  of  providing  for  the  funeral.  I 
should  certainly  have  thought  that  it  was  not.  The 
under-sIierifFhas  in  effect  reserved  it  for  the  Court  to  say 
whether  the  71.  lOs.  was  assets  in  the  hands  of  the  defend- 
ant t  but  we  cannot  decide  that ;  he  should  have  left  it  to 
the  jury.  The  rule  must  therefore  be  absolute  for  a  new 
trial.     . 

Pajikb,  B. — There  is  no  doubt  that  the  undertaking  to 
order  the  funeral  of  a  deceased  person,  and  appropriating 
a  reasonable  sum  to  that  purpose,  does  not  make  the  party 
an  executor  de  son  tort.  The  defendant  had,  therefore^  a 
right  to  receive  a  reasonable  amount  for  this  purpose,  the 
expenses  being  calculated  on  what  must  be  assumed  to  be 
an  insolvent  estate :  if  he  receives  more,  he  in  effect  pays 
out  of  the  assets.  Whether  he  did  so  or  not,  should  have 
been  left  to  the  jury. 

GuRMXYi  B.»  concurred. 

Rule  absolute  for  a  new  trial. 
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Bieh,  of  Pleat, 
1838. 


Where  a  de- 
fendant, on 
being  arrested, 
gave  bail  to  the 
iheriflT,  and 
•ubsequently 
obtained  an 
order  to  stay 
proceedings  in 
the  action,  on 
payment  of  debt 
and  cosU  furth- 
wiih/*  the  plain- 
tiff to  be  at 
liberty  to  sign 
final  judgment, 
and  i«sue 
execution  for 
the  amount," 
if  the  debt  and 
costs  were  not 
ao  paid ;  and 
default  being 
made  in  pay- 
ment, the  plain- 
tiff took  an 
assignment  of 
the  bail- bond, 
and  issued  pro- 
cess agrtinst  the 
bail,  after  which 
the  defendant 
died  i^  Held, 
that  the  bail 
were  entitled 
to  stay  proceed* 
ings  on  the 
batl-bcnd  on 
payment  of 
costs ;  that  the 
order  did  not 
rei|uire  them  to 
put  the  plkititiff 
into  a  condition 
to  siKn  judg- 
ment, by  justi- 
fyintr  bail  above, 
and  therefore 
he  had  not  lost 
a  judgment  by 
their  laches. 


IbaaC)  Assignee  of  the  Sheriff  of  Middleaex^r.  Rickaedo 
and  Another. 

JlN  this  case  the  defendant  in  the  original  action  was 
arrested  on  the  6th  of  July,  and  gave  bail  to  the  sheriff.  On 
the  14th,  an  order  was  made  to  stay  proceedings  upon  pay- 
ment of  the  debt  and  costs  forthwith,  "  the  plaintiff  to  be 
at  liberty  to  sign  final  judgment,  and  issue  execution  for 
the  amount/*  if  the  debt  and  costs  were  not  so  paid.  The 
costs  were  taxed  on  the  17th  of  July  ;  and  on  the  14th  of 
August,  an  assignment  of  the  bail-bond  was  taken,  and  a 
writ  issued,  the  debt  and  costs  not  having  been  paid.  On 
the  9th  of  September,  the  original  defendant  died.  Under 
these  circumstances,  Archbold  obtained  a  rule  to  stay  pro- 
ceedings on  the  bail-bond  on  payment  of  costs. 

Jervls  shewed  cause. — The  plaintiff  not  having  declared 
de  bene  esse,  no  trial  has  been  lost ;  but  if  by  the  laches 
of  tlie  bail  the  plaintiff  has  lo^t  a  judgment,  the  effect  will 
be  the  same,  and  the  Court  will  not  interfere.  This  will 
depend  upon  the  construction  of  that  part  of  the  order 
which  authorizes  the  plaintiff  to  sign  final  judgment. 
Surely  it  cannot  mean  that  the  bail  are  to  be  discharged, 
and  the  plaintiff  is  to  take  the  security  of  the  original 
defendant  only.  If  so,  as  the  order  in  question  is  a  mere 
matter  of  course,  bail  might  always  be  discharged  without 
any  corresponding  advantage  to  the  plaintiff,  for  the  de- 
fendant might  never  intend  to  pay  the  debt  and  costs.  The 
meaning  is,  that  if  the  money  be  not  paid,  and  bail  be  put 
in,  the  plaintiff  shall  not  be  put  to  the  expense  of  a  trial  to 
ascertain  the  amount,  but  may  sign  judgment  immediately. 
To  do  this,  the  bail  to  the  sheriff  must  justify  bail  above, 
in  order  to  put  the  plaintiff  into  a  condition  to  sign  judg- 
ment ;  and  not  having  done  so,  they  have  been  guilty  of 
laches,  and  the  Court  will  not  interfere. 
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Arehboldf  contrj^. — ^The  authority  to  sign  judgment  is  £««*•  «/  ^^mu, 
for  the  benefit  of  the  plaintiff,  and  the  defendant  obtains  no  ^ 

advantage,  not  even  delay,  from  that  part  of  it  on  which  the  Imao 
question  turns.  There  is  no  authority  upon  the  subject ;  rickaedo. 
but  the  uniform  practice  has  been  to  treat  this  part  of  the 
order  as  a  benefit  to  the  plaintiff,  and  an  authority  for  him 
to  enter  a  common  appearance,  or  to  sign  judgment  without 
an  appearance,  the  effect  of  the  order  being  a  consent  bind- 
ing the  parties^  that  in  default  of  payment  the  judgment 
may  be  signed  immediately. 

Parke,  B. — This  question  appears  to  turn  on  the  mean- 
ing of  the  condition  introduced  into  the  order.  If  no  order 
had  been  made,  the  plaintiff  would  not  have  been  entitled 
to  have  the  bail-bond  stand  as  a  security,  because  he  had 
not  declared  in  the  original  action ;  but  if  by  the  laches  of 
the  bail  he  has  lost  a  judgment,  the  Court  will  not  inter- 
fere to  relieve  the  bail.  The  order,  upon  the  face  of  it, 
merely  imports  that  the  plaintiff  is  to  be  at  liberty  to  secure 
himself  by  signing  final  judgment ;  but  it  is  said  that  it 
means  more,  and  that  the  bail  are  bound  to  put  the  plaintiff 
into  a  condition  to  do  so  by  justifying  bail.  In  my  opinion^ 
it  means  only  what  the  words  import,  and  if  the  plaintiff 
wishes  to  avail  himself  of  the  security  of  the  bail,  he  should 
take  care  to  insert  in  the  order  a  clause  compelling  the  bail 
to  the  sheriff  to  put  in  special  bail,  so  as  to  enable  the 
plaintiff  to  sign  final  judgment,  and  at  the  same  time  keep 
the  security  of  the  bail.  If  this  be  not  done,  I  think  the 
rule  authorizes  the  plaintiff  to  sign  final  judgment  upon 
entering  a  common  appearance,  which  the  plaintiff  might 
have  done  in  this  case,  and  therefore  has  not  lost  a  judg- 
ment. 

Lord  Abinger,  C.  B. — I  agree  with  my  Brother  Parke 

in  the  construction  which  he  has  put  upon  the  rule.     The 

plaintiff  is  to  be  at  liberty  to  sign  judgment  without  special 

bail. 

Rule  absolute; 
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ExdL  of  PUo$t 

1S38.  ^  Richardson  r.  Daly  and  Rigglbsford. 

Where  a  de-  C/.  JONES  had  obtained  a  rule  calling  on  the  plaintiff 

than  four"^'*  *©  shew  cause  why  the  judgment  signed  in  this  case  against 

T"ii«lo^of  a  ^^®  defendant  Rigglesford,  should  not  be  set  aside  for 

writ  of  capias  irregularity.     It  appeared  from  the  affidavits,  that  a  capias 

grre^he  plain-  ad  respondendum  having  issued  against  Rigglesford,  he 

seoffno^t7  g*^®  ^^®  plaintiff's  attorney,  seven  months  afterwards,  a 

enter  up  jttdg-  cognovit,  by  force  of  which  the  attorney  entered  an  ap- 

tfaattheattomey  pearance  for  him,  and  afterwards  signed  judgment  for 

rmpowtrcd  Want  of  a  plea.     It  was  objected  for  the  defendant,  first, 

(without  aj^^^^  ^jj^j.  ^g  ^j^g  cognovit  did  not  expressly  authorize  the  plam- 

ity  for  that  tiff 's  attorney  to  enter  an  appearance,  he  had  no  right  to 

notwitbsunding  do  80 ;  and  secondly,  that  the  cognovit  not  having  been 

toe)^toenter  gi^en,   nor    the    appearance   entered,  until    more    than 

an  appearance     fQj,,.  months   after  the   issuing  of  the  writ,   they   were 
forthede&nd-  ^  . 

ant,  and  to  take  altogether  inoperative,  there  being  then  no  valid  writ  in 
ceedingtnceea-   existence  upon  which  to  found  them. 

larytaobtahiiDg 

judgmmt.  Parke,  B. — This  rule  must  be  discharged  with  costs. 

I  have  consulted  the  Master,  who  certifies  the  practice  to 
^  be,  (as  the  plain  sense  of  the  matter  is),  that  a  cognovit  is 

supposed  to  be  given  by  a  defendant  who  is  in  Courts  and 
to  authorize  the  plaintiff's  attorney  to  do  every  thing 
necessary  for  proceeding  with   the   action  in  order  to 

/  obtain  judgment,  and  consequently  to  enter  an  appearance 

if  necessary.  Then,  with  respect  to  the  other  objection, 
if  a  defendant  chooses  voluntarily  to  come  into  Court  and 
give  a  cognovit  after  the  writ  has  ceased^  from  lapse  of 
time^  to  be  in  force  against  him,  surely  it  is  competent  to 
him  to  do  so,  since  the  only  object  of  the  writ  is  to  bring 
him  into  court. 

The  other  Barons  concurred. 

Rule  discharged,  with  costs. 

Plait  appeared  to  shew  cause  against  the  rule. 
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Eseh*  of  PUmif 
1838. 

Wainwright  and  Another,  Assignees  of  Edward         ' 
SuAKELLi  an  Insolvent,  ».  Clement  and  Another. 

Assumpsit  for  money  had  and  received  to  the  use  of  Where  a  penon 
Ihe  plaintiffli  as  assignees,  and  on  an  account  stated  be-  drcam«uncet, 
tween  them.     Pleas,  1st,  non  assumpserunt ;  2ndly,  as  to  ^^'"articuUuf 
the  sum  of  378A  3$.  6^.,  parcel  of  the  monies  in  the  first  crediton,  em- 
oouni  mentioned,  payment  of  that  sum  to  the  provisional  ney  to  endei-  * 
usignee  of  the  Insolvent  Debtors'  Court ;  Srdly,  as  to  the  I^",V«„*j5^ent 
sum  of  8R  I9s.  lid,,  further  parcel  of  the  monies  in  the  ^^ithaiibit 

«  .         1  .  1  1       1    o      1     crcditow.  bnt 

fifst.  count  mentioned,  actionem  non,  because  the  defend-  that  &iUog,  tbe 
ants  say  that  that  sum  was  a  sum  of  money  belonging  to  thatl^tfgoodi 
tbe  said  Edward  Shakell,  and  being  and  remaining  in  the  J^°|[^|^*^jnd 

hands  of  the  defendants  at  the  time  when  he  subscribed  that  he  should 
1  ,1  t*  1  '  iSO  through  Uie 

ms  petition  and  executed  the  assignment  of  his  estate  and  insoiTent  Debt- 
effects  as  such  insolvent  debtor  as  aforesaid,  and  now  ^rtbat'hto 
remaining  in  the  hands  of  the  defendants :  and  that  t)ie  said  ^^^^  »isht 

be  laleably 

£dward  Shakell,  before  and  at  the  time  when  he  so  sub-  divided  amongrt 
■eribed  his  petition  and  executed  such  assignment  as  afore-  .nVtht  ^>odi 
said,  was  indebted  to  the  defendants  in  a  large  sum  of  ^'f.  "^I^  *^^ 

^  cordiDgly,  and 

money,  to  wit,  100/.,  for  work  and  labour  then  done,  and  the  prooeeda 
materials  for  the  same  provided  by  the  defendants  as  tbe  insolvent's 
attorneys,  solicitors,  and  agents  of  and  for  the  said  Eklward  o'er"by^the 
Shakell,  and  on  his  retainer,  and  for  journeys  and  other  auctioneer  to 

the  attorney, 

attendances  made  and  given  by  the  defendants  for  the  said  who  (after 

Edward  Shakell,  at  his  request,  &c.  &c.  [proceeding  in  ^'ymentVto 

the  ordinary  form  of  a  plea  of  set-off.]  Snh'elnXnt) 

Fourth  plea,  as  to  the  same  sum  of  84^.  I9s.  III/.,  that,  reuined against 

long  before  and  at  the  time  of  the  defendants'  receiving  the  the  whole 

aaid  sum  of  money,  they  had  been  and  were  the  attorneys  biii°for\he  " 


and  solicitors  of  and  for  the  said  Edward  Shakell,  and  that  ^'"^?^  *  . 

for  the  insol- 

the  said  Edward  Shakell,  before  and  at  the  several  times  ^enu^HeU, 

that  this  waa 
not  a  voluntary 
transfer  or  delivery  of  that  sum  by  the  insolvent  Co  the  attorney,  within  the  7  O.  i,  c.  57|  s.  32, 
lbef»  being  no  proof  that  it  was  intended  that  he  should  hold  the  proceeds  for  his  own  benefit, 
or  for  ibe  benefit  of  any  particular  creditors,  or  otherwise  than  as  tbe  agent  of  tbe  imolTrat. 
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BMek.  qf  PlM^  when  they  the  defendants    received    the  said  sum   of 
1838 
^^^^^^J^     money,  and  when  he  the  said  Edward  Shakell  subscribed 

Waimwkiobt  bis  petition  and  executed  the  assignment  of  his  estate  and 
Climiht.  effects  as  aforesaid,  was  indebted  to  the  defendants  as  his 
attorneys  and  solicitors  aforesaid,  in  a  large  sum  of  money, 
to  wit,  100/.,  for  and  on  account  of  work  and  labour  done, 
&c.  8cc.  [as  in  the  third  plea] ;  and  the  defendants  further 
say,  that  the  said  sum  of  money,  parcel  See.,  was  and  is  a 
sum  of  money  received  by  the  defendants,  as  such  attomesrt 
and  solicitors  of  and  for  the  said  Edward  Shakell,  before 
he  subscribed  his  petition  &c.,  in  the  way  of  the  profession 
and  business  of  the  defendants  as  such  attorneys  and  soli* 
citors,  and  not  otherwise ;  and  that  the  said  last-mentioned 
sum  of  money  remained,  and  was  and  still  is,  in  the  hands 
of  the  defendants,  as  such  attornies  and  solicitors  of  and 
for  the  said  Edward  Shakell  as  aforesaid ;  wherefore  the 
defendants,  as  such  attorneys  and  solicitors,  still  detain  the 
same  as  a  lien  and  security  for  the  said  sum  of  money  so 
due  and  owing  to  them  from  the  said  Edward  Shakell  as 
aforesaid,  which  still  remains  due  and  in  arrear  to  the 
defendants.    Verification. 

The  plaintiff,  as  to  the  378/.  3s.  6dL  mentioned  iii  the 
second  plea,  entered  a  nolle  prosequi ;  and  to  the  third  and 
fourth  pleas,  replied  that  the  84/.  19#.  lid.  came  to  the 
hands  of  the  defendants  by  means  of  a  voluntary  transfer 
and  delivery  thereof  by  the  said  Edward  Shakell  thereto* 
fore,  and,  within  three  months  next  before  the  commence* 
ment  of  his  imprisonment,  he  the  said  Edward  Shakell 
being  then  in  insolvent  circumstances,  made  to  the  defend- 
ants, they  the  defendants  then  being  creditors  of  the  said 
Edward  Shakell,  and  with  the  view  and  intention  by  the 
said  Edward  Shftkell  of  petitioning  the  Court  for  the  re- 
lief of  Insolvent  Debtors  in  England  for  his  discharge 
from  custody,  according  to  the  statute;  whereby  and  by 
reason  of  the  aforesaid  premises,  and  of  the  statute  in  that 
case  made  and  provided,  the  said  transfer  and  deUvery 
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became  void  as  against  the  plaintiffs  as  assignees.    Verifi-  Am*.  ^fka»t 
cation.  ^^^• 

The  rejoinder  denied  the  allegation  of  the  replication  in 
its  terms :  and  thereupon  issue  was  joined. 

At  the  trial  before  Gumey^  B.,  at  the  Middlesex  sittings 
after  last  term,  the  plaintiffs,  in  order  to  prove  their  case, 
put  in  the  general  bill  of  costs  delivered  by  the  defend- 
antSj  Messrs.  Clement  and  Newman^  who  were  attorneys  at 
Southampton,  to  Sbakell,  who  had  carried  on  business  as 
an  upholsterer  there ;  and  which  was  the  subject  of  their 
•et-ofi;  It  commenced  on  the  14th  of  March,  1637,  and 
the  first  two  items  were  as  follows : — 

'*  Attending  you,  when  you  informed  us  that  you  had 
been  much  pressed  by  your  creditors ;  that  you  had  been 
arrested  on  the  preceding  day,  and  had  two  other  actions 
at  the  suit  of  Messrs.  Nutt  &  Co.  and  Messrs.  Stedman  & 
Co.,  pending  against  you,  and  that  you  had  fire  actions 
brought  against  you  during  the  last  month,  and  expected 
that  other  writs  would  follow,  and  that  Messrs. Wainwright 
had  threatened  to  arrest  you  immediately :  conrerring  and 
advising  with  you,  when  it  was  determined  that  you  should 
fanmediately  endeavour  to  effect  an  arrangement  with  your 
creditors,  and  if  you  failed  in  doing  so,  talce  measures  to 
give  up  your  property  for  the  equal  benefit  of  all  your  cre- 
ditors; and  it  was  arranged  that  you  should  bring  us  a  list 
of  all  your  creditors,  and  statement  of  your  effects,  in  the 
evening. 

•*  Attendance  on  yoir  again  in  the  evening,  when  you 
shewed  us  a  list  of  your  creditors,  and  statement  of  your 
assets ;  perusing  same,  when  it  appeared  that  your  debts 
amounted  to  1,764/.  19*.  1  Irf.,  and  your  effects,  if  you  were 
suffered  by  your  creditors  to  make  the  most  of  them,  to 
about  700/.,  but,  if  not,  that  they  would  probably  realise 
about  500/. :  conferring  with  you  thereon,  when  we  pointed 
out  various  particulars  upon  which  the  statement  required 
explanation  and  amendment,  which  it  was  arranged  you 
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Am*.  0/  Pha$,  abould  make :  conferring  and  advising  with  you«  when  it 
.  '  ^     was  agreed  that  you  should  offer  to  your  creditors  6s.  in 

Waivwkioht  the  poandy  to  be  secured  to  them  by  bills  at  threci  fix, 
Clembht.  a"^  °'"^  months  after  date,  by  two  respectable  partiest 
upon  your  creditors  executing  a  release  to  you  of  the  sur- 
plus ;  and  it  was  arranged  that  as  Messrs. Wain wright  were 
most  pressing,  we  should  write  to  our  agents  to  see  tbem, 
and  make  the  proposition  to  them,  and  prevent  their  taking 
proceedings  against  you/' 

It  appeared  from  subsequent  items  of  the  bill,  that 
Shakell  being  unable  to  carry  the  composition  into  efiect, 
for  want  of  obtaining  sureties  satisfactory  to  the  creditors, 
the  defendants  advised  the  sale  of  his  goods  by  auction,. in 
order  that  he  might  go  through  the  Insolvent  Debtors' 
Court,  and  the  proceeds  might  thus  be  rateably  divided 
among  the  creditors.  They  were  sold  accordingly,  on 
the  12th  and  13th  of  April;  and  on  the  15th  appeared 
the  following  item  in  the  bill : — 

*'  Attending  on  you  and  Mr.  Perkins,  (the  auQtioneer)i 
examining  and  arranging  the  accounts  of  tlie  sale  with 
him,  when  be  paid  over  the  balance  of  his  account  to 
ua,  &c;' 

The  auctioneer  was  also  called  as  a  witness^  and  stated 
that  be  waa  employed  by  the  insolvent  to  sell  his  effects; 
that  before  the  sale  he  received  orders  from  the  defend* 
ant  to  pay  over  the  proceeds  to  them ;  and  that  be  accord- 
ingly paid  over  to  them  the  sum  of  548/.  Ss.  Sd.^  the  net 
proceeds  of  the  sale,  after  payment  of  ezpensesi  rent,  &c; 
On  the  ^th  of  April,  Shakell,  under  the  defendants'  ad- 
vice, rendered  to  prison  in  discharge  of  his  bail,  under  the 
arrest  of  the  14tli  of  March,  and  subsequently  filed  his 
petition  to  the  Insolvent  Debtors'  Court,  and  in  the  month 
of  June  was  discharged,  the  plaintiffs  having  been  ap- 
pointed his  assignees.  The  defendants  continued  to  act 
as  his  legal  advisers  down  to  the  period  of  his  discharge, 
and  their  whole  bill  of  costs  amounted  to  46/.  18«.    Im- 
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mediately  on  the  money  being  paid  by  the  auctioneer  to  the  Bwek.  of  FUtu, 
defendants,  they  handed  over  to  the  insolvent,  out  of  it,  the  ^ 

sum  of  60/.,  to  enable  iiim  to  pay  his  expenses  in  London  Waiiiwrioht 
and  in  prison;  they  afterwards  paid  the  landlord  of  his  clbmemy. 
honse  at  Southampton  a  further  half-year's  rent  of  80/. » 
and  after  his  discharge,  they  paid  over  to  the  pkintifFs 
the  further  sum  of  878/.  3#.6(/.,  retaining  the  residue,  80/L, 
to  satisfythe  above  bill  of  costs,  and  also  some  other  costs 
in  the  actions  at  law  brought  by  the  plaintiffs  and  other 
^refditors  against  the  insolvent,  which  had  proceeded  up 
to  the  time  of  his  surrender  to  prison. 

On  this  evidence,  it  was  contended  for  the  defendants 
that  there  was  no  proof  of  any  voluntary  transfer  by  the 
insolvent  to  the  defendants,  within  the  meaning  of  the  In* 
solvent  Debtors'  Act : — that  tliere  was  no  transfer  or  de- 
livery in  ftict  of  the  money  by  him  to  them ;  and  if  there 
ira»,  that  it  was  not  a  transfer  made  for  their  benefit  as 
particular  creditors,  but  in  order  to  carry  into  effect  an 
sirrangement  for  the  general  benefit  of  the  creditors  of  the 
ilisolvent*  The  learned  judge  reserved  the  question  for 
the  opinion  of  the  Court,  and  under  his  direction  a  ver- 
dict was  found  for  the  plaintiffs,  damages  80/.,  th^  de- 
fendant having  leave  to  move  to  enter  a  nonsuit. 
.  In  this  term,  Erie  obtained  a  rule  nisi  accordingly^ 
aegainst  which — 

Sir  F.  Pollock  and  Hoggins  now  shewed  eause.-^Thfs 
transaction  fell  within  the  prohibition  of  the  82nd  section 
of  the  Insolvent  Act,  7  Geo.  4,  c.  57.  The  words  of  that 
clause  are  very  large,  and  sufficient  to  overreach  many 
transactions  which  are  neither  morally  fraudulent,  nor 
would  have  been  legally  fraudulent  under  the  old  bank* 
rupt  law.  If  the  payment  or  transfer  be  voluntary, — with- 
out reference  to  what  is  passing  in  the  mind  of  the  party, 
— and  if  he  be  at  the  time  insolvent,  then  the  act  declares 
that  it  shall  be  deemed  fraudulent,  and  that  the  division 
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gxch.  of  Phast  of  his  estate  shall  be  made  as  from  a  period  of  three 
1838 
s„^^^^^J_^     months  before  the  commencement  of  his  imprisonment. 

WAiNWAioaf  The  facts  of  this  case  clearly  bring  it  within  the  pro- 
Cliuint.  hibition  of  the  act*  Where  the  client  is  known  to  be  in« 
solvent,  it  is  an  attorney's  duty,  if  he  is  necessarily  em- 
ployed on  his  behalf,  to  insist  on  doing  the  business  from 
day  to  day,  without  credit*  No  doubt,  an  insolvent  has  a 
right  to  pay  his  legal  adviser  for  the  necessary  business 
done  in  the  settlement  of  his  affairs  ;  but  not  by  handing 
over  to  him  the  proceeds  of  his  goods  to  the  prejudice  of 
all  his  other  creditors.  Here  the  defendants,  with  re- 
spect at  least  to  their  bills  in  the  several  actions,  stood 
in  the  same  relation  to  the  insolvent  as  any  other  creditorw 
[Parke,  B. — What  was  the  making  over  or  transfer  by 
the  insolvent  to  the  defendants  in  this  case  ?]  The  trans- 
fer to  them  of  the  proceeds  of  the  sale  by  the  auctioneer, 
with  the  insolvent's  authority,  was  equivalent  to  a  direct 
delivery  to  them  by  him.  A  payment  by  the  insolvent  to 
a  creditor  is  within  this  section  of  the  statute ;  Herbert  v. 
JFileox  (a) ;  and  here  be  causes  payment  to  be  made  to 
the  creditor.  And  though  be  might  not  intend  that  the  d&* 
fendants  should  retain  it  for  their  own  debt,  if  the  transfer 
has  that  effect,  it  is  within  the  clause.  Suppose  the  proceeds 
had  been  deposited  in  the  hands  of  the  auctioneer,  could 
he  have  retained  them  as  for  the  defendants'  lien  ?  The 
defendants  might  have  required  a  j^r^iou^  deposit  of  money 
or  goods ;  that  would  have  been  under  a  contract  made 
for  good  consideration,  and  not  voluntary ;  but  here  no 
contract  is  shewn  under  which  the  transfer  was  made,  nor 
any  compulsion  whereby  the  order  was  extracted  from  the 
insolvent.  The  attorney's  claim  of  lien  cannot  defeat  the 
express  words  of  the  act.  Down  to  the  ISih  of  April,  the 
insolvent  retained  the  complete  control  over  thegoods;  they 
were  then  sold  for  the  purpose  of  an  equitable  division  of 

(a)  6  BiBg.  203;  3 M. 8sP.  51& 
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the  proeeeds  among  hii  creditors ;  and  the  defendanti,  by  ^m^  ^  ^<m«, 
the  insolvent's  consent,  retained  out  of  the  proceeds  the  ^ 

full  amount  of  their  debt.    That  was  a  voluntary  making  Waimweiobt 
over  of  the  amount,  within  the  meaning  of  the  statute.  Cumsmt. 

Erie  and  Manning,  contrj^. — This  transaction  was  in  no 
respect  within  the  sUtute.  First,  it  was  not  a  voluntarjf 
transfer*  The  object  of  the  insolvent  throughout  was  to 
make  a  rateable  division  of  his  property  among  bis  credi- 
tors, and,  if  it  were  possible,  to  escape  passing  through  the 
Insolvent  Debtors*  Court.  The  going  to  prison  and  apply- 
ing to  that  Court  was  always  contemplated  by  him  as  an 
ultimate  alternative,  and  the  defendants'  services  were 
employed  to  shield  him  from  it.  He  was  acting  through- 
out under  the  compulsion  of  Wainwright's  action,  which 
would  have  swept  away  the  whole  property.  The  money 
was  deposited  in  the  defendants'  hands  in  the  course  of  a 
lawful  purpose,  to  fulfil  the  law  and  make  a  rateable  divi- 
sion among  the  creditors ;  not  with  the  intent  that  they 
should  pay  themselves.  The  test  of  voluntariness  is^ 
whether  the  insolvent,  knowing  himself  to  be  so,  does  an 
act  whereto  he  is  impelled  by  a  desire  to  favour  a  parti- 
cular creditor.  It  is  not  enough  that  it  is  the  act  of  a  free 
ngeni;  but  it  must  originate  in  his  own  mind,  from  his 
desire  to  benefit  the  particular  transferee :  Amelia.  Bean  (a), 
Mogg  v.  Baker  (6),  Simms  v.  Simpson  (c).  There  must 
be  a  motive  contravening  the  intent  of  the  statute,  which 
requires  a  rateable  division  of  the  property.  Here  it  is 
clear  the  insolvent  never  intended  that  the  defendants 
should  possess  themselves  of  the  money  for  their  own 
benefit,  but  merely  that  they  should  receive  it,  in  order 
to  carry  out  a  lawful  arrangement  for  the  benefit  of  the 
creditors  at  large. 

(a)  8  Bing.  87;  1  M.  &  Scott,         (c)  1  Bing.  N.C.306;  1  Scatt, 

151.  177. 

(6)  dM.&W.198;ante,p.24d. 
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Esnh.  of  Pleas,      B\it,  Secondly,  there  was  no  transfer  or  delivery  by  the 
1838  •  ^     " 

s..^^^^^^^^     insolvent  to  a  creditor,  within  the  meaning  of  the  statute, 

Wainivbight  The  act  contemplates  the  case  of  an  insolvent  going  to  a 
Clemisnt.  creditor  in  his  capacity  of  creditor,  with  a  view  to  the 
discharge  of  the  debt  existing  between  them.  This  money 
was  not  made  over  to  the  defendants  because  they  were 
creditors  of  the  insolvent,  but  in  their  capacity  of  attorn 
neys,  for  the  purpose  of  a  division  among  the  creditors ; 
it  being  an  essential  step  to  the  execution  of  that  purpose 
that  somebody  should  superintend  the  disposal  of  the  pro- 
perty on  the  spot.  They  are  employed  as  such,  to  effect- 
uate a  proper  and  lawful  purpose,  and  the  money  comes 
to  their  hands  in  the  course  of  effectuating  it,  and  subject 
to  the  insolvent's  order  as  to  the  distribution  of  it ;  it  was 
their  election  to  set  off  a  portion  of  the  money  against 
their  debt,  which  constituted  the  transfer  or  delivery  to 
them.  It  resembles  the  case  of  a  broker  authorized  to 
sell  goods,  and  retaining  the  proceeds  to  satisfy  his  ad* 
vances.  [Parke,  B. — You  say  that,  to  make  an  order  to 
receive  a  transfer  or  delivery  within  the  act,  it  must  be 
such  as  shews  that  the  insolvent  meant  that  the  party 
receiving  should  acquire  the  property  in  some  goods  or 
money.]  Yes:  all  that  is  forbidden  is  a  transfer  of  the 
property,  either  to  the  creditor  himself,  or  circuitously 
and  colourably  for  his  benefit.  In  White  v.  Bartlett  {a), 
where  an  insolvent  employed  the  defendant,  an  auc- 
tioneer, to  sell  his  property,  and  having  sold  it,  be  paid 
over  the  proceeds  to  the  insolvent's  order,  after  deducting 
the  usual  amount  for  the  expenses  of  the  sale,  &c*;  it  was 
held  that  the  auctioneer  (although  knowing  at  the  time 
of  the  insolvency)  was  not  liable  to  the  assignees ;  yet  he 
was  just  as  much  retaining  for  a  bygone  debt  as  the  pre- 
sent defendants  are.  [Parke,  B. — There  the  delivery  of 
the  goods  to  the  auctioneer  was  on  consideration  that  he 
should  sell  them,  and  he  was  not  then  a  creditor.] 

(a)  9  Biog.  378 ;  2  M.  &  Scott,  515. 
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But  lastly,  it  is  at  least  questknable  whether  the  de«  JSmA.  rf  FUn. 
feodants  were  creditors  at  all,  within  the  meaning  of  the     %«.^,^^«J^ 
statute.     They  were  at  the  time  conducting  the  suits  at  WAiMwaioav 
law  for  the  insolvent^  and  had  no  right  to  abandon  them     cumbht. 
while  in  piogress»  at  least  without  notice;  and  there  was 
tberefoietio  debt  due  to  them  until  the  suits  were  at  an 
eud:  Harrig  Y.O$baum  (a).    And  even  with  regard  to 
their  0enwal  bill  of  costs,  they  were  retained  to  wind  up 
the  ioBol?eatfs  affairs,  and  could  not  stop  short  until  that 
effisoted. 


Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  The  question,  on  these  plead« 
^Qg^  i*  confined  entirely  to  the  amount  obtained  in  part 
satisfaction  of  the  defendants'  bill.  It  is  the  general  action 
for  money  had  and  received,  and  the  issue  taken  is,  that 
the  money  was  received  by  means  of  a  voluntary  transfer 
and  delivery  to  the  defendants.  The  whole  question  we 
have  to  consider  therefore  is,  whether  the  case  falls 
within  the  SSnd  section  of  the  Insolvent  Debtors*  Act.  I 
have  always  considered  that  the  words  *'  voluntary  trans« 
fee  "  or  '^  assignment,**  in  this  clause,  were  to  be  taken  in 
the  same  sense,  as  far  as  it  could  apply,  as  the  word  volun- 
tary bore  in  the  Bankrupt  Act;  it  could  not  be  to  all 
intents  the  same,  because  the  Insolvent  Act  does  not  require 
that  the  party  should  contemplate  taking  the  benefit  of 
the  act,  whereas  the  intention  of  the  party  to  become  a 
bankrupt  is  necessary  under  the  bankrupt  acts;  but  in 
all  ojLher  respects  the  meaning  of  the  phrase  is  the  same. 
I  think  that  voluntariness  implies  the  spontaneous  act  of 
the  party  making  the  transfer  or  assignment,  for  the  pur- 
pose of  satisfying  the  debt  of  the  particular  creditor. 
Now  let  us  look  at  the  facts  of  this  case,  and  see  upon 
what  it  is  that  the  pldntifis  can  rely,  in  order  to  shew  that 
this  was  a  voluntary  assignment.  The  transfer  of  the 
(a)  2C.&M.689. 

VOL.  IV,  fi  S  tf.  Wt 
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Xm*«  9f  f%mM^  goodi  to  the  auctioneer  was  in  order  that  he  might  lell 
.  ^^^^*  M    them  for  the  benefit  of  all  the  creditors.    And  I  find,  by 

Waivwriohv  one  of  the  statements  in  the  bill  given  in  evidence  on  the 
OiktMBiit.  P^^  ^f  ^^  plaintiffs^  that  at  the  particular  period  of  the 
transaction,  after  attempts  had  been  made  to  procure  sure- 
tieSf  so  as  to  enable  the  insolvent  to  offer  his  creditors  a 
security,  and  to  aOow  him  to  continue  without  any  further 
proceedings,  that  certain  resolutions  for  the  disposal  of  the 
goods  were  adopted  at  a  meeting  of  the  creditors ;  it  was 
not  therefore  a  spontaneous  act  of  his  own»  but  a  reso* 
lution  of  the  creditors,  that  he  should  do  this.  I  cannot 
imagine  how  this  can  be  deemed  a  voluntary  transfer  or 
preference,  unless  you  say  every  act  a  man  does  as  a  free 
agent  is  voluntary ;  but  it  is  not  voluntary  within  the  meaning 
of  the  statute— it  does  not  originate  with  himself,  to  favour  a 
particular  class  of  creditors,  or  a  particular  creditor;  he 
does  it  at  the  instance  of  the  whole  class,  all  of  whom  are 
ready  to  press  on  him  by  actions,  and  he  has  an  imme- 
diato  interest  to  come  into  their  terms :  and  therefore  I 
cannot  consider  the  transfer  of  the  goods  in  this  case  as  a 
voluntary  act.  Then,  in  the  next  place,  where  is  the  evi* 
dence  that  there  was  a  voluntary  payment  (now  that  the 
goods  are  turned  into  money)  to  the  defendants  ?  The 
evidence  to  be  gathered  from  the  bill  is,  that  it  was  re« 
solved  that  a  sale  should  be  made  by  auction,  and  that 
the  proceeds  should  be  deposited,  after  retaining  out  of 
them  auflBcient  for  maintaining  the  insolvent  and  his 
family,  and  carrying  him  through  the  Insolvent  Debtors* 
Court,  in  the  hands  of  the  defendants,  for  the  benefit  of 
die  creditors.  That  is  not  a  proposal  to  pay  the  debt  of 
the  defendants ;  it  imports  no  more  than  this,  that  he  in- 
tended, in  doing  that  act,  to  take  to  himself  so  much  in 
part  as  would  support  his  family,  and  pay  his  expenses, 
and  the  rest  was  to  be,  not  paid  to,  but  deposited  with, 
the  defendants,  as  his  agents.  There  is  no  proof  of  pay- 
ment here-mo  proof  that  the  insolvent  meant  or  desired 
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the  defendants  to  keep  any  portion  for  themselves ;  but  *w*-  ^f  pi^m, 
on  the  contrary,  tlie  evidence,  as  far  as  I  can  collect  it  ^ 

from  this  bill,  is  rather  that  they  had  it  on  the  under*  Wainwrioht 
standing  that  they  were  to  account  to  the  creditors  for  it.  CLSMsifT* 
Suppose  even  that  the  insolvent  had  brought  the  money, 
and  said,  "  I  will  pay  you  60/.,  and  you  will  be  so  good  as 
to  keep  the  rest  for  the  assignees ;"  and  they  had  said, 
**  We  shall  do  no  such  thing,  we  mean  to  keep  the  80/. 
for  our  bill:'* — that  would  merely  be  a  sort  of  threat  that 
they  would  so  apply  it,  against  the  will  of  the  insolvent. 
How  can  that  satisfy  the  meaning  of  a  voluntary  payment? 
There  is  no  sense  which  I  can  fix  on  the  word  voluntary, 
that  I  can  make  consistent  with  the  evidence:  for  any 
thing  that  appears  to  the  contrary,  the  defendants  retain 
a  portion  of  the  money  to  satisfy  their  own  demand,  against 
the  will  of  the  insolvent.  The  onus  probandi  is  thrown 
upon  the  plaintiffs;  the;/  must  prove  that  the  transfer 
was  voluntary;  they  must  give  some  evidence,  shewing 
that  something  was  done  from  which  the  jury  might  infer 
that  it  was  a  voluntary  and  spontaneous  act  on  the  part  of 
the  insolvent,  to  pay  a  particular  creditor  by  means  of  this 
transfer.  Now  it  does  noc  appear  to  me,  from  the  be- 
ginning to  the  end  of  the  case,  that  there  is  any  ground 
for  any  such  inference.  It  may  have  been  a  result  inci- 
dental to  the  particular  mode  of  conducting  the  business, 
which  the  insolvent  never  contemplated,  and  to  which  he 
would  never  have  assented. 

Parke,  B. — I  also  think  that  the  rule  ought  to  be  made 
absolute,  though  I  certainly  have  felt  some  doubt  in  the 
course  of  the  discussion,  and  I  am  not  altogether  with- 
out doubt  at  the  present  moment ;  but  it  seems  to  tne, 
on  the  whole,  that  the  plaintiffs  have  not  made  out  that 
this  is  a  case  of  voluntary  transfer  or  delivery,  within  the 
meaning  of  the  act  of  Parliament,  of  the  sum  of  money 
received  by  the  defendants  from  the  auctioneer. 

bb8 


896  CASES  IN  THE  EZCHEaUEK, 

Exch.  of  Pleat,    .  The  action  is  brought  for  money  had  and  received  to 
1836 
w  the  use  of  the  insolvent's  assignees;  to  which  the  defend- 

Wainwrioht  ants  plead  the  general  issue;  and  under  that  plea  I 
Clesibnt.  rather  apprehend  the  whole  of  this  question  might  have 
been  gone  into.  They  have  also  pleaded  specially,  that 
the  money  said  to  have  been  received  to  the  use  of  the 
assignees  was  originally  received  for  the  use  of  the  in- 
solvent, and  they  plead  a  set-off  against  that  sum  of 
money,  as  to  the  sum  of  842.,  for  their  bill  for  business 
done  for  the  insolvent.  The  plaintiff  replies,  that  the 
money  so  received  was  received  in  consequence  of  a 
voluntary  transfer  and  delivery  by  the  insolvent  to  the 
defendants,  being  creditors,  within  three  months  before 
the  time  when  he  took  the  benefit  of  the  Insolvent  Act, 
and  also  with  the  intent  on  his  part  of  taking  the  benefit 
of  the  Insolvent  Act ;  and  that  is  the  issue  we  are  to  dis- 
pose of.  The  defendants  have  a  right  to  treat  that  as  the 
only  issue  in  the  cause,  so  far  as  relates  to  the  sum  of  84/. ; 
as  to  that  sum  the  question  is  raised  in  form  on  the 
pleadings,  and  on  that  point  the  plaintiffs  are  tied  up  by 
the  form  of  the  issue.  That  brings  us,  therefore,  to  the 
question,  whether  the  sum  of  money  received  under  the 
circumstances  which  appear  on  the  facts  of  this  case,  was 
a  sum  which  could  be  said  to  be  received  by  a  voluntary 
transfer  or  delivery  by  the  insolvent  to  the  defendants, 
being  creditors.  [His  lordship  stated  the  facts  of  the 
case,  and  then  proceeded.]  The  act  insisted  upon  as 
being  the  voluntary  transfer  or  delivery  of  the  money  paid 
by  the  auctioneer,  is  an  order  given  by  the  insolvent 
to  the  auctioneer  to  account  to  the  defendants  for  the 
surplus,  in  pursuance  of  which  they  received  it  from  the 
auctioneer :  and  the  question  is,  whether  that  is  or  is  not 
a  voluntary  transfer  or  delivery  within  the  meaning  of  the 
act  of  Parliament.  Now  it  is  contended  on  the  part  of 
defendants,  that  it  is  not  within  the  meaning  of  the  act,  on 
several  grounds  I  thati  in  the  first  placoi  the  defendwU 
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were  not  in  the  situation  of  creditori  at  all,  as  they  had  Arel.  e/  puom, 

1838 
not  completed  any  action  in  which  they  were  engaged  for     s.,,....,,^^ 

him  ;  but  I  think  it  clear,  that  in  respect  to  advice  uncon-  Wainwrioht 
nected  with  the  bills .  of  costs  in  the  actions,  they  might     clbhent. 
hare  sued  him  at  the  time  the  order  was   given;   and 
therefore  it  appears  to  me  to  be  clear  that  they  stood 
in  the  situation  of  creditors :  this  point,  therefore,  appears 
not  to  be  made  out  on  the  part  of  the  defendants.    Then 
it  is  said  the  act  is  not  spontaneous.     I  own  I  do  not  feel 
quite  disposed  to  go  along  with  the  observations  made  by 
my  Lord  Chief  Baron  on  that  part  of  the  case ;  for  it  is  not 
what  took  place  at  the  meeting  of  creditors,  but  the  order 
given  to  the  auctioneer  to  pay  over  the  sum  in  dispute  to  the 
defendants,  which  it  is  said  operates  as  a  transfer;  and  that 
appears  to  have  been  the  spontaneous  act  of  the  insolvent 
himself,  or  at  least  an  act  which  he  did  in  consequence 
of  advice  given  by  the  defendants  as  his  legal  advisers.    I 
think,  certainly,  that  act  may  be  considered  a  spontaneous 
act  on  the  part  of  the  insolvent ;  but  I  am  not  prepared 
to  say  the  plaintiffs  have  made  out  what  is  the  gist  of  the 
case,  as  to  this  being  a  voluntary  transfer  on  the  part  of 
the  insolvent.    The  construction  which  the  cases  have 
given  to  the  term  *'  voluntary,"  is,  that  the  act  must  be  not 
only  spontaneous,  and  originating  with  the  bankrupt  or 
insolvent  himself,  but  it  must  also  be  the  act  of  trans- 
ferring/or the  benefit  of  a  particular  creditor  or  creditors  ; 
and  what  it  appears  to  me  is  not  made  out  by  the  plain- 
tiffs, is,  that  this  order  to  receive  the  money  was  a  transrer 
or  delivery  of  the  money  to  the  defendants  as  creditors. 
On  looking  at  the  clause,  I  think  it  only  means  to  render 
void  the  act  of  delivery  which  is  to  give  a  benefit  to  the 
creditor,  that  is,  by  which  he  is  intended  to  acquire  some 
property,  either  general  or  special,  in  the  goods  or  money 
transferred,  by  way  of  security  or  satisfaction  for  his 
debt ;  but  that  is  not  the  case  here,  for  the  order  is  not 
given  to  the  auctioneer  to  pay  the  defendants,  as  the  cre^ 
ifi<pr«' of  the  insolvent,  but  in  the  character  of  agents; 
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Sxth.  of  puoi,  and  there  was  no  contemplation  to  give  them  any  property 
V  '  ^     in  or  claim  on  the  fund.     It  seems  lo  me  to  be  analogous 

Wainwrioht  to  the  case  put  by  myself  in  the  course  of  the  argument, 
Clembhx.  o^  B"  agent  abroad  receiving  a  debt  due  to  his  principal ; 
it  is  paid  to  the  agent,  not  for  his  own  benefit,  but  for  the 
principal  in  England^  althoughi  in  consequence  of  the  sub- 
sequent  insolvency  of  the  principal,  he  is  entitled  to  set 
off  his  own  debt.  So  here,  the  money  was  to  be  held  by 
the  defendants  in  their  character  of  agents.  If  it  had  ap- 
peared that  the  defendants  had,  with  the  concurrence  of 
the  insolvent,  received  the  money  in  question  to  hold  it  in 
deposit  for  themselves  and  other  creditors,  then  I  think 
it  would  have  fallen  precisely  within  this  clause  of  the 
act  of  Parliament.  It  appears  to  me  that  that  fact  is 
not  made  out ;  for  though  it  is  clear  it  was  all  the  insol- 
vent had,  yet  the  defendants  were  not  to  hold  it  as  trustees 
accountable  to  the  different  creditors,  and  communicating 
to  them  that  they  were  so,  nor  to  hold  any  part  of  it  for 
themselves;  but  it  was  received  by  them  from  the  auc- 
tioneer^ and  remained  in  their  hands,  as  agents,  and  the 
insolvent  might  have  countermanded  the  application  of 
the  money  to  the  creditors  or  any  body  else.  On  the 
whole,  therefore,  this  does  not  appear  to  me  to  be  a  trans- 
fer or  delivery  to  or  for  the  benefit  of  any  particular 
creditor.  On  this  ground,  though  I  must  own  I  felt  some 
doubt  in  the  course  of  the  enquiry,  it  seems  to  me  that 
this  case  is  not  within  the  statute,  and  the  rule  must 
therefore  be  made  absolute  for  a  nonsuit. 

GuRNEY,  B. — I  entirely  concur  in  the  opinion  of  my 
Lord  Chief  Baron.  It  is  alleged  in  the  replication  that 
this  was  a  voluntary  transfer;  that  issue  is  on  the  plain- 
tiffs, and  they  are  to  make  out  that  there  was  a  voluntary 
transfer  or  delivery  to  the  defendants  within  the  statute. 
1  think  they  have  not  made  that  out,  but  that  the  evidence 
it  rather  the  other  way. 

Rule  absolute. 


WCBAIUUl  TBBlf I  t  TICT. 


Chanter  v.  Hopkins. 

Assumpsit.  The  declaration  stated,  that  the  defend-  Tht 
ant  was  indebted  to  the  plaintiff  in  the  sum  of  15/.  1&.,  JSindirX 
for  the  licence,  consent,  and  permission  of  the  plaintiff  PJ*"?*  ^^ 
before  then  granted  by  him  to  the  defendant  at  his  re-  known  m 
qaeat,  to  erect,  set  up,  and  use,  at  and  upon  certain  pre-  imoke^^^^n' 
miaes  of  the  defendant,  a  certain  patent  invention,  whereof  •"™7«  ("'-  , 

■  '  Dace,    IM  lol" 

the   plaintiff  was  then  the  owner  and  proprietor,  called  lo^iog  wriiitn 

Chanter's  Smoke-consuming  Furnace,  and  to  use  and  me  your  patent 

apply  the  same  for  the  use  and  benefit  of  the  defendant;  ^ZU^^oiV 

which  patent  invention  of  the  plaintiff  the  defendant  had  "p  "^  brewing 

i_  1  1  t     •»  copper  with 

then  erected,  used;  set  up,  and  applied  to  his  own  use  and  your  tmoke« 
benefit,  under  and  by  virtue  of  the  said  license  and  per-  Sl^^pfte^ 
mission.    There  were  also  counts  for  goods  sold,  and  for  i^llri^\l 
work  and  labour.     Plea,  non  assumpsit.  ne^td  515$.-, 

At  the  trial  before  Gurney,  B.,  at  the  London  sittings  ^^U.^m^ 
after  last  Easter  Term,  it  appeared  that  the  plaintiff  was  jIi„1Sf  L»rt  * 
the  proprietor  of  a  patent  for  the  invention  of  a  furnace  lj*'?i  ^"' ?P  ?* 

^  Uie  deiendani  • 

and  stove,  havmg  an  apparatus  for  the  purpose  of  oon-  pmniMs  one  of 

suming  its  own  smoke.      The  defendant,  a  brewer  at  nac^^utUwat 

St.  Ives,  Huntingdonshire,  applied  to  him  for  one  of  his  S^ri"o«  foV 

patent  furnaces,  by  the  following  written  order :  ^^  purpoMi  of 


"  St.  Ives,  16ih  Sept.  18S5.  A"p7S-!f 

"  Send  me  your  patent  hopper  and  apparatus,  to  fit  up  ^*i^^^^ 

my  brewing  copper  with  your  smoke^ consuming  furnace.  ^  ^^  pUiniiflF), 

Patent  right,  15/.  15*.;  iron  work  not  to  exceed  5/.  5*.;  notanimpii^ 

engineer's  time  fixing,  7*.  6rf.  per  day.  ^IruK  ^^ 

"  Richard  Hopkins,  Vine  Inn,"  ft|n»ce  •uppHed 

*  '  ahould  be  fit  for 

The  furnace  and  apparatus  were  accordingly  sent  in  the  «  brew^J^Tbut 

November  following,  and   put  up  upon  the  defendant's  lS'hi!l!n?de'l''' 

premises  under  the  superintendence  of  a  workman  of  the  ^"?**  ^^  '^*' 

*^  •"*  order  the  parti* 

ID  be  nppUad,  tli«  plaintiff  peiformed  hU  part  of  the  oontraet  bj  tapplyiM  dM  ■SStoJ!^  wai 
entitled  to  nemr  the  whole  X4A  15c.,  the  priee  of  the  peteat  ^ J^^"*  "^  ■~"'»«' ««  ^« 


HoPEIIffl.  tt 
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&eA.  c/  Pleat,  plaintiff.    On  the  plaintiff's  applying  for  payment,  the 
^    following  letter  was  written  to  him  by  the  defendant's 
Chantee      attorney : 

Sir.  St.  Ives,  38th  Dec.  1835. 

"  By  your  contract  with  Mr.  Hopkins,  you  were  to  do 
the  work  to  his  furnace  in  such  a  way,  that  there  was  to 
be  a  great  saving  of  coals ;  that  there  was  to  be  no  more 
smoke  than  from  a  common  chimney;  that  considerable 
time  was  to  be  saved  in  the  work  of  the  brewery,  and  that 
there  was  to  be  less  labour  at  the  furnace.  Instead  of 
these  advantages,  the  new  furnace  consumes  quite  as  many 
coals  as  the  old  one ;  there  is  quite  as  much  smoke ;  there 
are  several  hours'  more  time  consumed  in  brewing ;  and 
there  is  a  vast  deal  more  labour  at  the  furnace,  and  the 
copper  is  very  much  injured.  Under  these  circumstances, 
we  are  directed  by  Mr.  Hopkins  to  apply  to  you  for  com- 
pensation; and  unless  the  same  be  made;  and  the  old  fur- 
nace restored,  within  seven  days  from  this  day,  an  action 
will  be  brought  against  you  for  the  injury  sustained.*' 

The  firm  of  which  the  plaintiff  was  a  mendier,  replied  as 
follows : 

"  Gentlemen,  London,  30th  Dec  1835. 

''  We  are  not  a  little  surprised  at  the  terms  of  your 
letter  received  yesterday  in  our  Mr.  Chanter's  absence. 
On. examining  our  man,  we  find  the  furnace  he  erected 
worked  extremely  well  when  he  was  there,  but  he  says  the 
fireman  has  a  determined  opposition  to  it,  and  if  such  be 
the  case,  the  very  best  of  inventions  cannot  be  made  to 
answer.  We  have  no  difficulty  of  sending  fifty  witnesses 
into  Court  to  prove  all  we  ever  engaged  with  Mr.  Hopkins  ; 
we  therefore  distinctly  inform  you,  we  shall  enforce  the 
payment  of  our  demand  on  Mr.  Hopkins ;  and  if  Mr.  Hop- 
kins refuses  payment,  we  presume  you  will  wish  the  docu- 
ment sent  you.  You  will  oblige  us  to  say  Mr.  Hopkins's 
determination ;  ours  you  have  without  alteration.** 
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Tie  defendant  subsequently  sent  back  the  furnace  to  &»&•  4  Pit^ 
the  pbuntiff 's  premises  in  London.    The  plaintiff  proved    s^^,^^^ 
that  his  patent  furnace  was  in  much  use,  and  was  an  arti-      Cbavtib 
ele  well  known  in  the  market;  and  called  several  witnesses      hofsivi^ 
of  different  tradesi  who  stated  that  they  had  used  the 
apparatus  to  much  advantage,  and  that  it  consumed  a 
great  portion  of  its  smoke.    On  the  other  hand,  the  de- 
fendant proved  that  it  had  not  been  of  any  service  on  his 
premises ;  and  he  offered  evidence  of  conversations  with 
the  plaintiff  before  the  order  was  given,  for  the  purpose 
of  shewing  that  the  plaintiff  knew  the  apparatus  was  to 
be  used  in  a  brewery,  for  which  it  was  alleged  that  it  was 
not  suitable.    No  fraud,  however,  was  imputed  to  the 
plaintiff.     This  evidence  was  objected  to,  but  the  learned 
Judge-  received  it,  subject  to  the  opinion  of  the  Court  as 
to  its  admbsibility.    It  was  contended  for  the  defendant, 
that  under  the  circumstances,  there  was  an  implied  war- 
ranty on  the  part  of  the  plaintiff,  that  a  smoke-consuming 
furnace    should    be  furnished  to  the  defendant  which 
should  be  useful  in  a  brewery.    The  learned  Judge  re- 
served leave  to  the  defendant  to  enter  a  verdict  for  him^ 
if  the  Court  should  be  of  that  opinion :  and,  under  his 
direction,  a  verdict  was  found  for  the  plaintiff,  damages, 
152. 15^.;  the  jury  stating  also,  in  answer  to  a  question 
from  the  learned  Judge,  that  in  their  opinion  the  patent 
furnace  was  useless  to  the  defendant  as  a  brewer. 

Byles  having  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  pursuant  to  the  leave  reserved,  or  for  a  new 
trial,  or  to  reduce  the  damages, 

Erie  and  Saunden  now  appeared  to  shew  cause;  but 
the  Court  called  upon 

Byles  to  support  the  rule. — ^The  written  order  itself, 
which  was  accepted  by  the  plaintiff,  imports  an  implied 
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$f  Vkm^  w&rranty  that  the  furnace  supplied  to  the  defendant  shall 
eonsume  its  own  smoke.  It  is  there  designated  ''  Chanter^s 
smoie^onsuming  furnace/'  and  the  plaintiff  is  informed 
that  the  defendant  is  about  to  uss  it  as  a  brewer.  The 
circumstances  under  which  the  written  contract  was  made, 
as  they  appear  from  the  correspondence  and  the  conver- 
sations with  the  plaintiff,  were  also  evidence  to  apply  the 
contract  They  shewed  that  the  plaintiff  knew  the  appa* 
ratus  was  to  be  used  for  a  brewery,  and  were  admissible 
in  evidence  to  put  a  sense  upon  the  written  contract,  and 
to  shew  that  it  imported  an  implied  warranty  that  the  fur« 
naee  should  consume  the  smoke  in  a  brewery.  [^Parie, 
B.^^The  whole  turns  on  the  construction  of  the  written 
order;  you  cannot  import  any  addition  into  it  which  is  not 
in  writing;  and  you  do  not  impute  fraud.]  The  written 
order  itself,  then,  contains  an  implied  warranty  that  the 
apparatus,  if  properly  used,  shall  be  fit  for  the  purpose  of 
a  brewery.  Jones  v.  Bright  {a)  is  an  authority  strongly 
in  favour  of  the  defendant.  There  the  plaintiff  purchased 
from  the  warehouse  of  the  defendant,  the  manufacturer, 
copper-sheathing  for  a  ship ;  and  the  defendant,  who  knew 
the  purpose  for  which  it  was  wanted,  said,  **  I  will  supply 
you  well."  It  was  held  that  this  was  an  implied  warranty 
that  the  copper  was  fit  for  that  purpose.  Best,  C.  J., 
says — *'In  a  contract  of  this  kind,  it  is  not  necessary  that 
the  seller  should  say, '  1  warrant  ;*  it  is  enough  if  he  says 
that  the  article  which  he  sells  is  fit  for  a  particular  pur- 
pose. But  I  wish  to  put  the  case  on  a  broad  principle. 
If  a  man  sells  an  article,  he  thereby  warrants  that  it  is 
merchantable — that  it  is  fit  for  some  purpose.  If  he  sells 
it  for  a  particular  purpose,  he  thereby  warrants  it  fit  for 
that  purpose."  In  the  previous  case  of  Gray  v.  Cox  (i), 
there  cited,  Abbott,  C.  J.,  had  laid  down  the  same  doc- 


(a)  6  Bingh.  683;  S  M.  fr  P.         (b)  4  B.&Gr.  108;  6D.  Ik  R. 
156.  SOO;  1C.&P.184. 
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trine  at  'Nisi  Priat,  and  it  undoubtedly  appears  that  his 
opinion  ^^nras  not  supported  by  the  rest  of  the  Court;  but 
the   case    was  decided  on  a  diflferent  ground,  ris«i  that 
an  allegation  of  a  warranty  that  the  copper  purchased 
should    be   ''  good,  sound,  substantial,  and  serriceable 
copper/'  was  not  proved  by  merely  shewing  a  purchase  of 
copper  sheathing  at  the  ordinary  market  price.    The  ease 
of  Street  v.  Blay  (a)  is  even  stronger  than  that  of  Jones 
V.  Bright^  since  it  not  only  assumes  that  the  purchaser 
may,  under  such  circumstances,  insist  on  a  breach  of  war- 
ranty, but  lays  it  down  that,  if  he  have  no  opportunity  of 
ascertaining  the  quality  of  the  chattel  before  he  orders  it, 
be  may,  if  it  do  not  answer  the  warranty,  rescind  the  con- 
tract and  return  the  chattel,  after  having  kept  it  a  reason- 
able  time  for  the  purpose  of  trial.    Lord  Tenierden  says, 
'*  It  is  to  be  observed,  that  although  the  Tendee  of  a 
specific  chattel,  delivered  with  a  warranty,  may  not  have 
a  right  to  return  it,  the  same  reason  does  not  apply  to 
cases  of  executory  contracts,  where  an  article,  for  instance, 
is  ordered  from  a  manufacturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose, 
and  the  article  sent  is  such  as  is  never  completely  ac- 
cepted by  the  party  ordering  it.    In  this  and  similar 
cases,  the  latter  may  return  it  as  soon  as  he  discovers  the  de- 
fect, provided  he  has  done  nothing  more  in  the  mean  time 
than  was  necessary  to  give  it  a  fair  trial."    This  was  an 
executory  contract  of  the  kind  here  spoken  of;  it  was  not 
the  case  of  a  specific  chattel,  definitively  ascertained  and 
appropriated  to  the  buyer.     [Parke^  B. — Here  the  written 
order  defines  the  thing  that  is  wanted ;  viz.,  a  smoke«con- 
suming  furnace  according  to  the  plaintiff's  patent— if  that 
article  is  supplied,  the  order  is  complied  with.    The  dif* 
ference  between  this  case  and  that  of  Jones  ▼.  Bright,  is, 
that  here  the  subject  of  the  contract  is  defined,  and  de- 
fined accurately,  by  the  buyer.    The  object  for  which  he 

(a)  2B.&Adol.456. 
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9f  PiiMi»  wanted  it  is  immaterial;  that  is  bis  own  affair,  the  article 
^      *       being  accurately  defined  independently  of  that  object] 


Chahtbe  Suppose  the  order  were  for  a  horse  to  draw  the  buyer's 
Heruvi.  carriage,  would  there  not  be  an  implied  warranty  that  the 
horse  should  be  fit  for  that  purpose  ?  [Parke,  B. — ^That  is 
not  the  same  case  as  this:  there  the  seller  knows  the 
object  for  which  the  horse  is  wanted,  and  no  particular 
horse  is  specified :  but  suppose  the  buyer  said,  '^  send 
that  bay  horse  in  the  third  stall  of  your  stable,  to  draw  my 
carriage,"  then  if  it  did  not  draw  the  carriage,  it  would 
be  the  buyer's  concern.] 

At  all  events,  the  evidence  was  admissible  in  reduction 
of  damages ;  Street  ▼•  Bhff.  [Parkef  B« — I  do  not  see 
how  you  can  reduce  the  damages ;  the  article  ordered  is 
supplied,  and  the  price  of  the  patent  right  is  fixed  by  the 
defendant  himself  at  fifteen  guineas.] 

Lord  Abinobb,  C.  B. — I  think  this  rule  must  be  dis- 
charged. A  good  deal  of  confusion  has  arisen  in  many  of 
the  cases  on  this  subject,  from  the  unfortunate  use  made  of 
the  word  **  warranty/'  Two  things  have  been  confounded 
together.  A  warranty  is  an  express  or  implied  statement 
of  something  which  the  party  undertakes  shall  be  part  of 
a  contract;  and  though  part  of  the  contract,  yet  collate- 
ral to  the  express  object  of  it.  But  in  many  of  the  cases, 
some. of  which  have  been  referred  to,  the  circumstance  of 
a  party  selling  a  particular  thing  by  its  proper  descrip- 
tion, has  been  called  a  warranty ;  and  the  breach  of  such 
contract,  a  breach  of  warranty ;  but  it  would  be  better  to 
distinguish  such  cases  as  a  non-compliance  with  a  contract 
which  a  party  has  engaged  to  fulfil;  as,  if  a  man  offers  to 
buy  peas  of  another,  and  he  sends  him  beans,  he  does 
not  perform.his  contract ;  but  that  is  not  a  warranty ;  there 
is  no  warranty  that  he  should  sell  him  peas ;  the  contract 
is  to  sell  peas,  and  if  he  sends  him  any  thing  else  in  their 
stead,  it  is  a  non-performance  of  it.    So  if  a  man  were  to 
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order  copper  for  sheathing  shipi— that  is  a  particular  Sm*-  ^  PtMi» 
copper,   prepared  in  a  particular  manner;  if  the  seller 
tends  him  a  different  sort»  in  that  case  he  does  not  comply 
with  the  contract :  and  though  this  may  have  been  consi- 
dered a  warranty,  and  may  have  been  ranged  under  the 
daas  of  cases  relating  to  warranties,  yet  it  is  not  properly 
so.    Now,  in  the  present  case,  the  question  is,  whether  or 
no  the  order  has  not  been  complied  with  in  its  terms* 
What  is  the  order  ?  It  is  an  order  for  one  of  those  engines 
of  which  the  plaintiff  was  known  to  be  the  patentee;  he 
was  not  obliged  to  know  the  object  or  use  to  which  the 
defendant  meant  to  apply  it;  and  it  is  admitted  there  is  no 
fraud.     If,  when  the  plaintiff  received  such  an  order,  he 
had  known  it  could  not  be  so  applied,  and  felt  that  the 
defendant  was  under  some  misapprehension  on  the  subject, 
and  that  he  was  buying  a  thing  on  the  supposition  that  he 
could  apply  it  to  that  use,  when  the  plaintiff  very  well 
knew  he  could  not,  in  that  case  it  might  affect  the  contract 
on  the  ground  of  the  suppression  of  a  material  fact ;  that 
might  be  a  question  for  the  jury.    Or  if  the  terms  of  the 
contract  were  proposed  by  the  plaintiff  himself,  such  as, 
''  I  will  send  you  one  of  my  smoke-consuming  furnaces, 
which  shall  suit  your  brewery;"  in  such  case  that  would  be 
a  warranty  that  it  should  suit  a  brewery.    But  in  this  case 
no  fraud  whatever  is  suggested ;  and  the  case  is  that  of 
an  order  for  the  purchase  of  a  specific  chattel,  which  the 
buyer  himself  describes,  believing,  indeed,  that  it  will 
answer  a  particular  purpose  to  which  he  means  to  put  it ; 
but  if  it  does  not,  he  is  not  the  less  on  that  account 
bound  to  pay  for  it.    The  seller  does  not  know  it  will  not 
suit  his  purpose,  and  the  contract  is  complied  with  in  its 
terms.    It  appears  to  me  that  this  is  the  ordinary  case  of 
a  man  who  has  had  the  misfortune  to  order  a  particular 
chattel,  on  the  supposition  that  it  will  answer  a  particular 
purpose,  but  who  finds  it  will  not.    I  think  there  is  no 
ground  at  all|  thereforci  tQ  disturb  the  Ycrdict, 
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Mnk.  ^  PiMf,  ParkIi  B.-*I  also  think  there  is  no  ground  in  this  case 
^  ^  for  disturbing  the  verdict  The  rule  of  law  is  clear,  that 
you  cannot  add  to  or  diminish  a  written  contract  by  any 
thing  in  parol  which  may  have  occurred  between  the  par«. 
ties.  If  indeed  there  has  been  any  fraudulent  represent* 
ation,  the  buyer  may  relieve  himself  from  the  contract  on  the 
ground  of  fraud ;  but  here  the  defendant  does  not  pretend 
to  impute  fraud  to  the  plaintiff.  He  cannot  then  be  allowed 
to  give  parol  evidence  as  to  any  warranty  not  contained 
in  the  agreement  itself;  and  the  question  is  therefore 
reduced  to  the  construction  of  the  words  of  the  agreement, 
as  contained  in  the  order.  Now  I  agree  with  the  authority 
which  Mr.  Bylea  has  referred  to,  oi  Jones  v.  Bright,  that  if 
an  order  is  given  for  an  undescribed  and  unascertained 
thing,  stated  to  be  for  a  particular  purpose,  which  the  man- 
ufacturer supplies,  he  cannot  sue  for  the  price,  unless  it  does 
answer  the  purpose  for  which  it  was  supplied.  The  case 
may  be  illustrated  by  the  example  whicli  has  been  already 
referred  to.  Suppose  a  party  offered  to  sell  me  a  horse  of 
8uch  a  description  as  would  suit  my  carriage ;  he  couhl 
jiot  fix  on  me  a  liability  to  pay  for  it,  unless  it  were  a  horse 
fit  for  the  purpose  it  was  wanted  for;  but  if  I  describe  it 
as  a  particular  bay  horse,  in  that  case  the  contract  is  per- 
formed by  his  sending  that  horse;  and  it  appears  to  me 
that  the  present  is  a  similar  case.  The  order  is — *'  send 
me  your  patent  hopper  and  apparatus,  to  (it  up  my  brewing 
copper  with  your  stnoke-consuming  furnace.'  The  pur- 
chase is  of  a  defined  and  well-known  machine.  The  plaintiff 
has  performed  his  part  of  the  contract  by  sending  that  ma- 
chine; and  it  is  the  defendant's  concern  whether  it  answers 
the  purpose  for  which  he  wanted  to  use  it  or  not.  As  I 
read  the  contract,  all  the  plaintiff  has  to  do  is  to  send  his 
patent  machine,  and  whether  it  answers  the  purpose  of 
the  defendant  or  not,  with  that  the  plaintiff  has  nothing  to 
do;  he  has  furnished  the  machine  contracted  for,  and  he 
ii  entitled  on  that  contract  to  recover  the  stipulated  price^ 


MCHABLlf  At  TBRM,  9  TICT«  407 

oanelyt  fifteen  guineas.    On  these  grounds,  it  appears  to  itdh.  ^  PIm*, 
me  that  the  verdict  was  right,  and  that  the  rule  ought  to 
be  discharged. 

GuRHBYy  B.|  concurred. 

Rule  discharged. 


Blow  ».  Wyatt. 

vy.  TURNER  had  obtained  a  rule  to  shew  cause  why  where  ■  < 
the  plaintiff  should  not  pay  the  costs  of  the  day  for  not  to^^^^bJ'b^A 
proceeding  to  trial,  under  the  fullowing  circumstances: —  ^'J^^^^V*'* 
Two  actions  of  trespass  had  been  brought  by  the  plaintiff  drawshisreoord, 
against  the  defendant,  one  in  the  Court  of  Queen^s  Bench,  entitled  to  cotte 
the  other  in  this  Court.     The  plaintiff  took  down  both  ^[j£*  ^^^'e 
these  causes  to   trial  at  the  last  Summer  Assizes,  and  might  have  pro- 
entered  them  in  the  Marshars  list,  in  the  i^bove  order,  tiie  cauie  opon 
The  defendant  also  took  down  the  cause  in  this  Court  by  "'by'^ro^^"^ 

proviso,  and  entered  it  in  the  Marshal's  list  next  after  BotheiiDotio 
mm*  i>  I  .  «      entitled  when, 

the  plaintiff^s  entry  of  the  same  cause.  The  action  brought  by  content  of 
in  the  Court  of  Queen's  Bench  was  tried  iirst,  and  whilst  caote^as^tdt 
the  jury  had  retired  to  consider  their  verdict^  the  asso-  ■««•»«*• 
ciate  reached  the -cause  as  entered  by  the  defendant,  the 
plaintiff  having  withdrawn  his  record   in  the  action  in 
this  Court;  but  on  its  being  called  on,  by  agreement  be- 
tween the  plaintiff  and  defendant,  it  was  made  a  remanet. 

Channell  shewed  cause. — Although  the  plaintiff  with- 
drew the  record  as  entered  by  him,  yet  the  defendant's 
entry  of  it  remained ;  and  as  the  cause  was  reached,  he 
bad  an  opportunity  of  trying  it  and  disposing  of  it;  his 
not  proceeding  to  trial  was  therefore  his  own  fault,  and 
he  has  no  right  to  the  costs  of  the  day  for  the  plaintiff's 
not  proceeding  to  trial. 

C.  Turner^  contra. — When  the  record  is  taken  down 
by  both  parties,  the  cause  entered  by  the  plaintiff,  if 
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Stek.0/PUMt,  entered  in  time,  is  the  one  which  ouffht  to  be  tried, 
1638  o  » 

*  ^  and  the  defendant  is  bound  to  be  there  with  his  wit- 
nesses, and  is  entitled  to  the  costs  of  the  day  if  the 
plaintiff  fails  to  try  the  cause:  JRex  v.  Maeleod  (a), 
Tidd's  Pr.  vol.  2,  pp.  759,  760,  (9th  edition);  Rex  r. 
Htdse  (&}•  In  the  Common  Pleas  costs  are  allowed  to  the 
defendant  though  he  enter  a  ne  recipiatur.  So  also,  in  the 
King's  Bench  and  Common  Pleas,  where  the  plaintiff 
had  a  special  jury,  and  neither  party  prayed  a  tales. 
(Tidd's  Pr.  759.)  And  in  the  Common  Pleas,  where  both 
the  plaintiff  and  defendant  gave  notice,  but  neither  of 
them  went  on  to  trial,  it  was  holden  that  they  were  both 
entitled  to  costs.  (Ibid.)  That  is  expressly  in  point,  and 
for  it  is  cited  the  Practical  Register,  405.  That  book 
has  been  referred  to  in  the  Inner  Temple  Library.  The 
case  was  Reading  v.  Grafion,  Michaelmas,  13  Geo.  1,  and 
it  is  as  follows :  "  Cooke. — The  judges  were  moved  in  the 
Treasury,  for  their  directions  to  the  prothonotary,  in  tax- 
ing costs,  both  for  the  plaintiff  and  defendant  not  going  to 
trial.  The  case  was  this :  the  defendant  gave  notice  of  trial 
by  proviso ;  the  plaintiff  also  gave  notice  of  trial ;  neither 
went  on  to  trial  or  countermanded,  and  both  got  rules  for 
costs  for  not  proceeding  to  trial.  Sir  George  Cooke,  pro- 
thonotary, doubted  whether  both  were  entitled  to  costs; 
and  the  judges  were  of  opinion,  that  as  both  sides  gave 
notice  of  trial,  so  likewise  both  sides  were  entitled  to 
costs  for  not  going  on  to  trial.''  According  to  that  au- 
thority, the  defendant  is  clearly  entitled  to  his  costs,  and 
if  the  plaintiff  has  a  right  to  his  costs  from  the  defend- 
ant, he  may  make  that  the  subject  of  a  distinct  motion. 

P£R  Curiam. — When  the  plaintiff  withdrew  his  record, 
the  defendant  might  have  tried  his  cause  by  proviso,  and 
therefore  he  cannot  allege  that  he  has  lost  a  trial  by  the 

(•)  2  East;  206  (i>).  (h)  Ry,  «( M.  20. 
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plaintiflf  *8  default.    According  to  the  authority  referred    Etek.  of  PUas, 
to,  both  parties  would  be  entitled  to  the  costs  of  the  day,     v      ^  '  ^ 
and  we  were  at  first  disposed  to  enlarge  this  rule  for  the         Blow 
purpose  of  enabling  the  plaintiff  to  make  a  cross  motion :        wtatt. 
but  we  are  now  of  opinion  that  the  parties  having,  by 
agreement  between  them,  consented  to  make  the  cause  a 
remanet,  that  distinguishes  it  from  the  authority  relied 
upon,  and  this  rule  ought  to  be  discharged. 

Rule  discharged. 


HiTcuMAN  V.  Walton. 

C^ASE* — The  first  count  of  the  declaration  stated,  that  a  Where  a  lenee 

certain  messuage  and  premises  at  Hampstead  were  in  the  g^ged  bis  lease* 

possession  and  occupation  of  one  James  Pett,  as  tenant  JnainteretVl" 

thereof  to  the  plaintiff,  the  reversion  thereof  then  and  still  **»«  premiies, 

-     ,         ,  1         1   .     .ill.  1     1  1.11  .and  afterwards 

belonging  to  the  plamtiffi  and  that  while  they  were  so  m  became  bank- 
the  possession  and  occupation  of  the  said  James  Pett,  the  [hat  the  more- 
defendant  pulled  down,  removed,  and  destroyed  certain  g"«^*®  ™'8'»t 
fixtures  being  on  the  said  premises,  and  in  so  doing,  dila-  as  reversioner 
pidated,  injured,  and  destroyed  the  said  messuage  and  pre-  .ignee  of  the 
mises,  and  afterwards  converted  and  disposed  of  the  said  JemovauVfix- 
fixtures  to  his  own  use.     The  second  cdunt  was  in  trover  tures  from  the 

premises,  where- 

for  fixtures,  chattels,  and  effects  of  the  plaintiff.     Pleas,  by  they  were 

1st,  not  guilty ;  Sndly,  to  the  first  count  of  the  declaration,  inju^edVand" 

that  the  premises  in  that  count  mentioned  were  not  in  the  ^n"hledTo're-'*° 

possession  and  occupation  of  the  said  James  Pett,  as  tenant  cover  in  trover 

thereof  to  the  plaintiff,  in  manner  and  form  &c. ;  Srdly,  assignee  the 

to  the  second  count,  that  the  plaintiff  was  not  possessed  Jxture^*^  whe^^* 

as  of  his  own  property  of  the  said  fixtures,  &c.,  in  man-  ther  landlord's 

1  r  o  I  •  I    •  •    •       1  or  tenant's, 

ner  and  form  &c. ;  on  which  issues  were  joined.  which  were 

affixed  to  the 
premises  before 
the  execution  of  the  mortgage,  although  there  was  a  covenant  in  the  original  lease  to  the  mort- 
gagor, to  yield  up  to  the  lessor,  at  the  determination  of  the  term,  "  all  fixtures  and  things  to  the 
premises  belonging  or  to  belong," 

VOL.  IV.  F  F  M.  W. 
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Sgek.  0/  PUat,  At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sit- 
tings after  Trinity  Term,  the  following  facts  appeared : — 
By  indenture  of  lease,  dated  5th  July,  18S1,  one  Masters 
demised  the  premises  in  question  to  Pett  for  the  term  of 
twenty  years,  subject  to  a  covenant  by  Pett ''  to  surrender 
and  yield  up  the  said  messuage  or  tenement  and  premises 
at  the  end  of  the  said  term  thereby  granted,  in  a  good 
state  of  repair  and  condition,  together  with  all  partitions, 
doors,  windows,  casements,  bells,  bars,  hinges,  locks,  keys, 
shelves,  dressers,  pumps,  pipes,  cisterns,  and  ali  other 
fixtures  and  things^  to  the  said  messuage  or  tenement, 
or  any  part  thereof,  belonging  or  to  belongs  reasonable 
use  and  wear  thereof  in  the  mean  time  only  excepted." 
Pett  entered  and  occupied  under  this  demise,  and  in 
September,  1832,  assigned  to  the  plaintiff  by  way  of 
mortgage,  for  securing  a  sum  of  300/.,  the  lease,  and  all 
the  estate,  right,  title,  and  interest  of  him,  Pett,  in  the 
premises,  subject  to  a  proviso  for  making  void  such  assign- 
ment on  payment  of  the  principal  and  interest  in  Septem- 
ber, 1833.  The  mortgage  money  was  not  then  paid;  but 
Pett  continued  in  the  occupation  of  the  premises  until 
November  1837,  when  a  fiat  in  bankruptcy  was  issued' 
against  him.  The  defendant  was  chosen  his  assignee 
under  the  fiat,  and  by  his  directions  all  the  fixtures  on  the 
premises  were  taken  down  and  removed ;  and  it  appeared 
that  in  the  removal  of  them  damage  was  done  to  the  pre- 
mises to  the  amount  of  about  3/.  The  landlord's  fixtures 
(those  which  were  on  the  premises  at  the  time  the  lease 
was  granted)  were  proved  to  be  of  the  value  of  4A ;  the 
tenant's  fixtures  (all  of  which  had  been  put  up  before  the 
assignment  to  the  plaintiff)  of  the  value  of  59/.  10^.;  and 
for  the  recovery  of  these  several  items  of  damage  the 
present  action  was  brought.  It  was  contended  for  the 
defendant,  that  the  action  was  not  maintainable;  first, 
because  Pett  was  not  such  a  tenant  of  the  plaintiff  as  that 
a  reversion  was  incident  upon  the  tenancy,  and  therefore 
the  first  count  could  not  be  sustained ;  and  as  to  the  second 
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count,  that  if  he  were  treated  a$  tenant,  he,  and  oonse*  AmA.  0/  pimi, 

1838 
quently  his  assignees,  might  remove  the  fixtures  (a).   The  ^ 

learned  Judge  declined  to  nonsuit,  and  under  his  direction     Hitcbmaw 

a  verdict  was  found  for  the  plaintiff,  damages  66/.  lOf.,      wakItok. 

leave  being  reserved  to  the  defendant  to  move  to  enter  a 

nonsuit,  or  to  reduce  the  damages. 

Plail  having  obtained  a  rule  nisi  accordingly, 

Humfrey  and  G.  T.  White  shewed  cause. — ^The  plain- 
tiff is  entitled  to  retain  his  verdict  for  the  full  amount. 
Partridge  v.  Bere{b)  is  a  distinct  authority  to  shew  that  a 
mortgagor  is  considered  in  law  as  the  tenant  of  the  mort- 
gagee, or  may,  at  least,  be  so  treated  by  him  at  his  election. 
That  being  so,  the  issue  on  the  second  plea  was  rightly 
found  for  the  plaintiff,  and  under  it  he  was  clearly  entitled, 
as  reversioner,  to  recover  for  the  amount  of  injury  done 
to  the  premises  themselves.  And  he  is  equally  entitled  to 
succeed  on  the  count  in  trover.  The  cases  of  Stewards. 
Lombe  (c),  Colegrave  v.  Dios  Santos  (c/),  and  Boydell  v. 
M*  Michael  {e),shevr  that  fixtures  pass  by  a  conveyance  of 
the  premises  to  which  they  are  affixed,  unless  some  inten- 
tion to  the  contrary  be  expressed.  Here  Pett  mortgages 
to  the  plaintiff  both  his  lease  and  his  tenant-right — all  that 
he  has  both  as  lessee  and  as  tenant.  Independently  of  the 
express  covenant  contained  in  the  lease,  if  it  had  expired 
before  he  became  bankrupt,  he  would  have  had  the  right  to 
remove  the  fixtures  put  up  by  himself:  that  is  a  right  which 
the  tenant  derives  out  of  his  occupation  of  the  premises, 
and  that  right  passes  to  a  mortgagee.  [Parke,  B.,  referred 
to  Longtiaffy.  Meagoe{f)  as  an  authority  to  that  effect]. 

(a)  It  subsequently  appeared  {h)  5  B.  &  Aid.  604. 

that  this  point  was  made  under  a  (c)  I  Bred.  &B.  506;  4Moors9 

mistaken  supposition  that  the  fix-  281. 

tures  were  put  up  after  the  eze-  {d)  2  B.  fir  Cr.  76;  3  D.  &  R.255. 

cution  of  the  mortgage  to  the  (e)  I  C.  M.  &  R.  1 77. 

plaintiff.  (/)  2  Ad.  &  Ell.  167. 

FFg 
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Bteh.  rf  Pkat,  It  is  equally  clear  that  trover  will  lie  for  fixtures  in  their 
1838 
y,„^^J^^     severed  state,  and  that,  under  the  circumstances  of  the 

HiTCHMAN     present  case,  they  would  not  pass  to  the  assignee  as  being 

Walton.      within  the  order  and  disposition  of  the  bankrupt. 

Plattf  contra. — First,  there  was  not  sucli  a  tenancy  as 
between  Pett  and  the  plaintiflT,  as  entitles  him  to  declare  in 
the  character  of  reversioner.  The  mortgagor  is  at  most 
merely  tenant  at  sufferance  to  the  mortgagee,  and  that  is 
not  a  tenancy  to  which  a  reversion  is  incident.  In  Wilkin- 
gony,  HaU{a),  there  was  a  proviso  in  a  mortgage  deed  that 
the  mortgagor  should  be  allowed  to  remain  in  possession 
for  seven  years,  if  the  interest  were  regularly  paid  during 
that  time ;  and  that  was  considered  as  in  effect  a  lease  for 
seven  years.  But  here  the  period  limited  for  payment  of 
the  mortgage  money  had  expired,  and  the  legal  interest 
bad  vested  absolutely  in  the  mortgagee.  Under  those 
circumstances,  the  mortgagor  has  not  any  interest  on 
which  a  reversion  is  incident.  The  term  reversion  has  a 
strict  legal  sense — it  means  the  reverting  of  the  estate  to 
a  party  who  has  granted  out  a  portion  of  it.  But  none 
is  so  granted  to  the  mortgagor — his  possession  after  de- 
fault is  the  possession  of  the  mortgagee.  No  term  is 
carved  out  of  the  estate  of  the  mortgagee.  An  ejectment 
might  be  maintained  by  him  against  the  mortgagor  with- 
out any  demand  of  possession ;  and  for  the  same  reason 
he  might  maintain  trespass ;  for  an  ejectment  includes  in 
it  a  trespass.  The  party  who  can  at  once  turn  another  out 
of  possession  of  premises,  may  maintain  trespass  for  a 
wrong  done  to  them. 

Secondly,  the  lease  itself  here  provides  that  the  fixtures, 
whether  existing  at  the  date  of  the  lease  or  to  be  put 
up  afterwards,  shall  belong  to  the  lessor.  Pett  had 
merely  the  right  to  the  use  of  them  during  the  term.    No 

(a)  3  BIng.  N.  C.  508  ;  4  Scott  301. 
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interest  in  them,  therefore^  could  pats  to  the  plaintiff  bj  JSmM.  of  Pkiu, 
the  mortgage. 

Lord  Abinoeh,  C.  B. — I  am  of  opinion  that  this  rule 
must  be  discharged.     The  case  has  been  very  ingeniously 
argued  by  Mr.  Platig  but  I  think  his  argument  is  met  by 
several  answers.     The  defence  set  up  by  the  first  plea  is, 
that  Pett  was  not  the  tenant  of  the  plaintiff.    Now^  if  a 
mortgagor  be  not  tenant  to  the  mortgagee^  in  what  rela- 
tion  does  he  stand?    He  is  not  a  trespasser;  he  is  not  a 
servant,  because  the  mortgagee  is  not  in  possession:  the 
ordinary  terms  known  to  the  law  are,  a  mortgagee  is  pos- 
session and  oui  of  possession.    Then  look  at  the  very 
terms  and  understanding  of  a  mortgage.  It  is  either  made 
so  as  to  vest  the  absolute  interest  in  the  mortgagee,  with- 
out any  proviso  for  a  future  defeasance  on  non-payment 
of  the  mortgage  money :  if  so,  the  mortgagee  becomes  the 
absolute  legal  owner,  with  the  right  to  turn  out  the  mort- 
gagor at  once ;  but  if  he  chooses  to  allow  him  to  remain  in 
possession,  in  what  character  does  he  stand  but  that  of  a 
tenant,  since  it  is  clear  he  is  neither  a  trespasser  nor  a  ser- 
vant ?     On  the  other  hand,  if  there  be  a  stipulation  that 
be  shall  be  allowed  to  remain  in  possession  for  a  time»  by 
the  very  terms  of  the  deed,  he  is  a  tenant  for  that  time, 
and  is  in  possession  for  a  term;  if  he  continues  in  posses- 
sion, and  holds  over,  he  continues  on  the  same  terms  as 
during  that  time.     Then  how  is  the  mortgagee  to  declare 
for  an  injury  to  his  ownership !     He  must  either  declare 
as  reversioner,  as  it  was  held  in  Partridge  y.  Bere  that  he 
might,  or  else  he  must  set  out  all  the  special  circumstances 
at  length :  the  former  is  by  much  the  more  convenient 
mode.    Mr.  Plait  says,  that  in  order  to  constitute  a  rever- 
sion there  must  be  a  portion  of  the  estate  carved  out,  on 
which  the  reversion  shall  be  incident ;  the  answer  is,  that 
the  portion  of  the  estate  carved  out  is  the  portion  of  time 
during  which  the  mortgagor  is  allowed  to  remain  in  pos- 
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Exek.  of  Pkat,  session,  and  the  mortmsee  must  determine  the  will  before 
1888  . 

K,^^,^^^^    he  can  turn  him  out.     No  doubt  he  may  maintain  eject- 

HrTCRUAH  ment  without  any  previous  demand  of  possession ;  but  the 
Walton,  ejectment  is  maintained  on  the  fiction  that  the  lessor  is 
admitted,  by  the  consent  rule,  to  have  entered  into  posses- 
sion, and  to  have  been  afterwards  ousted.  I  think,  there* 
fore,  that  the  first  issue  was  rightly  found  for  the  plaintifi^; 
and  if  80,  it  is  clear  that  upon  that  issue  he  had  a  right  to 
recover  the  amount  of  any  damage  done  to  the  freehold  by 
the  improper  removal  of  the  fixtures  in  question. 

Then  we  come  to  the  count  in  trover.  Mr.  Plait  con- 
tends that  by  the  terms  of  the  lease  to  Pett,  the  fixtures, 
even  such  as  should  afterwards  be  put  up  by  him,  belonged 
to  his  landlord  Masters,  and  therefore  could  not  be  reco- 
Tered  by  the  present  plaintiff.  But  the  landlord  has  no  right 
to  the  possession  of  them  until  the  determination  of  the 
term ;  during  the  term,  the  tenant  might  sue  for  the  value 
of  them  in  trover,  or  might  recover  in  trespass  against  any 
person  who  wrongfully  removed  them :  and  if  he  mort- 
gages them  during  the  term,  his  mortgagee  acquires  the 
same  rights,  and  he  also  may  therefore  sue  for  them  in 
trover.  Besides,  as  he  is  bound  by  the  terms  of  the  lease 
to  make  them  good  at  the  end  of  the  term,  on  that  ground 
also,  it  seems  to  me  that  he  has  a  right  during  the  term  to 
recover  the  value  of  them  if  they  are  taken  away.  Then 
with  regard  to  the  amoimt  of  the  damages,  we  need  not 
enter  into  the  question  as  to  any  supposed  distinction  be- 
tween landlord's  and  tenant's  fixtures,  because  it  is  clear 
that  if  the  tenant  be  permitted  by  the  landlord  to  have 
possession  of  them,  subject  to  the  landlord's  right  of  pro- 
perty in  them,  they  do  not  pass  to  his  assignees  as  being 
in  his  order  and  disposition ;  on  the  contrary,  he  holds  them 
under  a  special  contract,  which  prevents  them  from  being 
within  his  power  of  disposition  at  all.  On  the  whole,  there- 
fore, I  am  of  opinion  that  the  plaintiff  is  entitled  to  retain 
hb  verdict  for  the  full  amount. 
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Parkb»  B. — I  am  of  the  same  opinioa.  This  is  an  ao*  ^Saw*.  of  PUa$t 
tion  on  the  case  by  a  party  who  sues  as  reversioner  for 
an  injury  to  his  reversion  ;  and  the  first  count  alleges  that 
Pett  was  in  the  occupation  of  certain  premises  as  tenant 
to  the  plaintiffi  the  reversion  being  in  the  pkintiff,  and 
that  the  defendant  pulled  down  and  removed  certain 
fixtures  on  the  premises,  and  thereby  dilapidated  and 
injured  the  premises^  and  converted  the  fixtures  to  his  own 
use.  To  this  count  the  defendant  has  pleaded  two  pleas« 
first,  not  guilty,  and  secondly,  that  Pett  was  not  in  occu- 
pation of  the  premises  as  tenant  to  the  plaintiiF  as  alleged 
in  the  declaration.  As  to  the  first,  there  is  no  doubt  that 
the  defendant,  by  his  agents,  removed  the  fixtures  in 
question,  therefore  the  plaintifi^  is  clearly  entitled  to  a 
verdict  on  the  plea  of  not  guilty.  The  second  plea  brings 
into  question  the  point  whether  a  mortgagee  may  consider 
the  mortgagor  as  his  tenant.  Now,  it  is  quite  sufficient 
for  the  determination  of  this  case  to  say,  that  it  has  been 
decided  by  the  Court  of  King's  Bench,  in  the  case  of 
Partridge  v.  BerCt  that  he  may.  In  that  decision  I  quite 
concur  ;  it  is  enough,  therefore,  for  the  determination  of 
the  present  case  to  say,  that  that  case  establishes  that  he 
may  treat  his  mortgagor,  as  against  a  stranger,  as  his 
tenant  at  will :  he  is  not  bound  to  do  so,  and  therefore  it 
is  that  he  may  bring  ejectment  against  him  as  a  trespasser, 
without  a  previous  demand  of  possession.  This  issue, 
therefore,  is  made  out  in  favour  of  the  plaintiff.  And 
even  if  the  defendant  could  have  shewn  that  the  fixtures 
belonged  to  him  as  assignee,  he  would  still  be  without 
defence  unless  he  had  pleaded  specially. 

We  then  come  to  the  count  in  trover.  Now  the  ground 
on  which  the  rule  was  granted  was,  that  the  fixtures  in 
question  were  supposed  to  have  been  put  up  after  the 
date  of  the  mortgage  ;  it  now  appears,  however,  that  they 
were  affixed  before  the  mortgage  was  granted,  and  there- 
fore the  point  on  which  the  rule  was  granted  does  not 


416  CASES  IN  THE  EXCHEQUER^ 

Exch.  rf  Pleat,  arise.  There  is  no  doubt  that  by  a  conveyance,  whether 
to  a  purchaser  or  to  a  mortgagee,  fixtures  annexed  to  the 
freehold  will  pass,  unless  there  be  some  words  in  the  deed 
to  exclude  them.  Colegrave  v.  Diog  Santos  is  an  authority 
to  that  effect  in  the  case  of  a  purchaser,  and  Longsiaffv. 
Meagoe  in  the  case  of  a  mortgagee.  Then  it  is  said  thati 
under  the  terms  of  the  original  lease  to  the  bankrupt,  all 
the  fixtures,  as  well  those  which  should  be  afterwards  put 
up  during  the  term,  as  those  which  were  upon  the  pre- 
mises at  the  date  of  the  lease,  belong  to  the  landlord. 
And  I  am  certainly  disposed  to  think  that  on  the  strict 
construction  of  the  lease  it  is  so,  although  there  can  be  lit- 
tle doubt  that  it  is  contrary  to  the  intention  of  the  parties, 
who  probably  had  in  their  contemplation  only  what  are 
properly  called  landlord's  fixtures,  but  have  omitted  to 
distinguish  between  the  two  kinds.  The  difficulty,  how- 
ever, if  any  exist,  is  removed  by  the  decision  in  Boydelly. 
M*Michael,  where  it  was  held  that  a  tenant  has,  during 
the  term,  a  sufficient  interest  in  the  fixtures  to  entitle  him 
to  maintain  trover  against  a  third  party  who  wrongfully 
removes  them,  although  at  the  end  of  the  term  he  may 
be  bound  to  leave  them  for  the  use  of  the  landlord.  Here, 
also,  that  interest,  which  has  passed  to  the  mortgagee  of 
the  tenant,  enables  Aim  during  the  term  to  maintain  trover, 
although  at  the  end  of  the  term  he  is  bound  to  restore 
them  to  the  landlord :  and  the  measure  of  damages  is  the 
value  of  all  the  fixtures ;  for,  ex  concessis,  he  is  bound  to 
leave  them  all  on  the  premises,  and  therefore  he  is  to  be 
indemnified  for  the  loss  of  them. 

GuRNSY,  B.,  concurred. 

Rule  discharged. 
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Calvert  9.  Baker. 


Assumpsit  by  the  indorsee  against  the  acceptor  of  a  in  an  action  by 

bill  of  exchange  for  40/.,  not  stated  to  be  made  payable  acceptor  lf\*^ 

at  any  particular  place.     There  was  also  a  count  on  an  J^o"bi"p«V«ble*lt 

account  stated.     Plea  to  the  first  count,  that  the  defend-  ^ny  particular 

1. 1  1  •  1  I  .11     /•  1  -111  place),  it  U  a 

ant  did  not  accept  the  said  bill  of  exchange  in  toe  deciar-  good  defence, 
ation  mentioned,  in  manner  and  form,  &c.;  to  the  second  Jhat^Uie  defend- 
count,  non  assumpsit.    At  the  trial  before  Alderson^  B.,  at  »"*  ^^  n«5  •«- 

*  ^  cept  the  bill 

the  Middlesex  sittings  in  this  term,  the  drawer  of  the  bill  declared  on, 
was  called  as  a  witness  for  the  defendant,  and  proved  that  had  accepted  it 
the  bill,  having  been  in  the  first  instance  accepted  generally,  ff,e^"i|thJI,^ 
was  subsequently  altered  by  him  (the  drawer)  by  the  ad-  b^*  knowledge, 

J-  .  c7  J      «  /,  «r.i,.  o   in. ^      1  „   bytheaddiUon 

dition  of  the  words  "  payable  at  Williams  &  Co.,  bankers,  of  a  memoran- 

The  bill,  on  being  presented  at  Williams  &  Co."8,  was  not  pa^w^at*!?  ** 

paid ;  and  it  was  proved  that  on  notice  being  given  to  the  ***"'^"**- 

defendant  of  the  dishonour,  and  application  made  to  him  ofabiii,  onap- 

for  payment  of  the  bill,  an  answer  in  the  following  terms  fo/payment,  "^ 

was  received  from  bis  attorney : —  thll'bm^had*' 

''  Sir — Mr.  Baker,  of  Bulbrook,  has  placed  in  my  hands  to  the  accept- 

your  letter  relative  to  the  dishonour  of  his  bill  for  40/. :  he  "ale^aSf 

never  made  that  bill  payable  at  Williams  &  Co.*s,  nor  any  *J  ■  pardcuiar 

^  ^  .  .      P^®?  that  he 

other  place  in  town,  but  refused  to  pay  it  except  at  his  ne?er  made  it 

own  house.     The  bill  must  therefore  have  been  altered  as  nor  elsewhere 

to  the  acceptance,  and  he  will  take  such  steps  as  the  law  house"  and  that 

will  authorize  on  the  subject.     He  has  been  prepared  for  *»«  »hoald  take 

>uch  steps  as 

payment,  and  the  party  may  have  his  money  by  calling  at  the  law  would 

n.,lK«^^L  •»  authorize  on  the 

liulbrOOk.  .abject;  that  he 

No  application  for  the  money  to  the  defendant  at  Bui-  ^'^f^J^j^"  ^'*" 
brook  was  proved.     The  jury  found  that  the  alteration  ro«°<>  uid  the 
was  made  without  the  defendant's  consent,  and,  under  the  have  the  money 
direction  of  the  learned  Judge,  found  a  verdict  for  the  hoiw!*— jjU^" 
defendant.  ^^'^  **"•  ^^^^ 

was  no  acknow** 
ledgmenc  of  a 
subsisting  debt,  so  as  to  support  a  count  on  an  account  stated. 


V. 

Bakkiu 
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£xcA.  0/  Pkat,      R,  V.  Richards  now  moved  for  a  new  trials  on   the 

1  ASA 

.  "^  ^  ground  of  misdirection.  First,  it  was  not  competent  to 
Caltert  the  defendant,  under  the  plea  of  non-acceptance,  to  set  up 
as  a  defence  that  the  bill  had  been  thus  altered.  If  he 
intended  to  rely  on  the  circumstance  that  the  bill,  having 
been  once  valid  so  as  to  charge  him,  was  afterwards  made 
invalid  by  the  alteration,  so  as  to  require  a  new  stamp,  that 
was  a  matter  in  confession  and  avoidance  of  the  contract 
declared  on^  and  ought  to  have  been  pleaded  specially  ; 
Walter  v.  Cubley  (a).  Cock  v.  CoxweU  (6)  may  be  referred 
to  as  an  authority  to  the  contrary;  but  there  the  bill 
declared  on  was  the  bill  as  altered^  viz.  in  the  date ;  and 
on  its  being  argued  that  the  alteration  ought  to  have  been 
specially  pleaded  by  the  defendant,  as  in  Atkinson  r. 
Hawdon  (e),  Alderson,  B.,  said — '^  He  has  pleaded  it 
specially,  by  saying  that  he  did  not  accept  the  bill  you 
declared  on  and  produced  in  evidence,  but  a  different  one.*' 
[Parkct  B. — On  the  plea  of  non  est  factum,  cannot  an  alter- 
ation in  the  deed  after  its  execution  be  given  in  evidence  ? 
It  may  however  be  said,  that  this  plea  is  in  the  present 
tense ;  but  here  the  declaration  suits  the  bill  as  well  in  the 
one  form  as  the  other ;  but  you  do  not  produce  in  evi- 
dence any  bill  the  defendant  ever  accepted ;  he  says  he 
never  accepted  the  altered  bill.]  At  all  events,  the  letter 
of  the  defendant's  attorney  was  evidence  to  charge  the 
defendant  on  the  account  stated,  being  an  admission  that 
40/.  was  due  from  him  to  the  holder  of  the  bill :  High'- 
more  v.  Primrose  (cT),  Clayton  v.  Gosling  {e). 

Lord  Abinoer,  C.  B. — ^The  first  question  is,  whether 
the  forged  addition  to  the  acceptance  makes  the  accept- 
ance itself  a  nullity.  The  plea  in  substance  is,  **  I  did  not 
accept  the  bill  in  the  manner  you  charge :"  and  the  plain- 

(a)  2  C.  &  M.  151.  (<0  5  M.  &  Sel.  65;  2  Chit.  R. 

(6)2C.  M.  &R.291.  333. 

(c)  2  Ad.  k  Ell  628.  (e)  5B.&Cr.360s8D.&R.110. 


183B. 
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tiff  proves  a  1>il1  in  the  form  in  which  he  did  not  accept  it ;  Et^^  JfCf'^^* 
his  plea  is  tlierefore  made  out.  As  to  the  other  point, 
the  letter  contains  no  acknowledgment  of  a  liability  on 
the  bill ;  the  defendant  denies  any  obligation  to  pay  at 
the  banker's,  bat  says  he  will  pay  at  his  own  bouse  if  it  be 
presented  tbere. 

Parkk^  B. — I  am  of  the  same  opinion.     In  Higkmore 
▼•  Prinsrose  there  was  an  admission  of  a  subsisting  debt 
between  the  parties ;  here  the  defendant  denies  any  liabi- 
lity to  pay,  unless  after  a  condition  previously  performed 
by  tbe    other  party.    It  is  quite  clear  there  is  here  no 
engagement  to  pay  on  request,  either  express  or  implied. 

Rule  refused  (a). 

(a)   See  Dawfon  v.  McDonald,  2  M.  &  W.  26;  M*DowaU  v.  Lyiter, 
Id.  52 ;  Field  v.  Woodt,  7  Ad.  &  £U.  114. 


Foss  V.  Racine,  Long,  Harrison,  and  Another. 

m.  RESPASS  for  breaking  and  entering  the  plaintiff's  a  collector  of 
house,  and  taking  his  goods.     Plea,  not  guilty.     At  the  ^[^^q|^ 
trial  before  AUerson,  B.,  at  the  Middlesex  Sittings  in  bonseforthe 

,     .  purpose  of  tak« 

this  term,  it  appeared  that  the  plaintiff  was  a  weekly  ingadittretsfor 
tenant  to  the  defendant  Long  of  a  house,  and  became  the  ss"  ecTs^' 
seventeen  weeks'  rent  in  arrear;  that  Long  having  been  C'5f«.i7,  with- 

'  ®  ®  out  tbe  presence 

called  upon  by  the  defendant  Racine,  who  was  the  col-  of  a  constable 

lector  of  land-tax  for  the  district,  for  a  sum  of  H.  11^., 

due  for  land-tax  in  respect  of  this  house,  refused  to  pay  it, 

on  the  ground  that  he  could  get  no  rent,  and  sent  Racine, 

in  company  with  the  other  defendant,  Harrison,  (who  was 

a  broker  employed  by  Long  to  distrain  on  the  plaintiff 

for  the  rent)  to  obtain  tbe  land-tax  from  the  plaintiff. 

Racine  and  Harrison  accordingly  came  to  the  house,  and 

the  former  having  knocked  at  the  door  and  demanded  the 
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Eteh.  qf  PUat,  tax,  and  obtained  no.answeri  broke  open  the  doori  which 
was  locked,  and  went  in.  Long  immediately  afterwards 
came  in  and  paid  Racine  the  SA  lU.,  and  having  made 
his  distress,  the  parties  withdrew  from  the  premises.  It 
was  contended  for  the  defendants,  that,  under  the  statute 
38  Geo.  3,  c.  5,  s.  17,  the  defendant  Racine  was  authorized 
to  break  open  the  door  for  the  purpose  of  levying  for  the 
land-tax.  The  learned  Judge  thought  otherwise,  but 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit, 
and  a  verdict  passed  against  the  three  defendants  above 
named. 

Plait  now  moved  accordingly. — The  question  in  this 
case  depends  on  the  construction  of  the  Land  Tax  Act, 
38  Geo.  3,  c.  5,  s.  17,  which  enacts,  that,  on  making  a 
distress  for  arrears  of  land-tax,  it  shall  be  lawful  for  the 
collectors  **  to  break  open,  in  the  day  time,  any  house, 
and,  upon  warant  under  the  hands  and  seals  of  any  two  or 
more  of  the  commissioners,  any  chest,  trunk,  box,  or  other 
thing  where  any  such  goods  are,  calling  to  their  assistance 
the  constable,  tything-man,  or  headborough,  within  the 
counties,  ridings,  cities,  towns,  or  places,  where  any  refusal 
or  neglect  shall  be  made:" — and  the  question  is,  whether 
this  last  provision  is  to  be  confined  to  the  case  of  breaking 
open  a  chest,  &c.  within  the  house,  or  to  be  extended  also 
to  the  case  of  breaking  open  a  house,  so  as  to  render  it 
necessary  in  either  case  to  have  the  presence  of  a  con- 
stable. If  it  be  construed  in  the  latter  sense,  the  rest  of 
the  section  would  go  to  shew  that  a  distress  cannot  ever 
be  made  without  a  constable  being  present. 

Lord  Abinoer,  C.  B. — The  clause  is  certainly  ambigu- 
ous, but  I  think  the  latter  words  override  the  whole  of  it. 
Or  if  the  words  ''and  upon  warrant  &c.,  any  chest,  &c., 
where  any  such  goods  are/'  be  placed  within  a  parenthe- 
sis, it  seems  as  if  the  party  is  authorized  by  his  general 
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warrant  to  break  open  any  house,  calling  to  his  assistance  ^*e^  of  Pktu, 

the  constable  or  headborough,  in  order  to  keep  the  peace,  ^        *  ^ 
but  requires  a  special  warrant  to  break  open  any  chest,         Fost 
&c.,  in  which  the  goods  are.  Racimb. 

Parke,  B. — I  also  think  that  the  latter  words  override 
the  whole  clause.  There  is  more  reason  for  requiring  the 
presence  of  a  constable  when  the  house  is  broken  open, 
than  in  the  other  case. 

Rule  refused. 


Elizabeth  Barker,  William  Bruton   Wroth,    and 
Anna  Maria,  his  Wife,  v.  Greenwood  and  Another. 

JJEBT  for  the  use  and  occupation  of  a  farm  situate  at  A  tesutor  de- 
Hurst,  in  the  county  of  Berks.  Pleas,  Ist,  nunquam  inde-  i^i,  ^fe'c^  b. 
bitati;  2ndly,  payment;  Srdly,  a  set-off;  4thly,  that  the  5?^'?w',^ 

W»j  snd  W,  Ba 

defendants  were  chargeable  only  as  executors  of  Charles  w.herhotband, 
Greenwood,  and  alleging  a  set-off  for  money  due  to  them  toholdTothem 
as  executors.  The  replications  took  issue  on  three  several  !°^*i^*J'.^^"* 

*  on  trust,  to  per- 

pleas.  ™it  and  tufier 

At  .tin         vk  •»  11  w>ii.        '**■  ■■^^  ^'^^'^  E- 

At  the  trial  before  Paiteson,  J.,  at  the  last  Berkshn-e  B.  to  receive 
assizes,  it  appeared  that  the  plaintiffs  sued  as  devisees  in  ^^  rents  and^^ 
trust  under  the  will  of  the  Rev.  Francis  Barker,  who  died  P***,f!  ^"""8 

berkfe  to  her 
in  1830.   The  will  contained  the  following  devise :  **  I  give  own  use,  subject 

and  devise  unto  my  wife,  Elizabeth  Barker,  my  daughter,^  orioor.payaUe 

Anna  Maria  Wroth,  wife  of  the  Rev.  William  Bruton  *^SJhJ^A.w. 

Wroth,  of  Eddlesborough,  in  the  county  of  Bucks,  clerk,  ««*«»• !»«  na"- 

riage  settle- 

and  the  said  W.  B.  Wroth,  and  their  heirs,  all  and  every  ment;  and  from 
my  messuages,  cottages,   closes,  farms,  lands,  grounds,  deceLe  of  his 
hereditaments,  and  premises  whatsoever,  situate  in  Hurst,  jw^^^wife,  upon 

'  '^  '  »  '  further  trust 

to  permit  and 
suffer  the  said  A.  W.  to  receire  and  take  all  the  net  rents  and  profits  to  her  sole  and  separate  use 
for  life,  independent  of  her  husband :  and  from  and  after  her  decease,  upon  further  trust,  to  permit 
and  suffer  the  said  W.  B.  W.  to  receive  and  take  all  the  net  rents  and  profits  to  his  own  use  for  liis 
life;  with  remainder  to  their  children  in  taiL  A  power  of  sale  was  given  to  the  trustees,  which 
required  the  purchase-money  to  be  invested  in  the  funds  in  their  names:  and  after  the  decease  of«the 
wife,  a  power  of  appointment  of  new  trustees  was  given  to  A.  W.  and  W.  B.  W.,  or  the  survivor 
of  them: — Held,  that  the  trustees  took  the  legal  estate  immediately  on  the  death  of  the  testator. 
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Bieh.  of  PUm,  in  the  county  of  Berks,  and  elsewhere  in  the  united  king* 

1838  •  • 

dom  of  Great  Britain  and  Ireland,  with  their  and  every  of 

their  rights,  members,  and  appurtenances,  to  hold  to  them 
my  said  wife,  Elizabeth  Barker,  my  said  daughter,  Anna 
Maria  Wroth,  and  the  said  William  Bruton  Wroth,  and 
the  survivors  or  survivor  of  them,  and  the  heirs  of  the 
survivor ;  on  trust  to  permit  and  suffer  my  said  wife,  Eliza- 
beth Barker,  to  receive  and  take  all  the  net  rents  and  pro- 
fits of  my  said  devised  real  estate,  during  the  term  of  her 
natural  life,  to  and  for  her  own  use  and  benefit,  subject, 
nevertheless,  and  without  prejudice  to  a  certain  rent- 
charge  or  annual  payment  of  100/.  to  my  said  daughter, 
Anna  Maria  Wroth,  out  of  my  said  real  estate,  or  some 
part  thereof,  under  and  by  virtue  of  the  settlement  made 
on  her  marriage ;  and  from  and  after  the  decease  of  my 
said  wife,  upon  further  trust  to  permit  and  suffer  my  said 
daughter,  Anna  Maria  Wroth,  to  receive  and  take  all  the 
net  rents  and  profits  of  my  said  real  estate  for  and  during 
the  term  of  her  natural  life,  to  and  for  her  own  sole,  sepa- 
rate, personal,  and  peculiar  use  and  benefit,  independent 
of  her  present  or  any  future  husband ;  and  from  and  after 
the  decease  of  my  said  wife  and  my  said  daughter,  upon 
further  trust  to  permit  and  suffer  the  said  William  BrutOn 
Wroth  to  receive  and  take  all  the  net  rents  and  profits,  &c« 
for  and  during  the  term  of  his  natural  life,  to  and  for  his 
own  use  and  benefit ;  and  from  and  after  the  decease  of 
the  survivor  of  them  my  said  wife,  my  said  daughter,  and 
the  said  William  Bruton  Wroth,  I  do  give  and  devise,  &c., 
unto  and  equally  amongst  all  and  every  the  child  or  child- 
ren of  the  body  of  my  said  daughter,  Anna  Maria  Wroth, 
by  the  said  William  Bruton  Wroth  begotten  or  to  be 
begotten,  as  shall  be  living  at  the  time  of  the  decease  of  the 
survivor  of  them,  my  said  wife,  my  said  daughter,  and  the 
said  William  Bruton  Wroth,  and  the  lawful  issue  of  any  of 
the  said  children  of  my  said  daughter  as  shall  be  then  dead, 
in  equal  proportions,  share  and  share  alike,  such  issue 
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nevertheleBS  standing  in  the  place  of  and  taking  only  the  t^ck.  rf  pieas, 
part  or  share  which  his,  her  or  their  deceased  parent  or  *  ^ 

parents  would  have  had  or  been  entitled  to  if  they  were  Barker 
living.  There  was  then  a  power  of  sale  given  to  the  trus*-  qrunwood. 
tees,  which  required  the  purchase-money  to  be  invested  in 
the  funds,  in  their  names ;  and  also  the  following  proviso 
for  the  appointment  of  new  trustees: — **  Provided  also, 
and  I  do  hereby  declare  my  will  and  meaning  to  be,  that 
from  and  after  the  decease  of  my  said  wife,  it  shall  and 
may  be  lawful  to  and  for  my  said  daughter,  Anna  Maria 
Wroth,  and  the  said  W.  B.  Wroth,  or  the  survivor  of 
them,  by  any  deed  or  writing  to  be  by  them,  him,  or  her, 
respectively  duly  signed,  sealed,  and  delivered  in  the  pre- 
sence of,  and  to  be  attested  by,  two  or  more  credible  wit- 
nesses, to  nominate  and  appoint  one  or  two  fit  and  proper 
person  or  persons  to  be  a  trustee  or  trustees  for  the  pur- 
poses of  this  my  wiU.*' 

It  was  contended  for  the  defendants,  that  upon  the 
proper  construction  of  the  will,  the  legal  estate  was  exe- 
cuted in  Mrs.  Barker  during  her  life,  and  that  she  ought 
therefore  to  have  sued  alone.  The  learned  Judge  re- 
served the  point,  and  a  verdict  was  given  for  the  plaintiffs, 
damages  256/.  6i.  ScL,  with  leave  to  the  defendants  to 
move  to  enter  a  nonsuit. 

Tyrwhiii  having  obtained  a  rule  nisi  accordingly,  citing 
Broughion  v.  Langley  (a),  Doe  d.  Leicester  v.  Biggs  (6), 
Doe  d.  Oreairex  v.  Homfray  (c),  and  Bridges  v.  Wot* 
ten  (</), 

Ludlow,  Serjt.,  and  Lundey  shewed  cause. — The  only 
question  is,  who  takes  the  legal  estate  under  the  will 
during  the  life  of  the  testator's  widow :  that  is  to  be  col- 

(n)  2  Lord  Raym.  873.  (c)  6 Ad.&£.206;  I N.&P.40I. 

(6)  2  Taunt.  109.  (d)  1  Ves.  &  B.  137. 


424  GASES  IN  THE  EXCUEQU£R| 

Exeh.  of  PUat,  lected  from  the  words  of  the  will»  if  possible^  calling  in 

1QQQ 

^^_^*^  aid,  where  there  is  any  ambiguity  in  the  words,  the  plain 
Babker       intention   of  the   testator  evinced    throughout   the   will, 

OuENwooD.  unless  such  intention  cannot  be  supported  without  putting 
a  forced  construction  upon  the  words  he  has  used.  It  is 
submitted,  then,  that  the  first  use  is  executed  in  the  trus- 
tees, and  that  they  take  the  legal  estate  as  tenants  in  com- 
mon in  fee.  It  is  the  case  of  a  devise  to  A«,  B.,  and  C, 
to  hold  to  A.,  B.,  and  C. :  that  is  equivalent  to  a  devise  to 
the  use  of  A.,  B.,  and  C.  Suppose  it  had  been  a  devise  to 
A.,  B.,  and  C,  habendum  to  £.,  F.,  and  G.,  the  latter 
would  not  take  the  same  estate  as  the  former,  but  the  use 
would  be  executed  in  E.,  F.,  and  G.  In  the  second  limit- 
ation different  words  are  used,  viz.  "  to  hold  to  them  the 
said  [trustees]  and  the  survivors  and  survivor  of  them,  and 
the  heirs  of  the  survivor,"  which  would  make  them  joint 
tenants,  and  not  tenants  in  common.  It  must  be  ad- 
mittedj  therefore,  that  the  will  is  inartificially  drawn. 
Next  comes  the  declaration  of  trust — **  to  permit  and 
suffer  my  said  wife  to  receive  and  take  all  the  net  rents 
and  property  of  my  said  real  estates  during  her  life,  to 
and  for  her  own  use  and  benefit."  It  cannot  be  disputed 
that,  in  ordinary  circumstances,  by  a  devise  to  A.  in  trust 
to  permit  B.  to  receive  the  rents,  the  legal  estate  is  exe- 
cuted in  B. ;  Doe  v.  Biggs,  Doe  v.  Homfray%  But 
here,  it  is  only  to  permit  her  to  receive,  not  all  the  rents, 
but  all  the  nei  rents  and  profits.  All  outgoings  and  ex- 
penses, therefore,  attending  the  management  of  the  farm, 
or  any  quit-rents,  are  to  be  first  payable,  and  are  not  to 
fall  upon  her.  No  person  other  than  the  trustees  is 
pointed  out  who  is  to  pay  them ;  it  seems  to  follow  that 
they  are  to  be  paid  by  the  trustees  out  of  the  gross  rents, 
which,  for  these  purposes,  they  are  first  to  receive;  and  to 
do  so  they  must  have  the  legal  estate:  Shapland  v. 
Smith  (a).     The  next  trust,  in  favour  of  Mrs.  Wroth,  is 

(fl)  3  Bro.  Ch.  C.  75. 


MICHABLMA8  TERM,  2  VICT.  425 

introduced  with  the  words — "  and  upon  further  trust  •* —  *««*•  »/  «*«, 

.    .  1838. 

shewing  by  reference  that  it  is  to  be  of  the  same  nature  as  > 

the  preceding  one :  and  thereby  Mrs. Wroth  is  to  receive       Babrer 

*'  the  net  rents  and  profits  for  her  own  sole  and  separate  usci**    greenwood. 

which  clearly  would  render  it  necessary  that  trustees  should 

have  the  legal  estate.    Harion  v.  Harton  (a).    If  then  the 

testator  intendedi  as  he  must  be  taken  to  have  done,  that 

they  sliould  take  the  legal  estate  under  the  second  limit- 

ation,  it  is  a  reasonable  inference  that  the  former  clause  was 

governed  by  the  same  intention,  the  same  language  being 

used  in  it.    But  further,  if  Mrs.  Barker  takes  the  legal 

estate^  then,  if  she  commit  an  act  of  forfeiture,  the  estate 

win  devolve  on  Mrs.  Wroth  as  the  heir  at  law,  and  she 

will    not  take  to  her  separate  use,  as  the  testator  has 

directed,  but  her  husband,  by  his  marital  right,  will  have 

the    control   over  the   rents  and   profits,  at  all  events 

dur-ing  the  life  of  Mrs.  Barker,  from  which  the  testator 

has  by  express  words  excluded  him.     Again,  on   the 

death  of  the  survivor  of  the  three,  there  are  contingent 

remainders  to  the  children  of  Mrs. Wroth.    How  are  they 

to  be  preserved  but  by  giving  the  legal  estate  in  prassenti 

to  the  trustees?    In  Briscoe  v.  Perkins  (b),  there  was  a 

devise  to  trustees,  their  heirs  and  assigns,  for  the  life  of 

the  testator's  son,  to  the  intent  to  support  the  contingent 

remainders  after  limited,  so  that  the  same  might  not  be 

destroyed,  in  trust  to  permit  and  suffer  the  son  to  receive 

the  rents  and  profits  for  his  own  use  during  his  life :  and 

it  was  held,  that,  notwithstanding  the  latter  words,  the 

trustees  took  the  legal  estate  to  the  intent  to  preserve  the 

contingent  remainders.   No  such  intent  is  expressly  stated 

in  this  will ;  but  such  an  expression  must  be  implied  in 

order  to  carry  into  effect  the  manifest  intention  of  the 

testator.    The  power  of  sale  given  to  the  trustees  also 

leads  to  the  inference  that  the  testator  intended  to  give 

(a)  7  T.  R,  652.  (b)  I  Vc8.  &  B.  85. 

VOL.  IV.  O  O  M.  W. 
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Exck.  of  PUiti,  them  the  estate.    It  is  directed  that  on  the  sale  of  any  of 
1888*  • 

'   '  ^     the  real  estates,  the  purchase^money  shall  be  invested  in 

Barker  the  funds,  not  in  the  name  of  Mrs.  Barker,  if  living,  but 
Grebmwooo.  i"  ^^^  names  of  the  trustees.  The  cases  cited  on  moving 
for  the  rule  are  all  distinguishable  from  the  present.  In 
Braughian  v.  Langley,  there  was  no  more  than  the  naked 
creation  of  a  trust  to  permit  A.  to  receive  the  profits ;  and 
a  remainder  being  also  given  to  the  heirs  of  A.,  who 
clearly  had  the  use  executed  in  them,  it  was  construed  to 
be  one  entire  use  executed  by  the  statute,  to  prevent  the 
incongruity  of  holding  it  to  be  a  legal  estate  in  the 
trustees  during  A.'s  life,  but  an  estate  tail  in  his 
children.  The  same  reason  would  apply  here,  to  vest 
the  whole  use  in  the  trustees.  The  general  principle  laid 
down  in  Doe  v.  Biggs  and  Doe  v.  Homfray,  is  not  dis- 
puted, but  they  are  distinguishable  on  the  grounds  ahready 
stated.  In  Bridges  v.  WotioHf  the  trusts  of  the  will  were 
not  set  out,  and  there  was  no  decision  on  this  point. 
Here  the  intention  of  the  testator,  to  be  gathered  from 
a  reasonable  interpretation  of  the  whole  will,  was  to  give 
the  trustees  the  legal  estate,  and  great  inconvenience 
must  result  from  the  contrary  construction. 

Maule,  Tyrwhiitf  and  BroSf  in  support  of  the  rule. — 
The  testator  has  expressed  a  clear  intention  to  give  the 
legal  estate  to  the  wife  for  her  life,  and  the  Court  will  not 
refine  upon  plain  words,  or  give  them  a  forced  construc- 
tion, in  order  to  meet  remote  and  possible  inconveniences. 
This  is  the  first  trust  of  the  will ;  no  confusion,  therefore, 
can  arise  in  construing  the  words  of  it ;  it  is  not  as  if  the 
first  trust  had  been  to  the  separate  use  of  a  married 
woman,  when  the  trustees  no  doubt  would  take.  The 
words  by  which  the  estate  is  given  to  the  devisees  in  trust, 
in  the  first  instance,  are  the  words  of  limitation  ordinarily 
employed  for  that  purpose ;  and  the  Courts  always  con- 
strue them  so  as  to  give  the  trustees  so  large  an  estate,  and 
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no  morei  as  is  necessary  to  carry  into  effect  the  purposes  £««*•  <>/  P^o^t 

of  the  trust  according  to  the  intention  of  the  testator*  ^ 

[Parke,  B. — ^You  need  not  trouble  yourself  as  to  that  part       Barker 

of  the  will ; — proceed  to  the  construction  of  the  subsequent    orebnwood. 

words.    Have  you  any  authority  where  a  devise  on  trust 

to  permit  another  person  to  receive  the  net  rents  has  been 

construed  to  vest  the  legal  estate  in  that  person  ?]    The 

nearest  case  to  the  present  is  that  of  White  v.  Parker  (a), 

where  a  devise  to  trustees,  in  trust  to  permit  the  tes- 

tator's  wife  and  daughters  to  receive  the  clear  rents  of 

three  parts  to  their  sole  and  separate  use,  and  his  son  the 

clear  rent  of  the  fourth  part»  the  trustees  to  pay  all  out* 

goings,  to  repair,  and  to  let  the  premises — was  held  to 

vest  the  legal  estate,  as  to  all  the  four  parts,  in  the  trus*- 

tees.    But  the  active  duties  there  imposed  on  the  trustees, 

of  repairing,  dividing  the  estate  into  four  parts,  and  even 

letting  the  land,  effectually  distinguish  that  case  from  the 

present :  here  there  is  no  direction  as  to  any  thing  to  be  done 

by  the  trustees.     The  decision  must  have  been  the  same 

in  that  case  if  the  word  **  clear  **  bad  not  been  found  in 

the  will : — see  the  cases  collected  in  the  note  to  Jeffreson  v. 

Marion  (6).  In  Bridges  v.  Woiion  (c).  Sir  W.  Grant  appears 

to  contemplate  precisely  this  case,  where  he  says — ''  It  is 

true,  there  is  an  immediate  devise  to  them  (the  trustees)  of 

the  real  estate,  subfeci  to  ike  charges,  but  not  upon  any 

trust  that  required  their  immediate  interference.     The 

first  trust  was  to  pay  unto,  or  to  permit  and  empower 

Mary  Bridges  to  receive  and  take  the  rents  and  profits 

during  her  life.  It  is  by  no  means  clear  that  this  was  not  an 

use  executed  in  her.**    The  same  doctrine  is  stated  in 

Wagsiaffe  v.  Smith  (d).  But  the  sense  in  which  the  word 

''net"  is  used  here  may  be  collected  from  other  parts  of 

the  will.    The  testator  devises  in  trust  to  permit  Mrs. 

(a)  I  BiDg.  N.  C.  673 ;  1  Scott,         (6)  2  Saund.  1 1 ,  n.  1?. 
642.  (f)  1  Ves.  &  B.  137. 

(<0  9  Vea.  620. 
qg2 
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Exeh.  of  PUtu,  Barker  to  take  the  net  rents,  subject  to  a  rent-charge  to 
'  ^  be  paid  to  Mrs,  Wroth  under  her  marriage  settlement; 
Barker  that  is,  he  intended  that  she  should  take  all  the  rents  isfter 
Grbrnwood.  the  trustees  of  the  marriage  settlement  should  have  levied 
the  rent-charge.  The  distinction  between  a  devise  is 
trust  for  A.,  '*  after  payment  o/sl  rent-charge,"  and  **sub^ 
jeet  io  a  rent-charge,"  is  recognised  in  Kentick  v.  Lord 
Beauderk  (a) ;  in  the  latter  case,  the  use  is  executed  in 
A.  No  outgoings  are  shewn  to  exist  here  to  which  the 
term  *' net  rents*'  can  have  reference.  It  is  true,  the 
same  words  are  used  in  the  devise  to  Mrs.  Wroth ;  but 
the  reason  is,  that  the  charge  on  the  land  is  to  be  com- 
mensurate with  her  life  estate  under  the  will ;  she  is  to 
receive  both  the  rent-charge  under  her  settlement,  and, 
independently  of  it,  the  rents  and  profits  under  the  devise. 
The  power  to  appoint  new  trustees,  which  is  not  given 
until  after  the  death  of  the  widow,  is  strong  to  shew  that 
the  testator  intended  no  interference  on  the  part  of  the 
trustees  during  her  life.  With  regard  to  the  argument 
drawn  from  the  eflTect  of  a  contrary  construction  in  case 
of  a  forfeiture,  no  doubt  the  remainders  are  contingent, 
and  might  be  destroyed  by  a  forfeiture  committed  by  the 
widow,  in  case  of  her  surviving  the  other  tenants  for  life : 
but  no  case  can  be  shewn  in  which,  the  testator  liaving  de- 
vised life  estates  in  lands,  without  any  declaration  of  his 
intention  to  preserve  contingent  remainders  subsequently 
limited,  the  Courts  have  interposed  to  insert  words  for 
that  purpose,  and  to  attribute  to  the  testator  an  intention 
which  he  never  expressed.  In  Briscoe  v.  Perkins  (A),  there 
was  an  express  declaration  of  the  testator's  intention  to 
preserve  them.  Here  the  Court  is  called  upon,  not  to  put 
a  construction  upon  doubtful  words,  but  to  add  to  words 
which  are  plain  and  unequivocal.  With  regard  to  the 
power  of  sale,  it  is  manifestly  a  power  in  gross. 

(a)  3  Bos.  &  P.  175.  (6)  1  Ves.  &  B.  85. 
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t^AftKB,  B. — It  appears  to  me,  that  when  the  terras  of  S*eh.  of  pieas, 
this  will  are  carefully  considered,  there  is  no  difBculty  in  s.._^^.J^ 
coining  to  a  decision  on  the  case.  The  question  is,  whe-  Babkee 
ther  the  legal  estate  in  the  lands  devised  vested  in  the  first  greenwood. 
instance  in  the  three  plaintiffs,  as  trustees,  or  whethert 
during  the  life  of  the  widow,  it  vested  in  her  by  operation 
of  the  statute  of  uses.  The  learned  judge  who  tried  the 
cause  was  of  opinion  that  it  vested  in  the  trustees,  and 
therefore  that  they  were  the  proper  plaintiffs  on  the  re- 
cord. The  case  has  now  been  very  ably  and  elaborately 
argued,  and  we  quite  agree  with  him  in  the  conclusion  to 
which  he  came.  There  is  no  doubt  that  the  general  rule 
of  law  is,  that  wherever  there  is  a  limitation  to  trustees, 
although  with  words  of  inheritance,  the  trustees  are  to 
take  only  so  much  of  the  legal  estate  as  the  purposes  of 
the  trust  require.  The  question  here  is,  therefore,  whe- 
ther it  is  requisite,  in  order  to  carry  into  effect  the  trusts 
of  the  will,  that  the  trustees  should  take  the  legal  estate 
during  the  life  of  the  widow.  It  is  now  clearly  settled, 
that  where  an  estate  is  limited  to  trustees,  and  the  words 
used  are,  "  in  trust  to  pay  to  *'  a  specified  person  the  rents 
and  profits  of  the  land,  there  the  trustees  take  the  legal 
estate ;  because  they  must  receive,  before  they  can  make 
the  required  payments :  but  where  the  words  are,  *'  in 
trust  to  permit  and  suffer  A.  B.  to  take  the  rents  and  pro- 
fits," there  the  use  is  divested  out  of  them,  and  executed 
in  the  party,  the  purposes  of  the  trust  not  requiring  that 
the  legal  estate  should  remain  in  them.  Tiiat  is  clearly  the 
settled  law,  and  has  so  long  been  so,  that  it  is  not  now  open 
to  inquire  whether  it  was  rightly  established  or  not.  It  is 
also  equally  clear  and  settled,  that  if  the  testator  distinctly 
expresses  his  meaning  to  be,  that  the  trustees  are  to 
interfere  in  the  execution  of  the  trusts,  and  certain  duties 
are  cast  upon  them — if  he  order,  for  example,  that  they 
shall  receive  the  rents,  &c. — there  they  take  the  legal 
estate,  whatever  words  may  be  used :  and  the  case  of  Gre* 
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Exch.  of  Pkott  gory  V.  Henderson  {a)  shews  that  very  slight  circumstances 
_  '  .     of  this  nature  are  sufficient  for  this  purpose.  There  there 


Barker  was  a  devise  to  trustees,  to  permit  and  suffer  the  testator's 
Grebnwoop.  vkIow  to  receive  and  take  all  the  rents  and  profits,  and  it 
was  declared  that  her  receipts  for  the  rents,  with  the 
approbation  of  the  trustees^  should  be  good  and  valid; 
and  the  Court  held  that  the  legal  estate  remained  in  them, 
on  the  ground  that  there  was  some  duty  for  them  to  per- 
form. In  this  case,  the  trust  is  not  to  permit  and  suffer 
the  widow  to  receive  the  rents  and  pr<^ts,  but  to  permit 
her  to  receive  the  net  rents  and  profits ;  and  the  question 
is,  whether  any  and  what  meaning  is  to  be  given  to  the 
word  net  f  It  has  been  ingeniously  argued  by  Mr.  TyrwhiUf 
that  it  was  used  by  the  testator  with  reference  to  a  charge 
on  the  estate  which  had  been  created  in  favour  of  his 
daughter  for  her  life,  by  her  marriage  settlement;  and  that 
the  meaning  of  the  clause  was,  that  Mrs.  Barker  should 
receive  all  the  rents  and  profits,  paying  out  of  them  the 
money  secured  by  this  charge.  The  context  of  the  will, 
however,  if  it  be  carefully  looked  at,  will  hardly  admit  of 
this  construction.  The  clause  itself  says  that  the  widow 
is  to  take  the  net  rents,  subject  nevertheless  to  the  rent- 
charge  of  100/.  a-year  to  the  daughter,  shewing  thereby 
that  the  term'* net**  was  used  without  reference  to  the 
charge  subsequently  mentioned.  Again,  the  next  clause 
says  that  the  daughter  is  to  receive  the  net  rents  for  her 
sole  and  separate  use  for  life :  and  although  that  clause 
does  not  necessarily  militate  with  the  construction  con* 
tended  for  by  the  defendant's  counsel,  still  that  is  not  its 
most  natural  construction.  But  then  the  fiirther  trust  is, 
from  and  after  the  decease  of  Mrs.  Barker  and  Mrs. Wroth, 
to  permit  and  suffer  the  husband  of  the  latter  to  receive 
and  take  the  net  rents  and  profits;  and  inasmuch  as  the 
rent-charge  would  then  be  extinguished  and  at  an  end,  it 

(a)  4  Taunt.  772. 
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is  clear  that  the  testator  oould  not  there  have  used  the  BMh,  of  PUat, 

1838 
word  net  with  reference  to  that  charge.    That  application 

of  the  wordy  therefore,  being  excluded,  I  do  not  know 
what  meaning  it  can  have,  unless  we  understand  it  as  con- 
tradistinguished from  gross;  that  the  trustees  are  to  re* 
ceive  the  gross  rents,  and  after  paying  out  of  them  the 
land-tax,  and  any  other  charges  on  the  estate,  to  hand 
over  the  nei  rents  to  the  tenant  for  life ;  and  for  this  pur- 
pose the  legal  estate  must  remain  in  them  during  her  life ; 
and  it  is  clear  that,  for  the  purposes  of  the  will,  they  will 
continue  to  have  it  after  her  death.  Besides,  the  construc- 
tion which  we  are  now  putting  upon  the  will,  will  best 
secure  the  objects  which  the  testator  had  in  view,  since  it 
will  prevent  the  possibility  of  the  contingent  remainders 
being  destroyed ;  although  I  do  not  wish  to  rest  the  case 
upon  this  ground,  no  case  having  been  shewn  in  which  the 
Courts  have  construed  persons  to  be  trustees  for  the  pur- 
pose of  preserving  contingent  remainders,  in  the  absence 
of  any  words  by  which  the  testator  has  expressed  that  it 
was  with  that  intention  he  appointed  them.  Some  stress 
has  been  laid  upon  the  power  given  to  Mr.  and  Mrs. Wroth 
to  appoint  new  trustees  "  from  and  after  the  death  of  Mrs. 
Barker,"  as  tending  to  shew  that  the  trustees  were  not  to 
interfere  at  all  until  that  period :  we  rather  think,  however, 
that  the  testator  merely  contemplated  the  probability  of 
her  death  before  that  of  the  other  trustees,  whereby  a  de- 
ficiency would  be  caused  in  their  numbers,  and  therefore 
gave  the  survivors  the  power  to  supply  the  vacancy  thus 
occasioned.  On  the  whole,  therefore,  it  appears  to  me 
that,  in  order  to  carry  the  objects  of  this  will  into  effect, 
the  trustees  took  the  legal  estate  immediately  on  the  death 
of  the  testator,  and  therefore  that  this  action  has  been 
rightly  brought  in  their  names. 

Alderson,  B. — I  am  of  the  same  opinion,  and  will  only 
add,  that  this  decision  conforms  with  the  principle  recog- 
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Exeh.  of  PkoM,  nUed  and  aoted  on  in  fVkiie  y.  Parker,  wbere  a  ainiUar  ef<- 

-     ^     ^    f^c*  ^*®  given  to  thp  word  clear  as  we  give  to  llie  word  net 

Barkrr       in  the  present  case;  although,  undoubtedly t  that  was  a 

GiLEBNW9oa    sponger  case  than  the  present,  since  there  the  trMsteea 

had  distinct  duties  to  perform. 


GURNEY,  B.,  concurred. 


Rule  discharged. 


Where  an  action 
of  debt,  in  which 
the  defendant 
bad  pleaded  the 
general  issue 
and  a  set-off, 
was,  by  consent, 
referred  to  arbi- 
tration, "  the 
costs  of  the  , 
reference  and 
award  to  abide 
the  event,"  and 
the  arbitrators 
found  that  the 
plaintiff  was 
not  entitled  to 
recover  in  the 
action,  and  had 
not  any  cause  of 
action  against 
the  defendant, 
but  said  nothing 
as  to  the  set-off: 
— i/eU,  that 
the  award  was 
final,  and  that 
the  defendant 
was  entitled  to 
maintain  an 
action  for  the 
costs  of  the 
reference  and 
award. 


Duckworth  v,  Harrison. 

Assumpsit.— The  declaration  stated,  that  before  the 
making  of  the  agreement  and  promise  thereinafter  men- 
tioned, a  certain  action  had  heen  brought  and  was  then 
pending  in  the  Court  of  Common  Pleas  at  Lancaster, 
wherein  the  now  defendant  was  plaintiff,  and  the  now 
plaintiff  was  defendant;  and  thereupon  heretofore,  to 
wit,  on  the  27th  May,  1836,  by  a  certain  agreement  made 
by  and  between  the  now  plaintiff  and  the  now  defendant, 
they  did  agree  to  leave  the  said  action  to  the  arbitration 
and  award  of  John  Berry,  William  Bowman,  and  Har- 
wood  Banner,  and  to  perform,  fulfil,  and  keep  the  award, 
order,  and  determination  of  the  said  John  Berry,  Wm. 
Bowman,  and  Harwood  Banner,  or  any  two  of  them,  of 
and  concerning  the  said  premises,  so  as  such  award,  order, 
and  determination  should  be  made  in  writing  and  signed 
by  the  said  arbitrators  or  any  two  of  them,  on  or  before 
the  SIst  of  December,  ISSH,  or  on  or  before  such  other  day 
as  the  said  arbitrators  or  any  two  of  them  should  by  writ- 
ing under  their  hands  for  that  purpose  appoint ;  and  it  was 
by  the  said  agreement  agreed  that  the  said  parties  to  the 
said  agreement  and  their  respective  witnesses  should  be 
examined  by  the  said  arbitrators  or  any  two  of  them,  upon 
oath  if  required ;  and  that  the  said  arbitrators  or  any  two 
of  them  should  be  at  liberty  to  require  the  production  of 
and  to  examine  and  inspect  all  contracts,  agreements,  ac<- 
counts,  writings,  books,  letters,  papers,  documents,  and 
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endences  whatsoeTer,  in  the  possession  or  power  of  either  £««*• «/  ^'^m* 
of  the  said  parties  thereto,  touching  or  in  any  way  relating 
to  the  matters  in  diflference :  and  it  was  thereby  agreed 
that  the  coats  of  the  said  reference  and  award  should  abide 
the  event  of  the  award.  And  thereupon  afterwards,  to  wit, 
on  the  day  and   year  first  aforesaid)  in  consideration 
of  the  premises,  and  that  the  now  plaintiff,  at  the  now 
defendant's  request,  had  then  promised  the  said  defendant 
to  perform  the  said  agreement  and  said  award  in  all  things 
on  plaintiff's  part  to  be  performed ;  the  defendant  then 
promised  the  plaintiff  to  perform  the  same  in  all  things  on 
defendant's  part  to  be  performed.  And  the  plaintiff  saith, 
that  afterwards,  and  before  the  said  Slst  day  of  December, 
1886,  to  wit,  on  the  18th  of  June,  1836,  the  said  John 
Berry,  William  Bowman,  and  Harwood  Banner,  having 
taken  upon  themselves  the  burden  of  the  said  reference, 
did  make  and  publish  their  award,  order,  and  determina- 
tion, in  writing,  of  and  concerning  the  said  matters  in  dif- 
ference so  referred  as  aforesaid,  and  did  respectively  sign 
the  same,  and  did  thereby  award  and  determine  that  the 
now  defendant  was  not  entitled  to  recover  in  the  said 
action  against  the  now  plaintiff,  and  that  the  now  de- 
fendant had  not,  at  the  time  of  commencing   the   said 
action,  or  at  any  time  afterwards,  any  cause  of  action 
against  the  now  plaintiff;    and  the  now  plaintiff  further 
saitb,  that  thereby  the  event  of  the  said  award  was  in 
his  the  plaintiff's  favour:  and  the  plaintiff  furthers aith, 
that  his  the  plaintiff's  costs  of  the  said  reference  and 
award,  to  wit,  bis  costs  thereof,  which  he  bore  and  paid, 
and  became  liable  to  pay,  amounted  to  the  sum  o{58L8s.0cL, 
and  that  a  certain  sum,  to  wit,  the  sum  last  aforesaid,  was 
afterwards,  to  wit,  on  the  3rd  of  August,  1836,  by  the  said 
Court  of  Common  Pleas,  at  Lancaster,  taxed  and  allowed 
to  the  now  plaintiff  for  his  said  costs  pursuant  to  the  said 
award  :  of  all  which  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  and  before  the  commencement 
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Baceh.  of  Pleas,  of  this  suit,  had  notice,  and  WB8  then  requested  by  the  plat n<- 

v,^^^^*^     tiff  to  pay  him  the  said  costs ;  yet  he  hath  disregarded  his 

DccKwoRTR    promise,  and  hath  not  paid  any  part  of  any  of  the  said 

Hasrisor.     ^^*^^  9  ^"^  ^^  same,  to  wit)  the  said  sum  of  .58/.  8s*  Oet,  are 

still  due. 

To  this  declaration  the  defendant  pleaded,  thirdly,  that 
the  said  sum  in  the  declaration  in  that  behalf  mentioned 
never  was^  nor  was  any  other  sum  ever  taxed  or  allowed 
to  the  said  plaintiff  by  the  said  Court  of  Common  Pleas 
at  LancasteTi  for  his  the  said  plaintiff's  costs  of  the  said 
reference  and  award,  in  manner  and  form  aa  the  said 
plaintiff  hath  in  his  said  declaration  in  that  behalf  above 
alleged ;  concluding  to  the  country,  &c« 

The  defendant  also  pleaded,  fourthly,  that  the  said  action 
in  the  Court  of  Common  Pleas  at  Lancaster,  in  the  declar- 
ation and  agreement  of  reference  mentioned,  was  a  certain 
action  in  which  certain  issues  thereinafter  mentioned  had, 
before  the  making  of  the  said  agreement  of  reference, 
been  therein  joined  between  the  said  plaintiff  and  the 
said  defendant,  and  which  said  issues,  before  and  at  the 
time  of  making  the  said  agreement  of  reference,  stood  for 
trial  by  a  jury  of  the  county. — The  plea  then  set  forth 
the  declaration  in  hsBC  verba,  which  was  in  debt  by  the 
now  defendant  against  the  now  plaintiff,  to  recover  the 
sum  of  fiSOL,  for  money  paid,  money  lent,  and  upon  an 
account  stated.  It  then  stated,  that  the  pleas  to  the  action 
were  nunquam  indebiiaiuM  modo  etformd,  and  a  set-off  of 
300/.  for  money  found  to  be  due  from  the  plaintiff  to  the 
defendant  upon  an  account  stated  between  them :  it  then 
set  forth  the  replication,  which  took  issue  on  the  first  plea, 
and  to  the  second,  replied  that  the  plaintiff  was  not  in- 
debted modo  et  forma^  on  which  the  rejoinder  took  issue. 
The  plea  then  proceeded  as  follows :  "And  the  now  de- 
fendant further  says,  that  he  had  as  aforesaid  pleaded  and 
rejoined,  and  that  the  said  issues  had  been  joined  as  afore- 
said in  the  said  action  in  the  said  Court  of  Common  Pleas  at 
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Lancastefi  hefcre  ike  making  the  said  agreewteni  of  refer-  ^^^  pf  Ph^* 
enee,  and  that  the  said  iuues  were  matters  6y  the  said  agree*  *  . 

ment  of  reference  referred^  aatd  were  matters  to  be  decided  Dockwobth 
and  awarded  upon  by  the  said  arbitrators  under  the  said  HAaauov. 
submission^  and  were  matters  in  diflTereoce  submitted  to 
the  said  arbitrators :  and  the  now  defendant  further  says* 
that  the  said  award  in  the  declaration  in  this  suit  men« 
tioned  and  set  forth  is  the  only  award  ever  made  in,  or  of 
and  concerning  the  premises  abore  referredi  or  any  of 
them,  and  that  there  never  was  any  other  award  ever  made 
of  or  concerning  the  premises;  and  that  the  said  arbitrators 
did  not,  nor  did  any  two  of  them,  ever  decide  or  arbitrate, 
or  in  any  manner  adjudicate  or  award,  on  the  said  issues  or 
either  of  them,  save  and  except  as  in  the  said  declaration 
in  this  cause  in  that  behalf  mentioned,  which  said  declar- 
ation states  and  sets  forth  the  whole  of  the  material  and 
operative  part  of  the  said  award,  which  is  not  in  anywise 
affected,  altered,  or  varied  by  any  other  part  thereof.  By 
means  of  which  said  several  premises  in  this  plea  men- 
tioned, the  said  award  in  the  declaration  mentioned  was 
and  is  uncertain  and  not  final,  and  was  and  is  wholly 
void,  &c.    Verification. 

The  plaintiff  replied  to  the  last  plea,  that  the  said  issues 
in  the  last  plea  mentioned  were  not,  nor  was  either  of  them, 
matters  or  matter  by  the  said  agreement  of  reference  refer'- 
red,  or  to  be  decided  or  awarded  upon  by^  or  submitted  to 
the  said  arbitrators,  except  or  otherwise  than  by  the  said 
reference  of  the  said  action  in  the  dedaratian  mentioned. 
And  the  plaintiff  saith,  that  the  said  arbitrators  were  not, 
nor  were  nor  was  any  two  or  any  one  of  them,  at  any  time 
during  the  said  reference,  required  or  requested  by  the 
now  defendant  to  decide,  arbitrate,  adJmUeate,  or  award 
specifically  on  the  said  issues  in  the  said  plea  mentioned, 
or  either  of  them.    Verification. 

To  the  third  plea  the  plaintiff  demurred,  assigning  for 
causes,  that  it  traverses  the  averment  in  the  declaration,  of 
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&e».  p/  pim#i  the  taxing  and  allowing  of  the  plaintiff's  costs  of  the  said 
*  ^     reference  and  award,  which  is  an  immaterial  allegation^  and 
DueiwoRTH    the  plea  therefore  contains  no  defence  to  the  action ;  tliat 
HASRiaoif.    ^^^  declaration  avers  that  the  plaintiff  incurred  and  paid 
and  became  liable  to  pay  certain  costs  of  the  reference  and 
award,  of  which  the  defendant  had  notice,  and  hi;*  plea 
ought  to  have  put  some  of  those  matters  in  issue ;  that 
even  if  any  taxation  of  those  costs  were  necessary,  it 
was  the  defendant's  duty  to  have  procured  such  taxation, 
and  he  cannot  take  advantage  of  his  own  default,  which, 
by  his  third  plea,  he  attempts  to  do;  and  for  that  the  said- 
third  plea  contains  new  matter,  and  should  have  con*- 
eluded  with  a  verification,  and  not  to  the  country. 

The  defendant  joined  in  demurrer,  and  demurred  also 
to  the  replication  to  the  fourth  plea,  assigning  for  causes, 
*'  that  it  does  not  contain  any  answer  to  that  plea,  and 
neither  traverses  nor  confesses  and  avoids  it;  and  that  the 
same  is  argumentative,  hypothetical,  and  uncertain ;  and 
that  it  does  not  distinctly  appear  by  it  whether  the  plaintiff 
means  to  assert  that  the  issues  were  matters  referred  by 
the  agreement  of  reference  or  not ;  and  that  if  it  means 
that  the  issues  were  not  matters  referred  as  stated  in  ^e 
fourth  plea,  the  allegation  in  that  plea  that  they  were  so 
referred  should  have  been  traversed,  and  that  in  such  case 
the  replication  should  have  concluded  to  the  country ;  and 
that  if  it  be  meant  that  the  issues  were  matters  so  re- 
ferred, that  the  plaintiff  hath  not  in  any  wise  answered  the 
plea,  and  that  it  was  quite  immaterial  whether  the  arbi- 
trators were  or  were  not  requested  to  make  any  award 
concerning  the  said  issues ;  and  for  that  it  does  not  appear 
that  the  arbitrators  were  only  to  decide  on  the  same  issues, 
if  they  were  required  so  to  do ;  that  it  appears  on  the 
plea,  and  is  confessed  by  the  replication,  that  they  were 
bound  so  to  decide  whether  they  were  requested  or  not; 
that  the  replication  is  double,  in  stating  two  distinct 
matters  of  defence,  viz.  one  that  the  issues  were  not  matters 
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referred,  and  the  other,  thut  there  was  no  saek  request- as  Baek.  of  pimiv 


therein  mentioned." 


1838. 


Joinder  in  demurref  •  Dooewoetb 


Wb  H.  WaiMoni  fer  the  plaintiff. — Two  questtona  arise 
in  this  case ;  one  upon  the  demorrer  to  the  third  plea, 
the  other  on  the  demurrer  to  the  replication  to  the  foarth 
plea*  First,  aa  to  the  replication  to  the  fourth  plea :  it  is 
not  necessary  to  contend  that  this  replication  is  good,  for 
the  fourth  plea  is  bad.  That  plea  raises  the  question 
whether  the  arbitrator  in  thia  case  waa  bound  to  find 
spedfieaiiy  on  each  issue.  The  award  is  sufficiently  final 
and  certain  if  the  action,  which  alone  is  referred,  is  deter- 
mined in  favour  of  one  party  or  the  other,  without  finding 
on  each  issue.  It  is  true  that  where  an  action,  in  which 
several  issues  are  joined)  ia  referred  to  arbitration,  and 
the  coa^  qfihe  aeiion  are  to  abide  the  event  of  the  award, 
unless  tbe  arbitrator  determines  each  issue,  the  award  is 
bad ;  for,  by  the  new  rules,  each  party  is  entitled  to  the 
costs  of  the  issues  found  for  him,  and,  unless  each  issue  ia 
found,  there  is  no  event  on  which  the  costs  of  the  separate 
iaaues  oan  be  taxed.  But  these  cases  will  all  be  found  to 
be  oaaes  where  the  costs  of  the  action  are  to  abide  the 
event  of  the  award.  Here  the  costs  of  the  reference 
and  award  only  are  to  abide  the  event  of  the  award. 
None  of  the  acts  of  Parliament  or  rules  of  court  apply  to 
awards.  The  arbitrators  therefore  were  not  bound  to 
find  separately  and  apecifically  on  each  issue ;  they  were 
only  bound  to  determine  the  action,  and  when  they 
found  the  plea  of  non  assumpsit  in  favour  of  the  now 
plaintiff,  it  waa  immaterial  to  find  the  set*off.  Before 
the  new  rules  as  to  pleading,  if  the  plea  of  the  gene- 
ral issue  pleaded  to  the  whole  action  were  found  for  the 
defendant,  the  proper  course  was  to  discharge  the  jury 
aa  to  the  other  issues,  which  became  immaterial :  IHbben 


HARaiiON. 


4S8  CASES  IN  THE  EXCHBQUBR| 

&«*.  nf  PUu^  V.  Tie  Marquis  of  Angleiea  («).  There  tlie  arbitrator 
had  found  that  the  defendanta  were  not  gailty  of  the 
trespaaaea  laid,  but  took  no  notice  of  other  isauea  joined 
in  the  cause,  and  it  was  held  that  the  award  waa  per- 
fectly good,  aa  there  waa  a  aufficient  event*  [Parke^  B. 
—  It  waa  the  same  as  if  the  parties  had  agreed  to 
withdraw  a  juror  as  to  the  other  issues.]  In  that  case 
Lord  Lyndkurit,  C.  B.,  says  (b)^"  After  finding  that  the 
defendants  had  not  committed  the  trespasses,  any  inquiry 
into  the  truth  of  the  special  pleas  could  only  have  been 
material  with  reference  to  the  question  of  costs.  If  either 
party  wished  to  have  a  decision  upon  the  special  issues 
with  that  view,  he  should  have  distinctly  requested  the 
arbitrator  to  take  that  course."  This  replication  was 
drawn  with  reiSerence  to  the  judgment  of  Lord  Lyndhur$t 
in  that  case.  It  has  never  been  conaidered  material  under 
the  atatute  of  Aane  to  have  all  the  issues  entered  up, 
provided  one  material  issue  involving  the  whole  question 
was  found-  for  the  defendant.  If  this  be  so,  there  was 
a  sufficient  event  of  the  matters  referred.  In  Eardley  v. 
SUer  (e),  a  cause  and  all  matters  in  difference  were  refers 
red,  costs  to  abide  the  event  of  the  award.  The  defendant 
had  a  cross  donand  for  a  larger  amount  than  the  plaintiff 
claimed  in  the  action.  The  arbitrator  awarded  that  the 
action  should  cease,  and  be  no  further  prosecuted ;  that 
on  the  balance  of  accounts  661/.  was  due  from  the  plaiih* 
tiff  to  the  defendant,  and  that  the  plaintiff  should  pay 
that  sum  to  the  defendant.  The  court  refused  to  set 
aside  the  award,  on  the  ground  that  it  did  not  sufficiently 
determine  the  action.  Parke,  B.,  there  says — *'  It  is 
said,  the  arbitrators  have  not  shewn  who  is  to  pay  the 
costs  of  the  action ;  that  depends  on  the  question  whether 
they  have  sufiieiently  determined  the  event,  since  the 

(a)  2  C.  &  M.  722;  10  Bing.  568.  (b)  10  Bing.  570. 

(c)  2  G.  M.  &  R.  327. 
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coats  are  to  follow  the  event ;  and  I  think  we  may  reason-  Ka^h.  of  pum, 

18S8 
ably  intend  that  they  meant  to  determine  the  event  in     v«^^^^ 

favour  of  the  defendant."    Now,  here  there  is  a  sufficient    Duokwokt* 

determination  of  the  event  of  the  award  to  enable  the     hakusov. 

Master  to  say  in  whose  favour  the  cause  is  determined » 

and  to  tax  the  costs  of  the  reference  and  award  accordingly. 

The  costs  of  the  reference  and  award  are  to  follow  the 

event,  and  that  event  is  in  favour  of  the  defendant  in  the 

action.    As  to  the  third  plea,  that  plea  is  had,  for  it  is  not 

shewn  by  the  pleadings  that  the  costs  could  be  taxed. 

(The  Court  intimated  that  they  thought  the  third  plea 

bad,  and  called  on) 

Crampton,  contra. — The  third  plea  is  good,  since  it  tra- 
verses the  only  allegation  on  which  the  plaintiff  relies  to  shew 
that  the  defendant  ever  was  liable  to  pay  the  costs  of  the 
reference  and  award.  There  is  no  other  allegation  which 
shews  that  there  were  costs  due,  which  the  now  defend- 
ant was  liable  to  pay.  The  declaration  avers,  that  the 
plaintiff's  costs  of  the  reference,  which  he  bore  and  paid 
and  became  liable  to  pay  amounted  to  58/.  8«.,  and  that 
that  sum  was,  by  the  Court  of  Common  Pleas  at  Lancas- 
ter, taxed  and  allowed  to  the  now  plaintiff,  for  his  said 
costs,  pursuant  to  the  said  award ;  and  the  plea  states, 
that  no  such  sum  nor  any  other  sum  ever  was  taxed  or 
allowed  to  the  plaintiff  by  the  said  Court  of  Common 
Pleas  at  Lancaster,  for  his,  the  plaintiff^s,  costs  of  the 
reference  and  award,  in  manner  and  form  as  in  the  de« 
claration  is  alleged.  The  defendant  was  not  liable  to  pay 
these  costs  merely  because  the  plaintiff  was  liable,  for 
they  might  be  costs  which  he  was  liable  to  pay  to  his  own 
attorney,  and  which  the  defendant  was  not  bound  to  reim- 
burse. The  only  averment  which  shews  any  liability  on 
the  defendant  to  repay  the  plaintiff,  is  the  averment  of  the 
taxation  and  allowance  of  that  sum  by  the  Court.  That 
allegation  is  therefore  material  and  traversable,  and  if  it 
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Bg^.  of  Pleat,  were  struck  out,  the  count  would  be  bad.    But,  secondly, 
'  ^     taxation  was  necessary  before  the  costs  could  be  reco- 
Duckworth    vered :  Sadler  V.  Robins  (o),  Candler  v.  Fuller  (6),  Bigland 
Habbhok.    ▼•  Skelion  (c).  In  some  of  these  cases  there  was  a  discussion 
whether  the  costs  ought  not  to  have  been  taxed  before  a 
particular  day,  but  in  all  the  cases  it  seems  to  have  been 
considered  that  there  must  be  a  taxation  before  the  bring- 
ing the  action.    It  cannot  be  ascertained  without  taxation 
what  is  the  amount  of  the  costs  to  be  recovered,  and 
therefore  on  this  ground  also  the  allegation  of  taxation  is 
material  and  traversable. 

Thirdly,  the  replication  to  the  last  plea  is  clearly  bad, 
and  the  plea  good.  The  cause  having  been  referred,  the 
arbitrators  were  bound  to  award  upon  and  decide  the 
cause  and  each  of  the  issues,  whether  they  were  expressly 
required  to  do  so  or  not.  The  costs  of  the  issues  are  to 
be  determined  in  the  same  manner  as  if  the  case  had 
been  tried  by  a  jury  ;  and  since  the  new  rules,  there  must 
be  a  verdict  entered  on  every  issue.  The  submission  is, 
that  the  costs  of  the  reference  and  award  shall  abide  the 
event ;  and  the  question  in  this  part  of  the  case  is,  what 
is  the  meaning  of  the  expression  "  the  event  of  the  award?'* 
The  argument  on  the  other  side  is  founded  upon  the  fal- 
lacy that  the  event  means  the  general  sweeping  result  of 
the  case.  It  is  admitted  by  the  plaintiff's  counsel  that 
the  event  of  the  cause  means  the  legal  event  of  the  cause> 
and  this  is  established  by  many  cases,  and  could  not  hare 
been  denied.  So  the  event  here  is  the  legal  event,  and 
the  word  "event**  must  have  the  same  construction  in 
both  cases.  If  the  cause  is  referred,  the  Court  must  look 
at  the  state  of  the  record,  and  if  it  is  a  case  in  which  issues 
have  been  joined,  those  issues  are  referred.  The  case  is 
referred  secundum  subjectam  maieriam,  to  use  the  expres- 
sion of  Tindal,  C.  J.,  in  Woof  v.  Hooper  (d),  where  a  cause 

(a)  1  Cowp.  263.  (6)  WiUc8,62. 

(c)  12  East,  436.  {d)  4  Blng.  N.  C.  449. 


MICHAELMAS   TERM»  2  VICT.  4il 

was  referred  to  an  arbitrator  to  certify  for  whom  and  for  Exek.  of  PU<u, 

1838 
what  amount,  if  any,  the  verdict  should  be  entered ;  it  was 

held  that  the  arbitrator  was  not  confined  to  a  general  ver- 
dict, but  might  enter  it  on  the  several  issues,  according  to 
the  evidence  before  him.  And  Tindal^  C.  J.,  says, — **  The 
whole  cause  is  referred,  with  power  to  the  arbitrator  to  enter 
a  verdict.  I  think  that  is  secundum  subfectam  materiam  ; 
and  that,  as  the  arbitrator  is  put  in  the  place  of  the  jury, 
be  may  find  the  verdict  in  the  same  way  as  the  jury  had 
power  to  find  it" 

The  construction  contended  for  by  the  plaintiff  will 
lead  to  several  absurdities.  Thus,  supposing  a  large 
demand  to  be  made  in  the  declaration,  and  1«.  to  be 
established  in  part  of  the  claim  on  one  part  of  the  record, 
all  the  costs  of  the  reference,  as  to  the  other  parts  of  the 
record  on  which  the  plaintiff  fails,  will  have  to  be  paid  by 
the  defendant.  Not  only  would  the  defendant  fail  in 
recovering  the  costs  on  the  part  in  respect  of  which  he 
succeeds,  but  he  would  have  to  pay  the  plaintiff's  costs 
for  what  the  plaintiff  fails  to  establish.  So,  where  there 
IS  a  plea  of  set-off,  in  addition  to  the  plea  of  the  general 
issue,  as  in  the  present  case,  the  plaintiff  may  go  to  great 
expense  in  bringing  witnesses  before  the  arbitrator,  not 
only  as  to  the  question  of  original  liability,  but  as  to  the 
question  arising  on  the  set»off.  It  is  said  that  there  is  no 
occasion  to  go  on  in  such  case  when  the  general  issue 
is  decided  against  the  plaintiff;  and  also  that  the  party 
should  request  the  arbitrator  to  find  specifically  upon 
the  other  issues.  It  must  be  remembered,  however,  that 
on  an  arbitration,  the  party  has  no  means  of  knowing  to 
what  conclusion  the  arbitrator  will  come  upon  any  par- 
ticular issue.  The  plaintiff,  for  instance,  gives  evidence 
to  a  certain  extent  to  establish  his  case  on  the  issue  on 
non  assumpsit,  and,  as  he  cannot  tell  what  the  arbitrator 
may  decide  upon  as  to  that  part  of  the  case,  he  naturally 
goes  on  to  give  evidence  in  answer  to  the  alleged  set-off. 

VOL.  IV.  H  H  M.  w. 
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Ejtt!h,  of  PUdt,  [Parke,  B. — ^Tbe  party  could  have  bo  means  of  knowing 
.  what  the  arbitrator  would  decide  on  any  particular  issue. 

i>ucKwoRtH  That  argument  was  not  brought  before  the  court  in 
Harrison,  ^ibben  v.  The  Marquis  of  Anglesea}.  According  to  the 
defendant's  comErtruction,  the  event  of  llie  award  is  the 
legal  event  of  the  avrard,  and  no  difficulty  arises  fix>m  tbis 
con)Btruction»  because  here,  on  this  construction,  ibe 
event  <^  each  issu^  muat  be  looked  to;  and  the  costs 
will,  according  to  the  usuai  course,  be  distributed  with 
reference  to  the  finding  on  each  issue ;  and  it  nay  hap- 
pen, that  the  party  succeeding  generally  will  have  on  the 
balance  to  pay  costs.  Norris  v.  Darnel  (a)  is  «b  authority 
in  the  defendant's  favour.  In  that  case«  the  costs  of  the 
action  and  of  the  award  were  to  abide  the  e^ent  of  the 
award ;  and  the  arbitrators  found  that  the  *|Jaintiff  had  a 
good  cause  of  action  on  five  out  of  eight  tsounts;  that  the 
defendant  should  pay  5^  damages ;  and  that  bo  further 
proceedings  should  be  had  in  the  action:  and  it  was  held, 
that  there  was  no  award  as  to  three  counts ;  no  eve«t  io 
authorize  the  taxation  of  costs  on  these  counts;  and  that, 
consequently,  no  part  of  the  awetrd  could  stand.  la  that 
case  (according  to  the  argument  of  the  present  plaintiff) 
there  was  a  result  as  to  the  recovery  o£5L ;  but  that  was 
held  not  to  be  sufficient.  [Parke,  B. — There  was  nothing 
found  as  to  whether  the  plaintiff  or  defendant  was  to 
recover  on  the  three  counts].  Still  there  was  what  may 
be  called  a  general  result  of  the  action.  Dibben  v.  The 
Marquis  ef  Anglesea  is  distinguishable  on  the  ground 
that  it  was  before  the  new  rules,  and  in  that  case,  tbete 
was  a  distinct  finding  on  the  general  issue;  whereas  here, 
it  is  quite  uncertain  on  which  issue  the  finding  proceeds. 
Dibben  v.  Tke  Marquis  qf  Anglesea  is,  besides,  quite 
inconsistent  with  Norris  v.  Daniel,  which  is  distinctly  in 
point  for  the  defendant^  unless  the  pkintiff  can  establish 
that  a  different  meaning  ought  to  prevail  as  to  the  event 
of  the  cause  and  the  event  of  the  award. 

(a)  10  Bing  608;  4  M.  &  Scott,  383. 
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Again,  ttie  award  is  not  fioai,  because  it  says  nothing  ^«**  <>/  ^^m», 
aixHit  the  ^oats  of  tlie  action.     [Lord  Abinger,  C.  B. —  ^ 

No  power  is  given  by  the  subtnission  tp  enter  a  ver-  2>ucrvortii 
diet)  or  to  d^tei^roine  as  to  the  costs  of  the  cause.]  Th^  Hasrisov. 
costs  of  the  cause  are  referred  with  the  cause,  but  the 
arlnitratpr  has  left  them  undecided.  [Parte,  B. — How  can 
the  costs  be  recovered,  when  there  is  no  verdict?]  They 
will  fellow  the  gepersl  result  of  the  cause,  and  might  be 
recovered  by  an  action.  An  iirbHrator,  although  he  bss 
DO  power  to  enter  a  verdriet,  bss  always  a  right  to  orders 
judginei>t  to  t)e  entered. 

It  is  also  submitted  that  the  award  is  not  final  as  to  the 
subject-matter  of  the  issues  referred,  as  it  is  not  found 
wfaelSier  there  was  a  debt  due  from  the  plaintiff  to  the 
defendant.  The  present  defendant  mny  have  gone  before 
ibe  arbitrator  on  that  express  ground.  [Parie,  B. — ^Have 
you  found  any  authority  that  where  a. cause  has  been  re- 
ferred, but  no  power  hfts  been  given  to  the  anbitrator  to 
enter  a  verdict,  he  thasiuevertheless  power  to  order  a  judg- 
ment to  be. entered  up,  so  as  to  enable  the  party  to  recover 
his  costs  ?]  It  is  clear  that  he  can  order  a  dbcontinuanoe 
or  a  s/tf/ jDToo^^Sftf  to  hdentered:  Blanchmrdv.  LiUy{a). 
The  award  is  not  final  in  three  respects :  1st,  as  to  the 
costs  of  the  cause ;  Sndly,  as  to  the  costs  of  the  reference ; 
Srdly,  in  not  determining  whether  any  debt  was  due  from 
the  plaintiff  to  Che  defendant. 

Watson,  in  reply. — k  is  qfiite  dear  that  an  arbitrator  is 
not  bound  to  adjudicate  as  to  cpsts.  It  is  sufficient  if  he 
determines  the  erent:  Eardkyv.Sieer.  This  is  a  question 
on  a  contcact  between  these  parties :  then  the  arbitrators 
find  that  the  plaintiff  has  no  cause  of  action  against  the  de- 
fendant. It  is  dear,  from  that,  that  they  have  found  the  ge- 
neralissue  in  favour  of  the  defendant.  The  event  means  the 

(a)  9  Ettfit,  497. 

H  II  2  * 
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Exeh.  of  Pleat,  ultimate  determination  in  favour  of  one  party  or  the  other; 
1838 

'  ^    and  the  arbitrators  have  decided  that  in  favour  of  the  now 

Duckworth    plaintiff,  by  finding  that  the  plaintiff  in  the  former  action 

Harkisok.     ^^d  "^  cause  of  action.     Then  the  parties,  by  compact, 

say,  whoever  shall  be  the  successful  party,  the  other 

shall  pay  the  costs  of  the  inquiry.     If  the  case  had  been 

tried  before  a  jury,  and  the  jury  had  been  discharged 

as  to  the  issue  on  the  set-off,  Powell  v.  Sotmeit  (a)  is  an 

authority  to  shew  that  it  would  not  be  error  on  the 

record,  that  it  did  not  state  that  the  discharge  of  the  jury 

was  with   the  consent  of  the  parties.     [Parke,  B» — ^A 

judge  has  no  power  to  discharge  a  jury,  where  there  are 

issues  material  to  be  decided.     Lord  Abinger,  C.  B. — I 

know  Mr.  Justice  Bayley  used  to  do  it;  but  I  always 

doubted  the  propriety  of  his  doing  so.     It  is  the  duty  of 

the  judge  to  try  the  issues,  not  to  discharge  the  jury. 

Parke,  B. — In  Rex  v.  Johnson  (6),  it  appeared  that  the 

issues  on  which  the  jury  were  dischaifged  could  not  be  tna* 

terial,  either  as  to  the  costs  or  as  to  the  rights  of  the  par* 

ties,  and  therefore  the  judgment  was  affirmed].    Here  the 

arbitators  have  decided  that  the  plaintiff  had  no  cause  of 

action,  which  rendered  the  other  issue  immaterial.   There 

is  no  instance  to  be  found,  where  it  has  not  been  held 

that  a  determination  of  the  general  event  in  favour  of 

one  party  will  carry  the  costs  of  the  inquiry.     It  is  not 

necessary  to  trouble  the  Court  as  to  the  costs  of  the 

action,  as  that  is  too  clear  for  argument.     Laying  aside 

all  other  arguments,  the  judgment  of  Lord  Lyndhmrst  in 

Dibben  v.  The  MarquU  of  Anglesea  (e),  that,  ''if  eidier 

party  wished  to  have  a  decision  upon  the  special  issues 

with  a  view  to  costs,  he  should  have  distinctly  requested 

the  arbitrator  to  take  that  course,"  is  conclusive.    [Parke, 

B. — In  Doe  d.  Wood  v.  Roe  (d),  it  was  held  that  where 

a  cause  was  referred,  the  arbitrator  had  power  to  give 

(a)  3  Bin^.  381 ;  1 1  Moore,  330.         (c)  10  Bing.  570. 

(b)  6  Ad.  &  E.  488.  (cQ  2  T.  R.  644. 
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costs  without  any   express  authority  for  that  purpose.  i^<A*  ^f  P^^at, 
Then,  is  this  award  final]?    Yes.     He  gives  costs  to 
neither  party ;  he  is  silent  as  to  them.     That  case  only 
decides  that  the  arbitrator  has  power  to  award  costs ;  it 
does  not  say  that  he  nussi  do  so. 

Cur.  ady.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

LfOrd  Abingek,  C.  B. — The  question  in  this  case  turns 
upon  the  construction  to  be  put  upon  a  rule  of  reference 
to  arbitration,  by  which  a  cause  was  referred »  and  the 
costs  of  the  reference  and  award  were  to  abide  the  event 
of  the  awar^.  The  action  was  brought  to  recover  those 
costs«  and  the  pleadings  raised  the  question  whether  the 
award  was  final,  and  could  be  sustained.  It  appeared 
that  the  defendant  had  pleaded  two  pleas,  the  general 
issue  and  a  set-o£f ;  and  it  was  said,  that  as  the  arbitrator 
had  found  merely  that  the  plaintiff  had  no  cause  of  action, 
and  had  not  decided  upon  each  of  the  issues  specifically, 
he  had  not  in  fact  determined  the  action.  The  Court  at 
first  entertained  some  doubts  upon  this  objection,  but 
they  have  finally  come  to  the  conclusion,  that  if  the  parties 
had  intended  that  the  arbitrator  should  award  distinctly 
upon  each  issue  in  the  action,  they  ought  to  have  stated 
it.  The  arbitrator  has  decided  the  action,  by  saying  that 
the  plaintiff  was  not  entitled  to  recover ;  and  we  think 
that  the  words  **  event  of  the  award"  must  mean  the  event 
as  to  the  action  itself,  and  do  not  mean  the  event  as  to  the 
determination  of  the  particular  issues,  which  therefore 
become  immaterial.  On  this  ground  our  judgment  will 
be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Bxeh.  of  Pkat, 
183d. 
"^  BoYDELL  r.  Jones. 

DecUrationin  JLjIBEL. — ^The  deolaration  stated^  ihat  whereas  ihe 
lhe^Vl'iiffw»  plaintiff,  for  a  long  time  before  and  at  the  time  of  the 
an  attorney,  and  committinff  of  the  ffrievaDces  bv  the  defendant  as  hereio- 

that  certain  "  ®^  '' ^  .        .      rx 

orders  bad  been  after  men tioned,  resided  and  still  does  reside  in  Devon- 
CourtofQueen's  shiro  Street,  Queen  Square,  London,  and  had  been  and 
tingMideprr  ^**  *"^  •^"^^  ^®  *"  attorney  of  the  Court  of  our  Lady 
ceedingswith  the  Queen  before  the  Queen  herself,  and  bad  used,  eter- 
rion  in  which  cised,  and  carried  on  tlie  profession  and  business  of  an 
tbealtorne^or  attorney-at-ktw,  with  great  eredit  and  reputatioil ;  and 
the  then  defend-  whereas  before  the  time  of  the  commkling  of  the  griev- 

ant,  and  the 

defendant  was  ancts  by  the  defendant  as  hereinafter  mentioned,  oertaio 
the  Then' pUdn.  orders  had  been  made  by  one  of  the  Judges  of  the  said 
tiff,  and  that  the  Q^^^^  ^f  ^^^  Lajy  ^,^  Qn^en  before  the  Queen  herself, 

costs  had  been  '  ^^  ^ 

ascertained  and  for  setting  aside  with  costs  certain  proceedings  in  a  certain 
the  Masters;  action  then  pending  in  the  said  last^mentioned  Court,  in 
)^j^^'^^'  which  action  the  now  defendant  was  tl>e  attorney  of  the 
fession  of  an      ihen  plaintiff,  and  the  now  plaintiff  was  the  attorney  of 

attorney  is,  and 

is  considered  to  the  then  defendant ;  and  before  the  time  of  the  committing 
practiceland  '  o^  ^hc  grievances  by  the  now  defendant  as  hereinafter 
discrediubie  to    mentioned,  the  said  costs  had  been  and  were  ascertained 

the  attorney 

adopting  it;  yet  and  taxed  by  one  of  the  masters  of  the  said  Court;  and 
ant,  intending  wbereas  before  and  at  the  time  of  the  committing  of  the 
beii^Yel  that  ^  grievances  by  the  now  defendant  as  hereinafter  mentioned, 
the  plaintiff  had  gharp  practice  in  the  profession  of  an  attorney  was  and  is, 

been  guilty  of 
such  ^arp  prac- 
tice as  aforesaid  in  the  said  action,  and  bad  been  reprimanded  for  it  by  the  Master,  published  of  him 
the  following  false,  ironieaif  and  tihellotis  matter: — '*  An  Honest  Lawyer"  (thereby  flkCMiIng  the 
plaintiff,  and  meaning  to  represent  that  he  waa  not  an  honest  lawyer) — "  A  person  of  the  name  of 
C.  B.,  &C.,  was  severely  Reprimanded  the  other  day  by  one  bf  the  Masters  of  the  Queen's  Bench 
for  what  is  called  sharp  practice  in  his  profession"  (meaning  and  alluding  to  the  plaintiff's 
practice  with  respect  to  the  said  orders,  and  that  such  practice  was  sharp  practice  as  aforesaid): — 
Held,  that  that  part  of  the  statement  which  imputed  to  the  plaintiff  sharp  practice^  was  sufficieBtly 
explained  by  the  introductory  matter  to  shew  that  it  was  libellous. 

Semble,  also,  that  the  allegation  that  tlie  libel  was  ironical  was  sufficient,  coupled  with  the  ln< 
nuendo,  to  shew  that  the  phrase  "  an  honest  lawyer"  was  used  in  a  libellous  sense. 

Where,  on  a  special  demurrer  to  a  plea,  the  defendant  objecu  that  the  declaration  is  bad,  if  it 
appears  that  there  is  any  matter  in  the  declaration  which  is  good  on  general  demurrer,  and  is 
sufficient  to  sustain  the  action,  the  plaintiff  is  entitled  to  judgment;  since  the  case  must  be  con- 
sidered Bs  if  there  were  a  general  demurrer  to  the  whole  declaration,  which  would,  in  such  case, 
be  too  large. 
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and  was  and  is  considered  to  be  and  to  import,  diare-  Esek,  of  Phot, 
puUble  pradieej  and  practice  discreditable  to  the  attorney 
adopting  or  pursuing  the  same ;  whereof  the  now  defendant 
then  had  notice :  yet  the  now  defendant,  well  knowing 
the  premises,  but  contriving  and  falsely  and  maliciously 
intending  to  injure  the  now  plaintiff  in  his  good  name, 
ikme,  and  credit,  and  ako  in  his  said  profession  and  busi- 
ness of  an  attomey-at-law,  and  to  cause  it  to  be  suspected 
and  believed  that  the  now  plaintiff  had  been  guilty  of 
such  sharp  practice  as  aforesaid  in  the  said  action,  and 
that  he  the  now  piainiiiF  bad  been  reprimanded  by  the 
said  Master  for  such  practice  as  afbresaid  in  the  said 
action,  &c.,  heretofore,  to  wit,  on  &c*,  wrongfliUy,  nali* 
ciously,  and  injuriously  composed  and  published  a  certain 
ironhiil,  false,  scandalous,  malicious,  and  defamatory  libel 
of  and  concernii^  the  now  plaintiff,  and  of  and  concerning 
him  In  the  way  of  and  in  respect  to  bis  said  proftesion 
and  business  of  an  attorney-at-4aw,  and  of  aqd  concerning 
the  said  action,  and  of  and  conoeming  the  practice  of  the 
now  plaintiff  as  such  attorney  with  respect  to  the  afore«> 
said  orders,  then  wrongfully  supposed  by  the  now  defend- 
ant to  be  such  sharp  practice  as  aforesaid,  and  of  and 
concerning  the  said  Master,  containing  therein  the  ironic 
cal,  false.  See,  matter  following,  of  and  concerning  the 
now  plaintiff,  &o.  &c«,  (that  is  to  any),  '^  An  honest  lawyer, 
(thereby  meaning  the  now  plaintiff,  and  intending  to  re- 
present  that  he  was  not  an  honest  lawyer).  A  person  of 
the  name  of  Charles  Boydell,  (meaning  the  now  plaintiff), 
an  attorney  in  Devonshire  Street,  Queen  Square,  was 
severely  reprimanded  by  one  of  the  Masters  gf  the 
Queen's  Bench  (meaning  the  aforesaid  Master)  the  other 
day,  for  what  is  called  sharp  practice  in  his  profession,'* 
(meaning  and  alluding  to  the  now  plaintiff's  practice  with 
respect  to  the  aforesaid  orders  in  the  said  action,  and  that 
such  prnctice  had  been  and  was  sharp  practice  as  afore- 
said).    By  means  of  which,  &c. 
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Exeii.  of  pietu,      The  defendant  pleaded »  first,  Notgnilty;  secondly,  a 
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justification ;  thirdly,  as  to  the  composing  and  publidiing 
the  whole  of  the  said  libel  in  the  declaration  mentioned^ 
excepting  the  words  **  an  honest  lawyer ,**  that  before 
the  composing  and  publishing  the  said  libel  in  Ibe 
declaration  mentioned,  to  wit,  on  &c.,  he  the  said  plain- 
tiff had  been  and  was  severely  reprimanded  by  one  of  the 
masters  of  the  Queen's  Bench,  for  what  is  termed  sharp 
practice  in  his  the  said  plaintifi^'s  profession,  &c. — Verifi- 
cation. 

Special  demurrer,  asmgning  for  causes  that  the  said 
plea  is  a  mere  partial  repetition  of  the  libel,  and  neither 
traverses  nor  confesses,  and  avoids  the  declaration ;  and 
that,  as  a  justification,  the  plea  is  defective,  in  not  justify- 
ing, except  argumentatively,  the  imputation  oatlie  plaintiff 
of  having  been  guilty  of  sharp  practice  in  his  (wofession ; 
and  that  the  instance  or  instances,  and  act  or  acts,  of 
alleged  sharp  practice,  should  have  been  shewn  in  the 
plea ;  and  that,  even  if  one  of  the  masters  of  the  Queen's 
Bench  had  taken  upon  himself  to  reprimand  the  plaintiff, 
that  would  not  have  jurtified  the  defendant  in  pubBsbing 
that  fact  to  the  world ;  and  for  that  the  plea  does  not  justify 
the  innuendo  that  the  plaintiff  had  in  fact  been  guilty  of 
sharp  practice ;  and  for  that  the  said  libel  is  not  divisible, 
and  that  the  defendant  should  have  justified  the  ironical 
worda  **  an  honest  lawyer,"  in  the  sense  imputed  in  the 
innuendo  in  that  behalf;  and  that  the  plea  is  bad  as 
amounting  to  the  general  issue,  inasmuch  as  it  gtfes  a 
mere  narrative,  without  vouching  the  truth  of  the  fact  of 
sharp  practice ;  and  that  the  said  plea,  to  have  been  con- 
sistent, should  have  traversed  the  innuendo,  &c. 

Joinder  in  demurrer. 

CAannell,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 
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Ogle,  for  the  defendant. — ^He  admitted  that  he  could  not  BmK  rf  FUmh 


support  the  plea,  >but  proceeded  to  argue  that  the  declar- 
ation was  bad.  {Parhe^  B. — The  words  charged  in  the 
declaration  are  clearly  libellous.  It  alleges  that  the  defend- 
ant called  the  plaintiff  an  honest  lawyer,  meaning  that  he 
was  not  an  honest  lawyer.  The  defendant  must  prove  the 
truth  of  that,  in  order  to  j ustify  himself.  Then  the  declar- 
ation says  that  he  charged  the  pluntiff  with  being  guilty  of 
sharp  practice,  which  he  avers  meant  disreputable  practice. 
That  is  clearly  a  libellous  imputation].  That  prefatory  aver- 
ment only  applies  to  the  sharp  practice.  The  declaration 
contains  in  fact  two  libels:  one  as  to  the  term  *' honest 
lawyer;**  the  other  as  to  his  being  guilty  of  sharp  practice; 
but  there  is  no  prefatory  averment  as  to  what  was  meant 
by  the  term  ''  honest  lawyer,"  without  which  the  words 
cannot  be  taken  in  any  other  than  their  ordinary  sense. 
[Parir^,B. — How  would  you  frame  the  declaration  in 
that  view  of  the  case?  It  states  that  the  defendant 
composed  and  published  an  ironical  libel  of  the  plain- 
tiff, and  that  he  called  him  *'  an  honest  lawyer,"  thereby 
meaning  that  he  was  noi  an  honest  lawyer.  Is  not  that 
enough  i]  There  ought  to  have  been  an  introductory 
averment,  that  by  the  term  "  honest  lawyer,"  is  or  may 
be  understood  that  he  was  a  dishonest  lawyer.  In  Gold" 
siein  V.  Fo$s  (a),  it  was  held  that  an  innuendo,  uncon- 
nected with  any  prefatory  averment,  cannot  enlarge  the 
sense  of  a  libel.  [Parke^  B.— Is  it  not  a  sufficient  pre- 
fatory averment,  that  the  libel  was  ironical?  In  Regina 
V.  Dr.  Brown  (6),  Holi,  C.  J.,  says,  that  an  information 
will  lie  for  speaking  ironically.  The  objection,  however, 
now  is  as  upon  a  general  demurrer,  and  the  Court  cannot 
give  judgment  for  the  defendant,  when  there  is  any  matter 
which  is  clearly  libellous  alleged  in  the  declaration ;  and 
the  charge  that  the  plaintiff  had  been  guilty  of  sharp 
practice  is  clearly  so,  and  is  properly  sustained  by  a  pre- 
fatory averment  that  sharp  practice  is  considered  disre- 

(a)  2  Y.  &  J.  146.  (6)  11  Mod.  86. 
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JBsce/k.  ^  Pkaty  putable  practice].  Suppose  an  action  of  debt  were  brought 
by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
anil  the  declaration  contained  two  counts,  one  upon  the 
bill,  which  as  between  those  parties  would  be  clearly 
bad,  and  another  count  which  was  perfectly  good,  as  for 
goods  sold  and  delttered;  and  the  defendant  pleaded 
to  the  whole  declaration  a  plea  which  could  not  be  sup- 
ported, and  was  specially  demurred  to;  would  not  the 
defendant  be  at  liberty  to  object  that  one  of  the  counts 
was  bad  on  general  demurrer?  [Parke ^  B. — ^No;  it 
must  be  taken  as  if  it  were  a  general  demurrer  to  the 
whole  declaration;  and  then,  one  count  being  good,  how 
can  the  Court  give  judgment  for  the  defendant  ?  The 
demurrer  in  such  a  case  would  be  too  large].  Then  there 
is  another  objection.  This  is  a  libel  alleged  to  be  spoken  of 
the  plaintiff  in  his  character  of  an  attorney ;  but  there  is 
no  allegation  that  he  practised  as  such  at  the  time  of  the 
committing  of  the  grievances.  The  averment  is,  that  he 
was  and  still  is  an  attorney ;  but  consistently  with  that  aver- 
ment, he  may  have  ceased  to  carry  on  practice.  The  declar- 
ation ought  to  have  gone  on  to  allege  that  he  continued  to 
practise  as  an  attorney.  It  may  be  that  he  was  once  ad- 
mitted an  attorney,  and  only  practised  for  one  day. 

Parkb,  B. — Suppose  he  had  ceased  to  practise  as  an 
attorney — this  is  not  an  action  for  words  but  for  a  libel. 
This  is  a  libel  on  him  as  a  man*  Suppose  he  had  retired 
from  the  profession,  and  taken  his  name  off  the  roll,  to 
write  of  him  that  whilst  he  was  an  attorney,  he  had  been 
guilty  of  sharp  practice,  would  be  a  libel  upon  him.  With 
respect  to  the  other  point,  I  think  it  was  a  sufficient  pre- 
fatory averment,  that  the  libel  was  ironical.  At  all  events, 
as  this  must  be  taken  as  upon  general  demurrer,  it  is  too 
large. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 
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Pares,  B.,  afterwards  said : — I  may  take  this  opportu-  Exek.  •/  Pieoi, 
nfty  of  mefytioning,  that  in  the  report  of  the  case  of  Fer- 
gusan  v»  Mitchell  (a),  in  wliich  this  (piestion,  as  to  a  de- 
murrer being  too  large,  came  before  the  Court,  there  is 
an  error  as  to  what  is  stated  to  hate  fallen  from  me  on 
thlit  subject.  What  I  intended  to  state  was,  that  if  there 
be  a  special  demurrer  to  the  whole  declaration,  and  one  of 
the  counts  or  breaches  is  good^  the  consequence  is,  that, 
the  demurrer  being  too  Inrge,  the  plaintiiF  must  have 
judgment  6n  the  whole  declaration ;  and  if  the  bad  count 
or  breach  ta  good  after  judgment,  the  plaintiff  may  reco- 
ver updn  it ;  if  bad,  he  can  cure  it  by  entering  a  nolle  pro* 
sequi,  or  hating  the  damages  sefmrately  aasessed,  and 
entering  a  remittitur  danfna:  if  he  does  not,  the  judg* 
ment  may  be  arrested,  or  a  writ  of  error  brought. 

(a)  2  G.  M.  &  R.  692. 


Pope  and  Others  v.  Wbay. 
Assumpsit  for  money  had  and  received.     Plea,  non   The  defendant 

supplied  the 
assumpsit.     At  the  trial  before  Alderson,  B.,  at  the  Lon-  plaintiff  with 

don  sittings  in  this  term,  it  appeared  that  the  action  was  fmount^Tl/.; 

brought  to  recover  back  a  sum  of  2il.,  alleged  to  have  J^^^horiwd^M 

been  paid  by  the  plaintiffs  to  the  defendant  on  a  misre-  ««  P«y  ^^  <*«- 

•  rr  -.  li^it-  .  fendant  that 

presentation  of  facts,  under  the  following  circuiustances.  sum.  M.paid 
The  defendant  had  supplied  the  plaintiffs  with  goods  to  solflndtj^* 
the  amount  of71/.  (i*.    The  plaintiffs  were  in  the  habit  P»edthere. 

...  .  t  •  maining  SIR  . 

of  occasionally  doing  business  and  making  payments  to  his  own  um. 
through  one  Minshull,  and  authorized  him  to  pay  the  defendant  84A} 
defendant  the  7R6*.     Minslmll  paid  the  defendant  50/.,  "f  j»»«  <»«fend. 

*  '    ant  drew  on 

him  a  bill  for 
45/,,  the  amount  of  these  two  sums,  which  be  accepted,  but  which  waa  dishonoured  when  due,  and 
M.  subsequently  became  bankrupt.  The  defendant  applied  to  the  plaintiff  for  payment  of  the 
amount  of  the  bill,  representing  that  it  had  all  been  left  unpaid  on  the  plaioKif*s  account  by  M.| 
and  the  plaintiff,  on  such  repretenution,  paid  the  45/.,  and  took  possession  of  the  bill.  In  an  ac- 
tion to  recover  back  the  balance  of  24/.,  as  having  been  paid  under  a  misrepresentation  of  the  facu  s 
Held,  that  the  plaintiff  was  not  bound  lo  prove  thut,  before  action  brought,  he  tendered  back  the 
bill  to  the  defendant. 
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Egth.  9f  PIm#,  and  applied  ihe  balance  of  9\h  6#.  to  his  own  use*    Mio- 
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shuU  bad  also  bad  some  transactions  on  bis  own  account 
witb  tbe  defendant,  and  had  become  indebted  to  bim  in 
the  sumof24^  9«.  The  defendant  drew  a  bill  on  bim 
for  45L  15f.y  the  aggregate  of  these  two  sums,  which  be 
accepted.  This  bill  became  due  in  May  1837,  when  it 
was  dishonoured  ;  and  Minshull  subsequently  absconded, 
and  was  declared  a  bankrupts  The  defendant  thereupon 
made  application  to  the  plaintiffs  for  the  whole  amount, 
as  having  been  left  unpaid  on  their  account  by  Minshull, 
and  tbe  plaintiffs,  upon  that  representation,  paid  the  de- 
fendant the  money,  and  received  the  bill.  Having  sub- 
sequently discovered  the  payment  of  the  502.  by  Minshull 
to  the  defendant,  the  plaintiffs  brought  this  action  to 
recover  back  the  balance  of  24/.  which  was  thus  overpaid 
by  them  to  the  defendant. 

It  was  contended  for  the  defendant,  that,  before  the 
plaintiffs  could  maintain  this  action,  they  were  bound  to 
have  tendered  back  the  bill  to  the  defendant.  Tbe 
learned  Judge  reserved  the  point,  and  a  verdict  was 
found  for  the  plaintiffs,  damages  S4/.  9«. 

KeUy  now  moved,  pursuant  to  the  leave  reserved,  to 
enter  a  nonsuit.  The  plaintiffs  ought  to  have  proved  a 
tender  of  the  bill  to  tbe  defendant  before  the  commence- 
ment of  the  action.  It  was  the  sole  security  and  the  only 
evidence  for  the  defendants,  for  the  recovery  of  the  debt 
due  to  them  from  Minshull.  By  this  action  the  plaintiffs 
disaffirm  the  right  of  the  defendant  to  retain  the  24/.,  and 
leave  him  the  creditor  of  Minshull  for  that  amount,  with- 
out any  evidence  to  support  his  claim  against  Minshull, 
unless  he  has  the  means  of  producing  the  bill.  The  bill 
constitutes  no  security  or  evidence  for  the  plaintiffs. 
[^U^r«oii,B. — Have  they  the  less  paid  the  money  under  a 
misrepresentation  of  facts  ?  It  is  that  which  raises  the  con- 
tract on  which  the  action  is  founded.  Lord  Abinger,  C.  B. — 
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Could  the  defendant  have  recovered  back  the  bill  without  &w^  ^  Pi*^ 
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paying  the  money  ?    If  not^  it  is  clear  he  had  no  right  to  the 

bill  until  after  payment  of  the  money ;  and  if  ao,  the  plain- 
liflTs  were  not  bound  to  tender  it.]  The  two  acts  ought 
to  be  concurrent :  the  bill  should  be  delivered  up  to  the 
defendant^  that  he  may  have  his  remedy  against  the  ac- 
ceptor ;  the  money  should  be  paid  to  the  plaintiffs,  in 
order  to  entitle  the  defendant  to  demand  the  bill.  There 
must  on  either  side  be  a  readiness  to  put  the  other  party 
in  the  same  situation  as  he  originally  was.  [Pwie^  B. — 
The  instant  the  money  was  paid  under  a  misrepresentation 
of  fact,  the  right  of  action  accrued.]  So  would  it  to  the 
buyer  of  a  horse,  on  a  fraudulent  representation  by  the 
seller ;  yet  he  cannot  tecover  back  the  price,  without  re- 
turning or  tendering  back  the  horse. 

Lord  Abinger,  C.  B. — I  do  not  see  how  the  bill  is 
connected  with  the  transaction  out  of  which  the  plaintiffs' 
right  of  action  arises,  in  any  other  way  than  as  it  was  a 
security  to  them  until  the  money  was  repaid.  I  do  not 
see,  therefore,  what  right  the  defendant  had  to  a  tender 
of  it.  If  it  be  improperly  detained,  he  must  bring  trover 
for  it. 

Parke,  Alderson,  and  Gurnet,  Bs.,  concurred. 

Rule  refused. 
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^      v-     "^     Smith  and  Others,   Survivors  of  Samuel  Smith   and 
George  Smith,  deceased,  v.  Elizabeth  Winter. 

A  reUred  part-  ASSUMPSIT  by  the  indorsees  ^against  the  majker  of 

Mthori?^''*  three  promiasory  notes;  the  first  and  second  for  2,000/. 

parol  to  a  con-  and  S,000/.,  dated  SOtb  of  Aprils  1831,  payable  aix.montlis 

toindSr^Tbrns'  afterdate;  Abe  third  for  2,000/.,  dated  6tb  July,  1831, 

ah/^Lmer«Sfr  P*y^We  three  months  after  date.    Theue  were  also  counts 

the  dissolution  for  money  lent,  money  paid,  money  had  and  received^ 

ahip.  interest,    and  on  an  account    stated.     The  defendaat 

Anil    ulijtfm 

the  retired  part*  pleaded  nou  assumpsH,  and  several  special  pleas,  of  which 
hriefttheMMU  ^"^  ^^  ^^^^  ninth)  ultimately  became  maierial  in  .the 
and  aecuritiea     caseu    That  plea  alleged,  that  the  defendant  made  the 

of  the  firm  in  .       i       #•  •  .  •         «  « 

the  handa  of  notes  in  the  first  three  xouots  mentioned,  at  the  request 
Mrtnerffor  the  ^^^  ^^^  ^^  accommodation  of  one  John  Innes,  without  any 
purpofeofwind-  ^ahie  OF  Consideration  for  paying  the  amounts  ihereo^  and 

ingupthecon-  r  ^     o  * 

cem,  and  that  that  there  never  was  any  value  for  the  indorsements  in 

jection  to  hia  those  couuts  mentioned,  pf  all  which  the  plaintiffs  had 

wJIShip^namet  ^^^^  ^^  ^^  ^*™®  ^f  ^^^  indorsement  to  them ;  and  that, 

—£few,  that  the  before  and  lat  the  time  of  forbearance  and  giving  day  of 

lied  in  finding  payment  as  thereinafter  mentioned^   the  plaintiff's  held 

ingVrtner  ^f/A  ^^^  ^^^^  notes  as  Securities  for  the  payment  of  money  by 

authority  to  |]ie  gaid  J.  Innes,  as  principal  debtor  to  them,  and  that 

indorse  promia" 

aory  notea,  ao  the  defendant  was  then  liable  (if  at  all  liable)  .to  the  plain- 
in  the  partner- '  tifis  upon  the  Said  notcs  only  collaterally,  and  as  a  surety 

'^A^indoraed  ^®'  ^^^  ^^^  *'•  '"''®*»  *"^  °^'  Otherwise,  of  which  the 
to  8.  a  Co.,  aaa  plaintiffs,  at  the  time  of  such  forbearing  and  giving  day  of 
advances  made  payment,  had  notice :  and  that  after  the  said  notes  were 
^it^  pro?**"'  indorsed  to  the  plaintiffs,  and  before  the  same  or  any  of 

misaory  notea     x\xem  had  becomo  due  and  payable,  and  before  the  corn- 
made  by  B.  r  ^         ' 
While  the  notea 

were  running,  A.  atopped  payment,  and  a  deed  waa  executed  by  him  and  several  of  his  creditors, 
and  among  them  by  8.  &  Co.,  whereby  his  afihirs  were  pkoed  in  the  hands  of  inspectors,  and 
the  creditors,  parties  to  the  deed,  agreed  on  certain  terma  not  to  call  for  or  compel  payment  of 
the  debta  due  from  him  for  the  period  of  three  years.  After  the  execution  of  this  deed  by  A«  and 
S.  a  Co.,  and  before  the  notea  became  due,  B.  aigned  a  written  conaent  to  the  creditor*'  signing 
the  deed,  and  giving  time  to  A.,  without  prejudice  to  their  claims  on  her,  B.: — Beldy  that  her 
liability  on  the  notes  to  8*  &  Co.  waa  thereby  revived. 
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mencemeni  of  the  suit»  to  wit,  &Cm  the  plaiodSsy  without  £*ck,  rf  Fkas, 

1888 
the  knowledge,  privity  and  consent,  or  authority  of  the 

defendant,  forbore  and  gave  day  of  payment  to  the  said  J. 
Innes  for  a  long  space  of  time,  to  wit,  for  a  space  of  time 
which  did  not  expire  until  twelve  months  and  upwards 
after  the  said  notes  became  due  and  payable,  of  a  large 
sum  of  money,  to  wit,  the  sum  of  17,000/i,  then  owing 
from  the  said  J.  Innes  to  them  the  phdntifis,  and  as 
collateral  security  only,  and  not  otherwise,  for  tiie  pay- 
ment of  part  thereof  by  the  said  J.  Innes,  they,  the  said 
plaintftft  then,  to  wit,  &c.,  held  the  said  notes. — Veri* 
fieation.  To  this  plea  the  defendant  implied,  ihat  the 
plaiffitifis  did  not,  whhout  the  knowledge,  privity,  con- 
8emt»  or  authority  of  the  defendant,  forbear  and  give  day  of 
payment  to  the  said  John  Innes,  in  manner  and  form,  '&c. 

At  the  trial  before  Lord  dfdnger^  €•  B.,  at  the  London 
SHtings  after  Trinity  Term^  it  appeared  that  ^e  action 
was  brought  hy  the  plaintifib,  who  composed  the  £rm  of 
Smith,  Payne,  and  Smiths,  bankers  in  London,  agdttst 
the  defendant,  who  was  the  widow  and  exeeuiriz  of  Mr. 
Nathaniel  Winter,  -under  fihe  following  circumstances. 
Mr.  Winter,  in  his  lifetime*  and  up  4o  the  moifth^of  May, 
1880,  carried  on  business  in  partnership  with  Mr.  John 
Innes,  as  West  India  merchants,  under  the  firm  of 
Nathaniel  Winter  &  Co.  Emm  the  1st  of  May,  1880, 
to  the  I6th  of  May,  1831,  the  business  wian  carried  <hi 
under  the  "same  firm,  by  Innes  and  a  Mr.  fiobert  dum- 
ming  Norman.  On  the  latter  day  Innes  aad  Nocman  dis- 
solved partnership.  On  the  8tk  July,  1831,  Innes  apffied 
to  the  plaintiffs,  witli  whom  he  kept  an  account,  lx>  (dis- 
count l!he  note  for  2.000A,  of  the  dateof  the  6th  July,  i^n- 
•tioned  in  the  declaration,  which  they  did.  On  the  2Snd 
of  July  they  made  him  a  further  advance  of  money  an  the 
deposit  of  tl^  other  two  notes.  All  the  notes  were  in- 
dorsed to  them  fay  Innes  in  the  name  of  Nathaniel  Win- 
ter &  Co.    Before  any  of  them  became4ue»  Innes  stopped 
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Are*,  of  PUat,  payment;  and  on  the  1st  September,  183 1,  his  affairs  were 
placed  in  the  hands  of  inspectors,  and  a  deed  of  inspector- 
ship between  himself  and  divers  of  his  creditors  was  exe^ 
cuted  on  the  same  day.  The  parties  to  this  deed,  (which 
was  given  in  evidence  by  the  defendants),  were  Innes,  of 
the  first  part ;  the  creditors  named  in  a  schedule  (amongst 
whom  were  the  plaintiffs),  of  the  second  part ;  the  said  R.  C« 
Norman,  of  the  third  part ;  and  George  Ward  Norman, 
Martin  Tucker  Smith,  and  James  Parkinson,  of  the  fourth 
part:  and  thereby,  after  reciting  (inter  alia)  that  R.  C.  Nor- 
man had  retired  from  the  partnership,  and  that  Innes,  as 
between  him  and  Norman,  was  bound  to  pay  all  the  debts 
of  the  co-partnership,  it  was  agreed  amongst  the  parties, 
that,  notwithstanding  the  debts  due  from  Innes  to  his 
creditors,  it  should  be  lawful  for  him  (Innes)  to  continue 
to  manage  and  carry  on  the  business  of  a  West  India 
merchant,  and  to  receive  and  sell  the  produce  of  his 
estates,  and  of  such  other  estates  and  effects  as  might  be 
consigned  to  him,  and  to  make  such  disbursements  as 
should  be  necessary ;  and  that  the  several  creditors,  parties 
thereto,  should  not  nor  would  call  for  or  compel  payment 
of  the  debts  due  from  him,  Innes,  to  them  respectively, 
within  the  period  of  three  years  then  next  following. 
The  deed  then  contained  provisions  for  the  keeping  by 
Innes,  of  true  accounts,  and  the  inspection  of  them  by  the 
parties  of  the  fourth  part,  and  for  the  payment  of  the 
debts  as  money  into  the  plaintiffs*  bank,  which  was  to  be 
paid  from  time  to  time,  came  to  his  hands;  and  also  the 
following  clause : — **  And  it  is  hereby  declared,  that  per- 
sons holding  bills,  bonds,  notes,  or  other  securities  of  the 
said  John  Innes,  or  any  other  person,  shall  not  be  pre- 
judiced or  affected  in  respect  of  their  recourse  against 
third  parties,  or  against  the  property  pledged,  by  reason 
of  their  concurring  in  this  license  and  agreement."  There 
was  also  a  proviso  that  the  deed  should  be  void  in  so  far  as 
it  restraining  the  creditors  from  suing  for  their  debts,  in 


M1CUASLMA8  TBRM,  2  VICT.  457 

case  Innes  should  make  default  in  any  of  the  stipulations  BMoh.  of  Pha$, 

and  agreements  therein  contained  on  his  part,  or  if  all  his 

craditors  in  England  should  not  sign  the  deed  within  three 

months,  and  his  creditors  abroad  within  eighteen  monthsi 

from  its  date.     It  was  further  stipulated  that  tiie  deed 

should  be  pleadable  in  bar  as  n  release  by  Normaui  but 

there  was  no  such  stipulation  as  to  Innes* 

This  deed  was  executed  on  the  I2th  September,  1831, 
at  the  plaintiff 's  banliing  house,  by  one  of  the  plaintiffs, 
Samuel  George  Smith,  in  the  following  manner : — '*  For 
self  and  partners— Samuel  George  Smith."  There  was 
no  evidence  of  any  express  assent  to  or  dissent  from  thia 
mode  of  signature  by  the  other  partners.  On  the  23rd  of 
September,  the  defendant  signed  the  following  memoran- 
dum:— *^  1  consent  to  the  several  creditors  of  Mr.  John 
Innes,  or  Nathaniel  Winter  &  Co.,  signing  the  deed  of 
inspectorship  already  prepared,  dated  &c.,  and  giving 
time  to  Mr.  Innes,  without  prejudice  to  their  claims  on  me, 
or  on  the  estate  of  the  late  Nathaniel  Winter,  in  respect 
of  any  debts  to  which  I  or  Mr.  Winter's  estate  may  be 
liable. — ^Elisabeth  Winter."  Some  of  the  creditors  failed 
to  execute  the  deed  of  inspectorship  within  the  time  re-> 
quired,  and  the  plaintiffs,  with  other  creditors,  at  Innes  s 
request,  signed  a  memorandum  indorsed  upon  it,  where- 
by they  agreed  to  continue  its  operation  notwithstand- 
ing. Before  the  signature  of  this  memorandum  by  the 
plaintiffs,  the  defendant  gave  this  further  consent,  dated 
the  8th  of  December  1831 :— ''  As  the  deed  above  re- 
ferred to  contained  a  clause  rendering  it  void  if  all 
the  creditors  in  Great  Britain  did  not  sign  within  three 
months,  and  those  resident  abroad  within  eighteen  months, 
which  clause  it  has  been  found  necessary  to  waive  by 
a  memorandum  signed  by  the  creditors  and  indorsed  on 
the  deed,  I  declare  that  the  consent  I  have  already  given 
to  the  creditors  signing  the  inspectorship  deed,  shall  be 

VOL.  lY.  I  i  M.  w. 
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Exeh.  of  Pi$4u,  conaidereil  applicable  to  the  deed  so  altered. — Elisabeth 
,Jf^     Winter." 
Smith  It  appeared  that  in  August  1831 ,  the   plaintiflb.  had 

WiNTM.  received  from  Innes  the  sum  of  l^OOCMLy  on  account  of  their 
advances  on  the  bills.  When  they  became  due,  on  the  9th 
October  and  2nd  November  1831  respectively,  they  were 
dishonoured ;  and  the  present  action  was  brought  to  recover 
a  balance  of  4,500/.  and  interest  due  in  respect  of  them. 
In  order  to  prove  that  the  indorsements  were  duly  made 
by  Innes  in  the  name  of  the  firm  of  Nathaniel  Winter  & 
Co.|  the  plaintiffs  called  Norman  as  a  witnesSi  who  stated 
that  on  the  dissolution  of  the  partnership,  Innes  was  left  to 
wind  up  the  concern,  and  the  whole  assets  and  securities 
of  the  firm,  including  the  three  notes  in  question,  were  left 
in  his  hands ;  that  he  (Norman)  had  no  objection  to  Innes's 
indorsing  the  names  of  Natbaniel  Winter  &  Co.  on  the 
notes ;  that  he  saw  the  notes  two  or  three  times  before 
the  dissolution,  but  did  not  know  when  tbe  indorsements 
were  made ;  that,  whatever  was  his  liability,  he  did  not 
wish  to  withdraw  or  alter  it ;  but  that  he  claimed  no  in* 
terest  in  the  notes.  On  cross-examination,  he  said  that 
he  did  not  wish  to  alter  his  situation  by  any  admission 
now  made.  It  appeared  also  from  his  evidence,  that  tbe 
terms  of  the  dissolutic»i  were  stated  in  a  letter  written  by 
Innes  to,  and  signed  by,  him,  the  witness ;  and  this  letter 
being  tendered  in  evidence  by  the  plaintiffs,  was  in  the 
first  instance  objected  to  and  rejected  for  want  of  an 
agreement  stamp;  but  having  been  sent  to  the  stamp 
oflSce  and  stamped,  it  was  put  in  and  read  in  reply, 
after  the  close  of  the  defendant's  case.  By  it  Innes  was 
authorised  **  to  wind  up  the  business,  and  was  to  be 
responsible  for  tbe  engagements  of  the  firm,  and  to  take 
up  the  profits." 

It  was  contended  for  the  defendants,  that  the  ninth  plea 
was  proved  by  the  production  of  the  deed  of  inspectorship, 
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with  the  clause  therein  contained,  whereby  the  plaintiffs  Etch,  of  PUa$, 

1S$8 
and  the  other  creditors  agreed  not  to  compel  payment     ^  '  ^ 

from  Innes  for  three  years.  For  the  plaintiffs,  it  was  in^  SvitH 
MSted  that  the  firm  was  not  bound  by  the  signature  of  wimtga. 
one  partner,  no  consent  from  the  others  being  shewn; 
and  they  relied  also  on  the  proriso  in  the  deed,  that  it 
was  not  to  affect  the  holders  of  securities  as  to  their  re- 
course agamst  third  parties,  and  on  the  written  consent  of 
the  defendant,  as  furnishing  an  answer  to  the  objection. 
The  defendant's  counsel  further  contended,  that  it  ought 
to  have  been  proved  that  the  indorsements  by  Innes  were 
made  during  the  continuance  of  the  partnership,  no  suffi- 
cient authority  to  him  from  Norman,  to  use  the  partner- 
ship name  after  the  dissolution,  having  been  proved. 
The  Lord  Chief  Baron  left  it  to  the  jury,  as  to  this 
point,  to  say  whether  the  indorsements  were  or  were  not 
made  before  the  dissolution ;  and  if  not,  whether  Innes 
had  authority  from  Norman  to  indorse  the  notes:  and 
stated  his  opinion  to  be,  that  it  was  not  necessary  for  such 
a  purpose  to  have  a  power  of  attorney,  or  an  authority  in 
writing,  but  it  was  sufficient  if  they  thought  that  what 
Norman  had  stated  involved  an  authority  to  indorse  bills. 
His  Lordship  advised  the  jury  to  find  that  tin^e  was  given 
by  the  plaintiffs,  in  the  terms  of  the  issiie  on  the  ninth 
plea,  being  disposed  to  think  that  the  consent  of  the  de- 
fendant would  not  operate  to  revive  her  liability,  without  a 
new  consideration.  The  jury  found,  that  there  was  no 
evidence  that  the  notes  were  indorsed  before  the  16th  of 
May,  IdSl ;  but  that  Innes  had  full  authority  from  Nor- 
man to  use  the  partnership  name  on  liotes  or  any  other 
securities,  for  the  liquidation  of  the  concern.  They  found 
also  that  the  plaintiffs  did,  wkhoot  the  privity,  consent,  or 
knowledge  of  the  dtefendant,  forbear  and  give  time  to 
Innes,  but  that  the  defendant  subsequently  gave  her  con- 
sent thereto,  before  any  of  the  notes  became  due.    The 

1 1  2 
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Exeh,  of  PUoM,  verdict  was   therefore  entered  for  the  plaintiffs  on  the 
1838 
K,^^^^^,^    first  issue,  damages  6,191/.  5«.  lOc/.,  and  for  the  defendant 

Smith        on  the  ninth  issue ;  leave  being  reserved  to  the  plaintiffs 

Winter,      to  move  to  enter  a  verdict  for  them  on  that  issue  also,  if  the 

Court  should  be  of  opinion  that,  under  the  circumstanees, 

the  defendant  was  not  discharged  from  her  liability. 

On  a  former  day  in  this  term,  Mauie,  for  the  plaintiffs, 
accordingly  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiffs  on  the  ninth  issue, 
or  why  judgment  should  not  be  entered  for  them  non  ob« 
stante  veredicto,  on  the  ground  that  the  plea  shewed  no 
consideration  for  the  alleged  agreement  to  give  time. 

Cresswell,  for  the  defendant,  also  moved  for  a  new  trial, 
on  the  ground  that  there  was  no  sufficient  evidence  of  an 
authority  given  by  Norman  to  Innes  to  indorse  the  notes 
in  the  style  of  the  firm,  after  the  dissolution  of  the  part- 
nership. He  contended,  first,  that  the  agreement  of  dis- 
solution clearly  gave  no  authority  to  indorse  bills  in  the 
partnership  name :  Abel  v.  Suiion  (a) :  and  as  to  the  sup- 
posed parol  authority  given  by  Norman,  that,  in  the  first 
place,  the  evidence  of  it  was  not  admissible,  the  terms  of 
the  dissolution  having  been  reduced  to  writing;  and 
secondly,  that  it  did  not  necessarily  amount  to  an  authority 
to  indorse  bills  in  the  partnership  name,  and  so  to  impose  a 
new  liability  on  the  retired  partner,  but  only  to  do  what 
he,  Innes,  thought  fit  for  the  purpose  of  winding  up  the 
concern,  with  the  securities  in  his  possession,  as  they  then 
stood.  But  he  argued,  further,  that  even  if  Innes  had 
authority  from  Norman,  an  indorsement  in  the  style  of  the 
firm,  after  the  dissolution  of  the  partnership,  could  only 
represent  the  person  then  trading  under  that  firm,  vLb., 

(a)  3  Esp.  108. 
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Innes  himselfy  and  tiiercfore  did  not  bind  Norman ;  A'lV-  Bxeh,  of  puom, 
gour  V.  Rnlffson  (a). 

Lord  Abinobr,  C.  B. — I  cannot  entertain  any  doubt  on 
this  part  of  the  case.  It  is  not  necessary  to  give  authority 
to  the  continuing  partner  to  indorse  bills  in  the  partnership 
name,  by  deed  or  in  writing ;  the  retiring  partner  may  do 
it  by  parol :  and  I  think  there  was  here  sufficient  evidence 
that  he  did  give  such  authority.  That  is  what  he  has  him- 
self proved :  and  if  you  look  at  the  circumstances,  it  is 
hardly  possible  it  could  be  otherwise;  the  notes  having 
been  obtained  by  the  house,  when  in  difficulties!  for  the 
express  purpose  of  raising  money  to  carry  on  the  concern 
and  meet  its  engagements ;  I  think  it  was  an  authority  to 
use  the  partnership  name  whenever  it  should  be  necessary, 
in  order  to  raise  money  for  the  purposes  of  the  partner- 
ship. Norman  was  perfectly  competent  to  give  such  au- 
thority, and  it  was  most  natural  that  he  should  do  so.  The 
whole  question  is,  whether  I  was  not  right  in  leaving  it  to 
the  jury  to  say  whether,  independently  of  any  inference 
from  the  written  paper,  the  witness  had  not  given  such 
authority.  There  is  a  great  difference  between  the  cases 
where  one  person  is  left  merely  to  wind  up  the  concern, 
and  where  one  partner  retires,  leaving  the  other  to  carry 
on  the  business.  If  the  concern  is  completely  put  an  end 
to,  and  nothing  is  left  to  be  done  but  to  get  in  the  debts, 
&c.,  the  one  cannot  pledge  the  credit  or  the  name  of  the 
other :  but  this  was  the  case  of  a  continuing  partnership. 

Parke,  B.^I  agree  that  there  was  evidence  to  go  to 
the  jury  of  an  authority  to  Innes  to  indorse  the  name  of 
the  partnership  after  the  dissolution.  There  is  no  doubt 
upon  the  law  as  stated  by  Mr.  Cresswell,  and  if  the  evi- 
dence  had  been  no  more  than  that  derived  from  the  writ* 

(a)  I  H.  Bl.  155. 
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^^\^^F^^*  ten  agreement,  I  should  have  thought  there  was  not  suffi- 
cient proof  of  authority,  so  as  to  make  Norman  liable:  the 
expression  "  to  wind  up  the  business"  is  very  vague,  and 
would  only  imply  an  authority  to  do  what  was  strictly 
necessary  to  settle  and  liquidate  the  engagements  of  the 
concern.  But  there  was  evidence  of  a  more  extensive 
authority  than  that  conveyed  by  the  written  paper — ^a 
general  authority  to  Innes  to  do  what  he  pleased  with  the 
existing  securities  of  the  firm.  Now,  the  ordinary  mode 
of  using  negotiable  instruments,  in  order  to  give  a  title  to 
them,  is  to  indorse  them.  If  this  was  otherwise,  it  might 
have  been  set  right  at  once,  by  asking  the  witness  whether 
Innes  had  any  authority  from  him  independent  of  the 
written  instrument.  I  think,  therefore,  there  is  no  ground 
for  disturbing  the  verdict,  there  being  evidence  to  go  to 
the  jury  of  a  continuing  authority  given  by  Norman  to 
Innes,  independent  of  the  written  paper. 

GuRNEY,  B.,  concurred. 

Rule  for  a  new  trial  refused. 

On  a  subsequent  day,  cause  was  shewn  against  the 
plaintiffs'  rule,  by 

Cresswett  and  WaUinger. — The  first  question  is,  whether 
time  was  in  fact  given  by  the  plaintiffs  to  the  defendant 
It  is  admitted  by  the  replication,  that  the  notes  were  given 
by  the  defendant  without  consideration,  and  indorsed  with 
notice  of  that  fact,  and  that  the  plaintiiBTs  held  them  as  a 
collateral  security  for  the  debt  of  Innes.  The  plaintiffs 
admit,  therefore,  that  the  defendant  stands  merely  in  thesitu- 
ation  of  a  surety  for  Innes's  debt,  and  the  case  is  to  be  taken 
as  being  in  all  respects  one  in  which  the  effect  of  giving  time 
arises  as  between  principal  and  surety.  Now,  the  allegation 
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in  the  plea  is^  not  that  the  plaintiffs  gave  time  by  deed;  the  £«^A.  oj  Pieas^ 
isaue  simply  is,  whetheri  in  any  way,  they  forbore  and  gave 
time  of  payment  to  Innea  of  the  debt  as  a  collateral  secu- 
rity for  which  the  notes  were  taken.  [Lord  Abinger^  C.  B* 
— There  is  no  allegation  that  time  was  given  on  the  noies^l 
If  time  be  given  to  a  debtor  generally,  it  is  given  upon  all 
the  securities  in  the  creditor's  bands,  on  which  his  name 
appears.  If  time  were  given  to  a  party  who  had  executed 
a  bond,  to  pay  his  debt^  the  creditor  could  not  sue  on  the 
bond.  It  is  said  this  deed  was  not  executed  so  as  to  bind 
the  plaintiffs'  firm,  and  even  if  it  was,  that  it  contains  no 
binding  agreement  to  give  time  to  Innes.  Assuming,  for 
the  present,  the  deed  to  have  been  executed  by  all  the 
plaintiffs,  it  would  amount  to  a  giving  of  time  to  Innes,  not 
as  being  a  release,  or  being  pleadable  in  bar  by  him,  but 
because  it  would  be  a  breach  of  contract  if  they  sued  him 
in  the  mean  time;  and  their  hands  being  thus  tied  up  as 
against  the  principal,  the  surety  is  thereby  discharged. 
That  is  the  principle  established  in  Reee  v*  Berringlom  (a), 
and  subsequent  cases.  There  is  no  distinction  in  this  re- 
spect between  those  agreements  which  only  operate  to  give 
a  right  of  cross  action,  and  those  which  operate  as  an  ab- 
solute release :  if  there  be  a  binding  undertaking  to  give 
time  to  the  principal,  the  surety  is  discharged.  How,  then, 
would  it  have  altered  the  case,  if  all  the  plaintiffs  had  exe- 
cuted the  deed  ?  If  one  of  them  is  bound  by  his  contract 
not  to  sue  Innes  during  the  three  years,  the  effect  is  the 
same.  But  further,  where  parties  have  assented  to  and 
acted  on  a  deed,  they  are  bound  by  it  although  they  may 
not  have  executed  it ;  BuUer  v.  Rhodes  (6),  JoUy  v.  fFal^ 
Us  (e),  Ball  v.  DunttemUe  {d).  [Lord  Abinger,  C.  B.— 
There  was  no  proof  of  any  distinct  acts  done  under  this 
deed.]     It  appeared  that  the  parties  left  the  management 

(o)  2  Ves.  jun.,  640.  (c)  3  Esp.  228. 

(6)lh8p.  236.  (rf)4T.  R.  313. 
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Etch,  of  PUui,  of  the  debtor's  estate  to  the  inspectors,  as  the  representa- 
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tives  of  the  creditors ;  and  the  arrangement,  at  all  events, 
was  not  abandoned  for  a  considerable  time.  The  plaintiflPs 
would  have  taken  the  benefit  of  it;  and  there  was  abun- 
dant evidence  whence  the  jury  might  presume  that  they 
were  consenting  parties  to  it.  The  general  doctrine  laid 
down  in  Harrison  v.  Jackson  (a),  that  one  partner  cannot 
bind  another  by  deed  without  his  assent,  need  not  there- 
fore be  disputed. 

The  next  question  is,  whether  the  consent  of  the  de- 
fendant obviates  the  effect  of  the  deed.  Now,  the  surety  is 
at  once  discharged  as  soon  as  time  is  given  to  the  prin- 
cipal, although  the  former  may  not  then  be  liable  for  the 
debt;  and  the  principal  cannot,  by  any  new  engagement  sub- 
sequently made,  bind  the  surety  anew  without  his  assent. 
Innes,  therefore,  could  not  by  any  act  of  his,  after  the  exe- 
cution of  the  deed,  alter  the  situation  of  his  surety.  Nor 
could  the  defendant  herself  afterwards  make  herself  <i^ajii 
liable,  without  a  new  consideration.  [Pari€f  B. — That  is 
the  question.  Lord  Eldon  lays  it  down,  in  Mayhewv. 
Criekeil  (6)i  that  a  subsequent  consent  is  sufficient  to 
revive  the  liability  of  the  surety.]  That  decision  probably 
proceeded  on  equitable  considerations.  [Parke^  B. — The 
whole  of  this  is  an  equitable  doctrine,  which  has  crept 
into  the  law.]  If  the  indulgence  given  to  the  principal  be 
a  bar  at  any  time  to  the  claim  against  the  surety,  it  would 
seem  that  it  is  a  bar  for  ever;  per  Bosanquet,  J.,  in 
Coombe  v.  Woolf{c) ;  Bowmaker  v.  Moore  {d ).  [ParkCf  B. 
— There  was  no  question  in  those  cases  as  to  consent  sub- 
sequent.] The  plea  alleges  that  the  plaintiffs  forbore  and 
gave  time  to  Innes  without  the  defendant's  consent.  They 
did  so,  by  the  deed :  if  the  subsequent  consent  cures  it, 

(a)  7  T.  R.  210.  (c)  8  Bing.  156;  I  M.  &  Scott, 

(0  2  Swaiist.  186.  241. 

(rf)  7  Price,  223. 
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that  should  have  been  replied.   [Parke,  B.— Must  we  not  ^g'^g'**''^ 
reasonably  construe  your  plea  so  as  to  make  it  a  good     >      y      ^ 
plesi  i.  e.  as  alleging  that  time  was  given  without  the  de-        ^^'^" 
fendant*8  consent  at  any  time!  otherwise  it  is  bad,  accord-      Winter. 
ing  to  the  authority  of  Lord  EUon.]    It  is  submitted  that 
the  consent  by  matter  subsequent^  without  consideration, 
is  not  sufficient  to  revive  the  liability  of  the  surety*     It  is 
not  like  a  subsequent  admission  of  liability  on  a  negotiable 
instrument,   whereby  the  party  admits  that   notice  has 
been  in  fact  given^  or  that  the  circumstances  were  such  as 
rendered  it  unnecessary :  here,  at  the  time  of  the  consent, 
the  defendant  was  absolutely  discharged  by  the  previous 
act  of  forbearance  to  her  principal. 

Lastly,  it  said  that  the  proviso  in  the  deed,  that  per- 
sons holding  securities  of  Innes  shall  not  be  prejudiced 
as  to  their  recourse  against  third  parties,  prevents  the 
discharge  of  the  defendant  from  her  liability  on  these 
notes.  But  that  stipulation  could  only  operate  inter  se ; 
the  parties  could  not,  by  their  own  declaration  or  agree- 
ment, keep  alive  the  engagements  of  third  parties.  The 
only  purpose  of  the  proviso  was  to  prevent  any  private 
reservation  of  benefit  inter  se.  In  Nicholson  v.  Remit  (a), 
Lord  Denman,  C.  J.,  says, — •'  We  give  our  judgment  on 
tlie  principle  laid  down  in  Cheetham  v.  fVard{b),  as 
sanctioned  by  unquestionable  authority,  that  the  debtee's 
discharge  of  one  joint  and  several  debtor,  is  a  discharge 
of  all."  [Parke,  B.— That  does  not  apply  to  the  case  of 
principal  and  surety,  but  of  two  joint  debtors.  Perhaps 
the  best  answer  against  the  application  of  this  proviso  is, 
that  it  should  have  come  by  way  of  replication — ^that 
though  the  plaintiffs  did  give  time,  they  gave  it  with 
certain  reservations,  which  prevented  the  discharge  from 
taking  effect]. 

(a)  4  Ad.  &  E.  675;  6  Nev.  &  M.  192.  (ft)  1  Bos.  &  P.  630. 
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Mxch.  qf  Pieatj       Alaule  and  Baylep,  in  support  of  the  rule^  were  stopped 
^®^^-        by  the  Court 

Lord  Abinqer,  C.  B.-*-The  Court  are  not  calkd  upon 
in  this  case  to  express  an  opinion  how  far  the  signature 
of  one  partner  to  the  deed  can  hind  the  others,  and  so 
can  have  the  effect  of  discharging  a  surety  for  the  debtor. 
On  that  point  I  give  no  opinion.  The  questions  in  the 
case  are,  first,  whether  the  plea  is  proved  by  the  evi* 
dence ;  secondly,  whether,  if  proved,  it  is  a  good  plea. 
Now,  I  cannot  construe  it  so  as  to  make  it  a  good  plea, 
without  interpreting  it  to  mean  that  the  plaintiffs  gave 
time  to  Innes,  without  the  defendant's  consent  at  any  time 
before  the  notes  became  due :  because  we  must  take  the 
law  to  be,  according  to  the  case  of  Mayhew  v.  Cricketi, 
that  if  the  defendant,  at  any  time  before  tbe  bills  became 
due,  gave  her  consent  to  the  forbearance,  she  remains 
liable.  The  allegation  in  the  plea  must  be  taken  to 
cover  the  same  space  of  time  as  is  before  alleged,  via., 
before  the  notes  became  due ;  otherwise  the  plea  is  bad. 
Now,  the  defendant  did  give  her  consent  before  the 
notes  were  due:  the  plea,  therefore,  was  not  proved,  and 
tbe  verdict  ought  to  be  entered  on  that  issue  for  the 
plaintiffs. 

Parke,  B.-^I  also  think  that  this  plea  was  not  proved, 
and  that  the  verdict  must  be  entered  for  the  plaintiffs.  I 
forbear  to  give  any  opinion  on  the  question  as  to  the  sig- 
nature to  the  deed  by  one  of  the  partners  only :  and  I 
should  be  sorry  to  have  to  dispose  of  the  case  on  that 
ground,  since  the  objection  might,  perhaps,  have  been 
obviated  at  nisi  prius  by  amending  the  plea.  But  I  think 
the  plea  was  not  proved  in  substance.  We  ought  so  to 
construe  it  as  to  make  it  a  good  plea  if  possible,  and 
must  therefore  read  it  as  alleging  that  the  pkin tiffs  for- 
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bore  and  gave  day  of  payment  to  Innesi  without  such  /SkA-  4  Pitvh 
consent  of  the  defendant  as  would  render  her  atill  liable ;  v,....^^^ 
i.  e*,  without  any  consent  given  before  the  notes  became  smith 
due.  The  plea  being  so  read^  there  was  proof  that,  after  wintbb* 
the  execution  of  the  deed,  and  before  the  notes  became 
due,  she  did  give  her  consent ;  which,  according  to  the 
liigh  authority  of  Lord  Eldon^  in  Mayhew  v.  Criciett,  is 
sufficient  to  revive  her  liability.  He  there  says, — *'  I 
always  understood,  that  if  a  creditor  takes  out  execution 
against  the  principal  debtor,  and  waives  it,  he  discharges 
tiie  surety,  on  an  obvious  principle  which  prevails  both 
in  courts  of  law  and  courts  of  equity.  On  the  other 
band,  if  the  surety  afterwards  makes  a  promise  to  pay, 
he  cannot  object  to  that  as  a  promise  without  consider- 
ation :  the  promise  is  valid,  not  as  the  constitution  of  a 
new,  but  the  revival  of  an  old  debt.  So,  where  a  bank- 
rupt is  discharged  by  his  certificate,  he  cannot,  for  that 
reason,  impeach  a  subsequent  promise  to  pay  a  former 
debt,  as  a  promise  without  consideration."  The  consent 
of  the  defendant  in  this  case  was  equivalent  to  a  consent 
that  these  promissory  notes,  to  which'  she  was  a  party, 
should  be  deposited  witli  the  plaintiffs,  as  a  security  for 
their  debt,  notwithstanding  the  deed.  Her  liability  as 
surety  was  thereby  revived.  The  plea,  therefore,  was 
not  proved  in  substance,  and  on  that  ground  the  rule  must 
be  absolute  to  enter  a  verdict  for  the  plaintiffs. 

GuRNEY,  B.,  concurred. 

Rule  absolute  accordingly. 
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>       ^      .^  HUOIIKS  V.  Re£s. 

The  writ  of  ven-  xN  this  case  (a),  a  fieri  facias  having  been  issued,  and 
f.l'^bJaoTof"  the  sheriff  of  Carnarvonshire  having  returned  thereto 
thewritofaeri    ^jj^^  |^g  j^^j  ggized  goods  of  the  defendant,  but  that  they 

facias,  not  a  du-  «»  '  i   .     -ir. 

tinct process;  remained  in  his  hands  for  want  of  buyers,  the  plaintifr, 
and  therefore  a    .  .  ,  , .  .      .  i       *     i      » 

Judgehas  ^  vacation,  sued  out  a  venditioni  exponas,  and  a  judges 

lion**under*thc  ©rder  for  its  return  having  been  obtained,  and  no 
2  Will.  4,  c.  89,  return  having  been  made,  the  order  was  made  a  rule  of 

s.  15,  to  order  ^ 

the  sheriff  to  Court,  and  R.  V*  Richards,  on  a  former  day  in  this  term, 
writ|"and\n  at-  obtained  a  rule  nisi  for  an  attachment  against  the  sheriff, 
Us^'ijed  for    pursuant  to  the  rule  of  M.  T.  3  Will.  4,  s.  13. 

disobedience 

ponimnrto'thc  JerviS  shewed  cause,  and  contended  that  the  writ  of 
3*wai^  4  fc  13  ^®"^*^'o"^  exponas  did  not  come  within  the  meaning  of  the 
above  rule.  The  rule  directs,  '*  that,  in  case  a  judge 
shall  have  made  an  order,  in  the  vacation,  for  the  return 
of  any  writ  issued  by  authority  of  the  said  act,  (that  is, 
the  Uniformity  of  Process  Act,  2  Will.  4,  c.  29,  s.  15), 
or  any  writ  of  ca.  sa.,  fi.  fa«,  or  elegit,  on  any  day  in  the 
vacation,**  the  order,  on  disobedience  to  it,  being  made 
a  rule  of  Court,  an  attachment  shall  issue*  The  writ  of 
venditioni  exponas,  therefore,  is  not  specially  mentioned  in 
the  rule ;  and  the  object  of  the  rule  being  that  the  plain- 
tiff may  be  at  once  informed,  by  the  return  of  the  writ  in 
vacation,  what  has  been  done,  and  that  his  security  is  per- 
fected, that  object  is  attained  by  the  execution  and  return 
of  the  fi.  fa.  Nor  is  the  venditioni  exponas  mentioned 
in  the  statute,  unless  it  be  considered  as  part  the  fi.  fa. ; 
but  it  is  rather  a  process  consequential  to  and  founded 
upon  it. 

Richards^  contra. — This  case  is  within  the  operation  of 
the  rule,  the  venditioni  exponas  being  only  a  branch  of 

(a)  See  the  arfrument  on  motion  in  arrest  of  judgment,  ante,  204. 
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the  writ  of  fieri  facias.     Where»  after  seizure  under  a  fi.  B*en.  «/  Pieta, 
fa.,  but  before  sale,  the  record  waa  removed  by  error  and  ^  '  ^ 

a  supersedeas  awarded,  a  seizure  being  returned,  it  was  Hughes 
held  that  a  venditioni  exponas  might  be  awarded  on  the  i^^^^ 
return  of  the  fi.  fa.  which  was  filed  :  Charier  v.  Peeter  (a), 
Milton  V.  Eldringion  (5).  If  the  venditioni  exponas  were  a 
separate  writ  of  execution,  it  would  have  been  stayed  by 
the  writ  of  error :  it  issued,  not  on  the  judgment,  which  had 
been  removed,  but  on  the  fi.  fa.  * 

Lord  Abimobr,  C.  B.— I  think  Mr.  Richards  is  right  in 
his  construction,  and  that  the  venditioni  exponas  is  not  a 
process  distinct  from  the  fi.  fa.,  but  a  part  of  it ;  it  is  a 
writ  directing  the  sheriff  to  execute  the  fi.  fa.  in  a  parti- 
cular manner.  If  it  were  held  otherwise,  the  sheriff  might 
always  defeat  the  object  of  the  statute,  by  retaining  the 
goods  in  his  hands,  as  for  want  of  buyers,  until  the  first  day 
of  the  term. 

Parke,  B. — I  think  the  venditioni  exponas  may  be  con- 
sidered a  species  of  fieri  facias. 

Aldbrson,  B. — I  am  of  the  same  opinion.  It  is  of 
great  importance  to  make  sheriffs  regular  in  their  proceed- 
ings, otherwise  the  whole  process  of  the  Court  will  be 
avoided  in  vacation. 

GuRNBY,  B.,  concurred. 

On  other  grounds,  however,  the  rule  was  discharged 
on  payment  of  the  costs  of  the  order  to  return  the  writ, 
and  of  this  application. 

(a)  Cro.  Eliz.  597.  {b)  3  Dyer,  99,  a. 
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Bxeh.  of  Pleai, 
1898. 

^      V     '^  Anderson  v.  Fuller. 

Where  an  arbi-  X  HIS  was  an  action  of  assumpsit  for  work  and  labour, 
acaute  wasre™  *^"^  expenses  incurred  by  the  plaintiff  as  an  attorney,  in 
ferred  by  order   executing  the  trusts  of  a  deed  under  which  the  defendant 

of  nui  prius,  • 

directed  that  the  and  Other  parties  were  trustees.  The  defendant  pleaded, 
be  entered  for  t^Tst,  non  assumpsit ;  secondly,  that  the  plaintiff  and  de- 
SM^'and^hln  f^n^^"^  ^^^^  partners ;  thirdly,  payment ;  fourthly,  the 
Bet  forth  certain  statute  of  limitations.  At  the  Herefordshire  Spring  As- 
qiieation  for  the  sizcs,  a  general  verdict  was  taken  for  the  plaintiff  for 
Zu^find"^  1,000/.,  the  damages  in  the  declaration,  the  cause  and  aH 
awarded  that  if,  matters  in  difference  between  the  parties  beinir  referred, 

upon  soch  nets,  ...  . 

the  Court  should  by  Order  of  nisi  prius,  to  a  barrister.  The  arbitrator 
thattheTerdict  made  his  award  on  the  8th  of  May  last,  and  thereby 
iwt^oXfthen  di«'^cted  that  the  verdict  should  stand  for  the  plaintiff  on 
the  damages       all  the   issues,  but  that  the  damages  should  be  reduced  to 

should  be  re* 

ducedtothat  the  sum  of  S54/.  lOs.  The  award  then,  after  reciting 
that amot^  to  ^^^^  ^^^  arbitrator  had  been  requested  by  the  parties  to 
enter  the  ver-     g^^i^  |[jg  facts,  proeeeded  to  set  forth  the  circumstances 

diet  for  the  lat-  ,         • 

ter  sum,  upon  of  the  case,  whereby  a  question  was  raised  whether  the 

by  the  arbitra-  defendant  was  liable  for  certain  acts  of  bis  co-trustees ;  and 

feet  a  morion'to  concluilcd  by  directing,  that  if,  under  the  circumstances 

set  aside  the  above  Stated,  the  defendant  was  liable  in  law  to  those 

be  made  withhi  parts  only  of  the  plaintiff's  demand  which  were  directed 

foUowing"tSt  ^y  Wnaself,  the  damages  should  be  reduced  to  125/.  17*.; 

in  which  the  jf  jjg  ^as  not  liable  in  law  for  any  part,  then  that  the  ver- 

award  was  i  - 

made.  diet  should  be  entered  for  the  defendant. 

In  Trinity  Term,  a  rule  nisi  was  obtained  to  set  aside 
the  award,  on  the  ground  that  it  was  not  sufficiently  cer- 
tain or  final;  which  was  enlarged  until  this  term,  and 
was  discharged  on  the  5th  of  November.  On  the  10th 
of  November  the  plaintiff  signed  judgment,  but  no  execu- 
tion had  yet  issued. 

On  the  13th,  Peiersdorff  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  defendant 
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on  the  first  and  fourth  issueSi  and  for  the  plaintiff  with  ^m*^  of  ^m^ 

18S8 
nominal  damages  only  on  the  others;   or  why  the  da-  ^ 

mages  should  not  be  reduced   to  the  sum  of  1252.  Vis.     Akdersom 

upon  the  facts  stated  by  the  arbitrator  on  the  face  of  his      pulleiu 

award. 

Talfaurdf  Serjtt  and  R.  Y.  Richards  shewed  eause» 
and  contended  that  this  application  was  loo  late,  for  that 
the  effect  of  it  was  to  have  the  express  finding  of  the 
arbitrator  set  aside,  and  the  motion  ought  therefore  to 
have  been  made  within  the  second  terra  inclusive  after 
the  publication  of  the  award.— The  Court  thereupon 
called  on 

Kelly  and  Peiersdorff  to  support  the  rule. — This  is  not 
an  application  to  set  aside  the  award,  but  to  give  effect 
to  that  part  of  it  which  awards  to  the  plaintiff  the  smaller 
amount  of  damages,  in  case  the  Court  shall  hold  him 
entitled  only  to  that  amount,  on  the  facts  stated  by 
the  arbitrator.  The  award  must  be  taken  altogether. 
[Parie,  B. — If  no  motion  at  all  were  made,  the  verdict 
would  stand  for  the  plaintiff,  under  the  award,  with 
25iL  10«.  damages.  You  do,  therefore,  seek  to  set  aside 
the  express  award  of  the  arbitrator.  If  it  be  an  ambu- 
latory award,  so  that  nothing  can  be  done  upon  it  without 
tlie  direction  of  the  Court,  then  you  must  move  to  set  it 
aside  in  due  time.  Alderson^  B. — This  is  in  effect  a 
motion  to  set  aside  the  judgment  of  the  arbitrator  on  the 
facts.  The  question  is  the  same  as  if  the  other  motion 
had  not  been  made;  then  should  you  be  in  time?  Lord 
Abinger^  C.  B.-**You  migiit  have  included  both  terms  in 
one  rule ;  either  to  set  aside  the  award,  or  to  enter  the 
verdict  according  to  the  opinion  of  the  Court  on  the  fkcts 
found.]  Taken  altogether,  the  award  amounts  to  this : — 
I  find  for  the  plaintiff,  damages  254^ ;  hut  I  also  find 
certain  facts,  and  if  upon  them  the  Court  shall  think  the 
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Exeh.  of  Pleas,  verdict  should  be  for  136/.  IT^.^  then  I  find  for  the  plain-- 
tiiF  with  that  amount  of  damages  only.  The  verdict  is 
for  one  sum  in  one  event,  for  another  sum  in  another 
event*  The  defendant  is  in  time  to  determine  either 
event,  until  the  parties  have  been  put  in  a  different  post* 
tion.  On  the  form  of  this  award,  the  plaintiff  had  no 
more  right  to  enter  up  judgment  for  the  larger  sum,  than 
the  defendant  had  to  have  it  entered  for  the  smaller 
sum.  [AUerson,  B. — ^The  award  would  be  bad  if  it  were 
such  as  you  state,  as  not  being  final ;  because  an  arbitrator 
cannot,  without  special  leave,  state  a  case  for  the  opinion 
of  the  Court  without  coming  to  any  decision  himself.] 


Lord  Abinger,  C.  B. — We  are  all  of  opinion  that  this 
is  an  express  award  of  the  larger  amount,  and  'that  in 
effect  this  is  an  application  to  set  it  aside,  which,  there- 
fore, ought  to  have  been  made  within  the  time  fixed  by 
the  invariable  practice  of  the  Court,  namely,  within  the 
second  term  after  the  making  of  the  award. 

Parke,  Alderson,  and  Gurney,  Bs.,  concurred. 

Rule  discharged. 


Thicknesse  v.  The  Lancaster  Canal  Company. 
A  company        X  HIS  was  an  action  on  the  case  tried  before  Paite-' 
^^Vimact^f  ^^^*  ^'*  *^  *®  Liverpool  Spring  Assizes  for  the  year 

Parliament  to 

make  a  canal  within  certain  limitSi  without  specifying  any  time  within  which  it  was  to  be  com- 
pleted :  Held,  that  no  limiution  as  to  time  could  be  assigned  to  the  powers  conferred,  by  an 
intendment  that  they  were  to  be  exercised  within  a  reasonable  time,  and  consequently  that  the 
worlcs  might  be  resumed  at  any  period. 

Qiutre,  whether  any  and  what  acts  would  amount  to  an  abandonment  of  the  powers  so  confer* 
red  ?  If  the  capital,  which  the  act  empowers  the  Company  to  raise,  be  not  raised  to  the  full  extent, 
qiusre,  whether  that  drcumttaoce  affects  the  right  of  the  Company  to  prosecute  the  work  afterwards? 

The  act  of  Parliament  gave  certain  commissioners  power  to  purchase  lands,  &c.,  and  directed 
them  to  make  compensation  to  persons  interested  therein  for  all  damage  sustained : — Held,  that  a 
party  entitled  to  an  easement  over  lands  so  purchased  by  them,  could  not  maintain  trespass  for  acts 
done  upon  those  lands  to  the  prejudice  of  his  easement,  but  as  soon  as  any  damage  was  actually 
sustained,  he  ought  to  have  claimed  compensation  under  the  act. 


MICHAELMAS  TBRM,  S  VICT. 


478 


1887,  when  a  verdict  was  found  for  the  defendant  for  Sgeh.of  puat, 

1838 
the  damages  in  the  declaration,  subject  to  the  following 


case. 


The  first  count  of  the  declaration  stated,  that  the  plain- 
tiff was  possessed  of  a  coal-mine  under  certain  lands  in 
the  county  o{  Lancaster,  with  liberty  for  him,  his  servants, 
&c.,  during  the  residue  of  a  lease  still  in  being,  to  enter 
on  those  lands  with  carts,  horses,  materials,  implements, 
&c.,  and  to  erect  any  buildings,  machines,  &c.,  and  to 
make  any  drains,  &c. ;  to  make  and  use  any  waggon-ways, 
railways,  and  other  ways,  and  to  do  any  other  acts  on  the 
said  land  necessary  or  convenient  for  working  the  said 
mines,  or  for  selling  or  carrying  away  the  same  by  such 
means  as  he  might  think  fit;  and  to  lay  up  the  same  for 
sale  or  other  uses,  on  any  part  of  the  lands ;  and  that  by 
virtue  and  in  exercise  of  the  privileges,  &;c.,  the  plaintiff 
had  made  and  used  certain  railways  and  other  ways  on 
the  said  lands,  for  the  purpose  of  working  the  mine,  and 
selling  and  disposing  of  the  same  and  its  produce:  yet 
that  the  defendant  placed  and  threw  large  quantities  of 
soil,  earth,  rubbish,  &c.,  on  those  lands,  and  made  em- 
bankments, and  also  canals  and  excavations  in  and  across 
the  same,  and  continued  them  hitherto,  and  thereby 
during  that  time  obstructed  the  plaintiff  in  the  working 
his  mine  and  the  enjoyment  of  the  said  privileges,  and 
obstructed  and  destroyed  the  said  railways  and  other 
ways,  and  prevented  him  from  carrying  away  and  seUing 
and  disposing  of  the  said  mine  and  its  produce,  and  par- 
ticularly from  carrying  it  towards  or  unto  certain  navi- 
gable canals,  viz.  the  Lancaster  Canal  and  the  Leeds  and 
Liverpool  Canal. 

The  second  count  was  similar,  with  respect  to  another 
coal-mine  held  under  similar  privileges. 

The  third  count  stated  that  certain  lands  were  in  the 
occupation  of  John  Atherton,  as  tenant  to  the  plaintiff, 
but  that  the  defendants  placed  large  quantities  of  soil. 
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Mgeh.  rf  Pkas,  earth,  rubbiBhy  &c*,  thereon,  and  made  embaukment^, 
and  also  canals  and  excavationa,  on  and  acroM  the  aam«f 
and  continued  them  hithertOi  by  means  whereof  the  plain- 
tiff*8  reversion  was  injured,  &c.     Plea,  not  guilty* 

By  an  act  passed  in  the  32nd  Geo.  S,  (e.  101),  entitled 
An  Act  for  making  and  maintaiaiog  a  NavigabLs  C^nal 
from  Kirby  Kendal,  in  the  county  of  Westmoreland,  to 
West  Houghton,  in  the  county  palatine  of  Lancaster,  aod 
certain  branches,  a  company  was  incorporated  for  tbitt 
purpose,  by  the  name  of  "  The  Company  of  Proprietors 
of  the  Lancaster  Canal  Navigation,**  and  were  empowei^ 
to  make  the  said  canal  and  branches  along  a  line  specified, 
and  all  such  reservoirs  and  feeders  as  sbould  be  necessary; 
and  for  the  purposes  aforesaid,  (amongst  others  in  the  ai(;t 
mentioned),  the  ^aid  Company,  their  deputies,  agentp,aind 
workmen,  were  authorized  to  enter  into  and  upon  tlie 
lands  and  grounds  of  any  person,  &c, ;  and  to  survey,  &c. 
and  to  set  out  and  ascertain  such  parts  thereof  as  theyt 
should  think  necessary  for  making  the  said  canal,  te„ 
and  all  such  other  works,  matters,  and  conveniences  i^ 
they  should  think  proper ;  and  also  to  bore,  dig,  and 
trench,  get,  remove,  take,  and  carry  away  and  by  eartb, 
clay,  stone,  soil,  rubbish,  trees,  roots  of  trees,  &c»,  and 
any  other  matters  or  things  which  might  be  dug  or  got  in 
making  the  said  canal,  &c*,  (with  other  incidental  powers), 
they  the  said  Company  doing  as  little  damage  as  posiiible, 
and  making  satisfaction  in  said  manner  by  the  said  aist 
mentioned,  to  the  owners  or  proprietors  of  or  persons 
isUerested  in  the  lands,  tenements,  or  hereditaments^  jke. 
which  should  be  taken  and  removed,  divertedj  or  prfju* 
diced,ybr  aU  damages  by  them  sustained;  and  it  was  fur- 
ther provided,  that  the  said  act  should  be  sufficient  to 
indemnify  the  Company  for  acts  done  by  virtue  thereof. 

By  section  SO  it  was  enacted,  that  after  any  such  parts 
of  the  said  lands  or  grounds  should  be  set  out  and  sm^t-- 
tained  for  making  the  said  canal  and  other  works»  it 
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should  be  lawful  for  all  persons  whatsoever,  who  should  ^^*«  rf  P^^h 
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be  $eis0d,  po^setsedf  or  interested  of  or  in  any  lands  or 

grounds  which  should  be  so  set  out  and  ascertained,  or  any 
part  thereof,  to  contract  for,  sell,  and  convey  unto  the 
Company,  all  or  any  part  of  such  lands  or  grounds  which 
should  from  time  to  time  be  so  set  out  and  ascertained. 

By  section  82,  after  reciting  that  differences  might 
arise  between  the  Company  and  the  several  owners  of  and 
persoDB  interested  in  any  lands,  grounds,  tenements,  here- 
ditaments, &c.,  which  should  or  might  be  affected  or  pre« 
judiced  by  the  execution  of  any  of  the  powers  of  the  said 
aot,  touching  the  purchase^money  to  be  paid,  or  recom- 
pence  to  be  made  to  them  respectively,  it  was  enacted 
that  all  persona  qualified  in  the  manner  by  the  said  act 
provided,  should  be  commissioners  for  settling  all  ques- 
tions and  differences  which  should  arise  between  the 
Company  and  the  several  proprietors  of  and  persons 
interested  in  any  lands,  grounds,  tenements,  hereditaments, 
mills,  fisheries,  or  waters,  that  should  or  would  be  affected 
or  prejudiced  by  the  execution  of  any  of  the  powers 
thereby  granted,  and  that  they,  or  any  five  of  them,  by 
writing  under  their  hands,  with  consent  of  parties,  might 
determine  what  sums  should  be  paid  by  the  Company 
for  the  absolute  purchase  of  the  lands,  grounds,  or  here- 
ditaments which  should  be  set  out  and  ascertained  for 
maMipg  the  said  canal,  &c.,  or  others  the  purposes  of  the 
said  act ;  and  also  a^ust  and  determine  what  other  dis-r 
tinct  sum  or  sums  should  be  paid  by  the  Company  as 
a  reoompenoe  for  any  damages  which  might  be  sustained 
by  persons  being  owners  of  or  interested  in  any  milk,  &;c., 
lands,  grounds,  tenements,  or  hereditaments,  by  r^on  of 
severance  ;  or  in  case  such  price  could  not  be  so  settled, 
tb^o  the  said  commissioners  were  empowered  to  issup  a 
warrant  to  the  sheriff*,  commanding  him  to  empannel  a  jury» 
to  appear  on  4  day  not  being  less  than  nin^,  nor  niore 
tban  twenty-on9  days  after  warrant  served,  who  should 
•     K  k2 
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Ejch.  of  Pleas,  inquire  of  and  assess  the  sum  to  be  paid  for  the  purchase 
of  such  lands  and  grounds,  or  the  recompence  to  be  made 
for  the  damages  that  might  or  should  be  sustained;  and 
the  jury  were  to  take  into  consideration  the  damage  or 
inconvenience  which  might  arise  by  means  of  any  bridges, 
roads,  or  other  communications,  and  assess  separate  dam- 
ages for  the  same:  and  the  commissioners  should  give 
judgment  for  such  purchase-money  or  recompence. 

By  section  50,  it  was  enacted  that  upon  payment  or  legal 
tender  of  the  money  agreed  upon,  or  determined  upon  by 
the  said  commissioners,  or  assessed  by  such  juries  as  afore- 
said, for  the  purchase  of  any  such  lands,  grounds,  or 
hereditaments  as  aforesaid,  to  the  proprietors  thereof,  or 
other  persons  entitled  to  receive  such  money,  then  it 
should  be  lawful  for  the  Company  immediately  to  enter 
upon  such  lands,  &c.,  and  to  dig,  8cc.,  and  remove  earth, 
&c.,  for  making,  &c.  the  said  canal. 

Section  5S  enacted,  that  the  commissioners  might  and 
should  settle  what  shares  and  proportions  of  the  purchase- 
monies  or  recompense  for  damages  which  should  be  so 
agreed  upon,  determined,  or  assessed,  should  be  allowed 
to  any  tenant  or  other  person  having  a  particular  estate, 
term,  or  interest  in  the  premises,  for  his  or  her  respective 
interest  therein. 

Sections  55  &  56  reserved  to  proprietors  of  mines  under 
the  canal  their  right  to  work  them,  and  provided  a  remedy 
in  case  of  damage  to  the  canal  by  working  too  near  it. 

Section  128  provided,  that  in  any  action  against  the  Com- 
pany for  acts  done  in  pursuance  of  the  act,  the  defendant 
or  defendants  might  plead  the  general  issue,  and  give  the 
act  and  special  matter  in  evidence ;  and  if  it  should  appear 
to  be  so  done,  the  jury  should  find  for  the  defendant. 

By  statute  59  Geo.  3,  c.ll3,  reciting  that  great  pro- 
gress had  been  made  towards  the  completion  of  the  canal, 
but  that  the  money  authorised  to  be  raised  had  been  found 
inadequate  to   the  purposes  of  the  act,  the  Company 
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were  empowered  to  raise  a  further  sura  for  the  completion  ««*•  •/  '•fc«, 
of  certain  new  works  thereby  authorized,  aqd  certain  other 
powersi  limited  in  their  duration  to  two  years  from  the 
time  of  passing  that  act,  were  also  conferred. 

The  plaintiff  has  been  for  some  time  working  an  exten- 
sive colliery  at  Kirkless,  at  Aspul,  in  the  county  of  Lan- 
caster»  lying  under  the  lands  delineated  in  a  certain  plan 
(which  formed  part  of  the  case).  The  coal  under  a  portion 
of  the  lands,  he  holds  under  a  lease  from  Mr.  Wood,  dated 
8rd  of  May,  1824,  for  forty  years:  that  under  another  por- 
tion, under  a  lease  from  Sir  Robert  Holt  Leigh,  dated  the 
1st  February,  1834,  for  eleven  years.  He  has  also  held 
other  lands  for  twenty  years  as  tenant  from  year  to  year  to 
Sir  Robert  Holt  Leigh,  at  a  rent  of  80/.,  and  has  let  the 
same  to  his  coal  agent,  John  Atberton,  for  many  years,  as 
tenant  from  year  to  year,  at  a  rent  of  60/.,  who  was  in  pos- 
session at  the  time  of  the  supposed  causes  of  action. 

The  coals  under  another  portion  of  the  lands  marked 
on  the  map,  which,  as  well  as  the  others,  the  plaintiff  has 
worked  for  several  years,  he  holds  under  a  lease  from  Mr. 
Hodgson. 

The  Lancaster  Canal  Company  made  their  canal  as  far 
southward  as  a  place  called  Bark  Hill,  about  1816.  In 
that  year  an  extension  of  it  was  made  to  a  point  in  Kirk- 
less,  which  is  about  four  miles  short  of  the  place  of  West 
Houghton,  to  which  they  were  originally  authorized  to 
extend  it.  The  land  taken  by  the  Company  for  the  pur- 
pose of  that  extension  was  contracted  and  agreed  for 
between  the  Company  and  the  owners  of  the  lands  through 
which  that  extended  part  passed,  and  was  taken  by  the 
Company  under  such  contracts. 

In  1816  a  junction  was  made  at  that  point,  between  the 
Lancaster  Canal  and  another  public  navigable  canal  called 
the  Liverpool  Canal.  There  was  a  formal  opening  on  the 
occasion  of  that  junction,  on  the  S2nd  October,  1816,  a 
procession  along  the  canals,  several  bands  of  music,  and  a 
great  assemblage  of  people.     Since  that  time  the  two 
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Bxch,  tf  PkoM,  eanals  have  been  open  to  the  public ;  boats  faaTe  trarorsed 
them,  and  lolls  have  been  paid.  From  that  time  noihittg 
was  done  by  the  Canal  Company  to  the  south  of  the  pisnt 
above  mentioned,  with  the  exception  after  mentioned) 
which  produced  the  present  action.  The  original  line  of  the 
eanal  has  been  in  progress  for  the  last  six  or  seven  yewm 
When  the  canal  had  been  made  to  the  above  point,  a  waU 
was  built  across  the  end  of  the  canal  therew  Lord  Balcairai 
made  a  pier  also  upon  the  wall  at  the  same  point,  for  the 
purpose  of  loading  coal  on  the  canal  thefCi  and  the  plain* 
tiff  made  another  adjoining  that  of  Lord  Balearras,  and 
also  a  basin  at  the  side  of  the  canal  at  the  same  placa,  ad- 
joining the  pier,  for  the  same  purpose.  This  wall  and  ibe 
piers  extended  across  the  whole .  breadth  of  the  canaK 
The  plaintiff  also,  under  the  powers  in  bis  leases,  made  a 
railway  connecting  his  pier  with  one  of  the  basinft  of  the 
Leeds  and  Liverpool  Canal,  for  the  purposes  of  his  coUiery» 
He  also,  under  the  powers  in  his  leases,  made  a  wharf  or 
laying  ground  for  the  purpose  of  depositing  his  coals  there^ 
H^  also  otherwise  expended  a  large  sum  upon  the  colliery. 

In  April  1835,  the  workmen  of  the  Company  began  to 
make  the  further  cut  in  question,  to  the  south  of  this  point. 
This  was  done  under  certain  agreements  with  Sir  R.  IL 
Leigh  and  the  devisees  of  Hodgson,  and  with  thmknoww 
ledge  and  consent.  They  pared  away  the  turf  along  the 
whole  line  of  their  intended  extension ;  and  the  turf  of  that 
part  of  the  land  along  the  extended  line  which  was  in>- 
cluded  in  the  agreement  hereinafter  mentioned  with  Sir 
R.  H.  Leigh,  was  taken  away  by  Sir  R.  H.  Leigh*  They 
excavated  the  ground  on  both  sides  of  the  plaintiff's  rail- 
way, but  left  that  standing  uniilthedth  of  February^  18SQ, 
when  ihey  removed  %i  and  the  ground  on  which  it  stood, 
and  let  in  the  water  from  the  canal.  In  making  this  ex- 
tension they  cut  through  the  wall  and  piers.  This  exten- 
sion is  about  200  yards  long,  and  terminates  in  a  field 
occupied  by  Atherton  under  the  plaintiff. 

On  the  89th  of  April,   IdSi,  an  agent  of  the  Canal 
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Company  pokied  out  to  Mr.  Wood  the  land  which  was  Eseh.  rf  PUa$, 
afterwards  taken  fron  him  by  the  Canal  Company,  for  the 
e&tenaion  of  their  canaL  On  or  about  the  Sod  of  July» 
UMr  all  the  lands  which  were  required  by  the  Company 
for  such  extension,  were  set  out.  These  lands  were 
within  the  parliamentary  linei  and  were  necessary  for  the 
extension  of  the  canal.  On  the  9th  of  September,  1834, 
the  Canal  Company  received  a  notice  from  Mr.  Wood  not 
to  trespass  upon  his  lands,  which  intimated  his  dissent  to 
the  Company  taking  the  same  for  the  extension  of  their 
canal.  On  the  10th  of  September,  Mr.  Wood's  Lnd, 
which  had  been  before  set  out,  was  staked  out ;  and  on 
the  same  day,  a  tender  of  a  sum  of  money  was  made  to 
him  by  tlie  company,  for  the  value  of  the  said  land  and 
damages,  which  was  refused  by  Wood,  who  admitted  the 
value  to  be  sufficient,  but  stated  that  he  had  promised  his 
Qoal  tenant,  Mr.  Thicknesse,  to  oppose  the  extension  of 
the.canaL  Mr«  Wood's  tenant  of  this  land  was  then 
applied  to  on  the  same  day  on  the  part  of  the  Company, 
but  she  refused  to  treat  with  them  for  the  sale  of  her 
interest  in  the  land.  On  the  19th  of  September,  1834>, 
the  Company  received  a  notice  from  the  solicitors  of  the 
plaintiff,  stating  that  the  plaintiff  was  the  lessee  of  certain 
ooal  mines  under  certain  lands,  which  were  the  same  as 
those  set  out,  through  which  the  Lancaster  Canal  Com- 
pany had  manifested  an  intention  of  cutting  a  canal,  and 
that  he  altogether  disputed  their  right  to  cut  such  canal, 
and  that,  as  the  same  would  interfere  prejudicially  with 
his  works  and  powers  under  his  coal  leases,  he  should 
resort  to  legal  means  for  his  protection.  Besides  the 
land  belonging  to  Mr.  Wood,  and  before  mentioned,  the 
land  taken  by  the  Company  for  the  extension  of  their 
oanal  comprised  certain  land  belonging  to  Sir  R.  H. 
Leigh,  and  certain  other  land  belonging  to  Mr.  Hodgson's 
devisees.  These  lands  of  Sir  R.  H.  Leigh,  and  the 
devisees  of  Mr.  Hodgson,  were  taken  by  the  Company 
under  agreements  with  them  respectively,  and  with  their 
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Enh.  of  PkM,  reBpecdve  consents ;  and  these  agreements  were  pursuant 
^^^^^^^J^^  to  the  provisions  of  the  statute  82  Geo.  8,  c.  101,  and 
Tbickmbue  were  duly  enrolled ;  and  were  agreements  for  the  value  of 
the  absolute  interest  in  the  lands. 

The  land  purchased  of  Sir  R.  H.  Leigh,  under  agree- 
ment before  referred  to  with  him,  was  part  of  the  land 
demised  by  him  to  the  plaintiff,  and  by  the  plaintiff* 
demised  to  John  Atherton,  as  before  mentioned. 

On  the  S7th  of  September,  1884,  five  commissioners, 
duly  qualified  and  appointed,  gave  due  notice,  in  pur- 
suance of  a  requisition  to  them  on  behalf  of  the  said 
Company,  of  a  general  meeting  of  the  said  commissioners, 
at  Lancaster,  on  the  ISth  day  of  October^  for  the  porpose 
of  determining  and  adjusting  what  sum  or  sums  of  money 
should  be  paid  by  the  said  Company  to  the  said  James 
Wood  and  his  tenant  Catherine  Bretherton,  for  the  abso- 
lute purchase  of  the  lands  before  referred  to,  of  which 
the  said  James  Wood  was  owner,  and  Catherine  Bre- 
therton his  tenant  thereof,  and  also  what  other  distinct 
sum  should  be  paid  to  them  or  either  of  them  in  recom- 
pence  for  any  damages  which  might  be  sustained  by 
either  by  reason  of  severance  of  the  lands ;  and  that  in 
case  of  their  refusal  to  submit  the  said  matters  to  the 
determination  of  the  commissioners,  they  should  issue 
their  warrant  to  summon  a  jury,  pursuant  to  the  act,  to 
assess  the  value  of  the  said  lands,  and  the  amount  of  the 
said  recompense.  The  commissioners  met  pursuant  to 
such  notice  at  the  time  and  place  specified  in  the  notice, 
and  proof  being  made  to  them  of  a  refusal  on  the  part  of 
Mr.  Wood  and  Mrs*  Bretherton  to  submit  the  matter  to 
their  decision,  they  on  the  same  day  signed  a  warrant  to 
the  sheriff  of  Lancaster  to  impannel  a  jury  to  appear 
before  them  at  Yarrow  Bridge,  at  a  certain  place  there 
within  one  mile  of  the  canal,  on  the  S4th  of  October;  and 
notice  of  this  intended  meeting  on  the  ^th  was  given  to 
Mr.  Wood,  by  a  letter  addressed  and  sent  by  the  post  to 
his  attorney,  on  the  14th  of  October.    On  the  said  84th 
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which  had  been  summoned  and  returned,  met  at  the  time 

and  place  named  in  the  said  warrant.  Mr.  Wood  ap* 
peared  by  his  attorney,  under  a  written  protest,  which, 
amongst  many  others,  recapitulated  his  previous  objec- 
tions to  the  want  of  power  in  the  Company  under  their 
act  to  extend  their  canal,  and  insisted  that  the  warrant 
ought  to  have  made  mention  of  Mr.  Thicknesse,  and 
have  summoned  the  jury  to  assess  damages  for  his  in- 
terest in  the  lands. 

The  jury  awarded  by  their  verdict  80/.  to  Wood  for 
the  value  of  the  land,  and  5/.  to  the  tenant  for  her  interest 
in  the  same,  and  SOL  to  Wood  for  the  damage  occasioned 
by  severance,  and  an  inquisition  was  regularly  drawn  up 
and  signed,  and  judgment  given  by  the  commissbners  for 
the  same.  On  the  4th  of- November,  these  sums  were 
tendered  to  Wood  and  Bretherton  respectively,  and  re- 
fused by  them,  and  on  the  9th  of  December,  were  paid 
into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General,  to  the  credit  of  Wood 
and  Bretherton  respectively.  On  the  1 9th  of  December, 
in  the  same  year,  the  Company  entered  on  the  said  lands 
belonging  to  Wood.  The  action  was  commenced  on  the 
7th  of  July,  1836. 

The  plaintiff  had  no  estate  in  the  surface  of  the  lands 
taken  by  the  Company  for  the  purpose  of  the  said  exten- 
sion from  Wood,  or  from  the  devisees  of  Hodgson. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  on  all,  or  any,  or  which  of 
the  counts  of  the  declaration,  and  in  that  case  it  was  agreed 
(hat  the  amount  of  the  damages  should  be  referred.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover,  or  that  his  action  was  commenced  too  late, 
then  a  nonsuit  to  be  entered,  or  a  verdict  for  the  defendant. 


Sir  W.  FoUeii,  for  the  plaintiff.^The  pkintiff's  claim 
to  recover  in  this  action  rests  upon  distinct  grounds,  as  it  is 
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jMk  0/  Pini^  applied  to  tbe  first  and  second  coiiiil%  and  as  it  b  applied 
.  ^^^'  .  to  tbe  kst  comH,  of  the  dedaratioii.  In  the  last  count  he 
TaioiniMta  complains  of  a  damsge  done  to  bis  rerersionafy  estate  in 
^^  the  surface  of  tbe  land  in  lease  to  his  tenant,  Atherton ;  in 
L*iiv*ma  ^he  other  counts,  of  damage  done  to  easements  wbidi  be 
eiyoys  under  different  coal  leases  over  tbe  lands  which  were 
taken  by  tbe  Company  for  the  extension  of  their  oanai» 
The  first  and  most  important  point  for  the  decision  of  the 
Court  applies  equally  to  botli  ckssesy  which  u  this ;-— whe« 
tber  a  Court  of  law  will  limit  within  any  bounds  of  time 
the  exercise  of  powers  under  acts  of  this  description,  or 
whether  they  may  be  pursued  at  any  period,  however 
reoMle  from  the  time  when  the  acts  passed,  or  even  the 
exercise  of  them  resumed  after  the  intention  to  abandon 
the  undertaking  has  once  been  fully  made  apparent  by  the 
acta  of  tliose  aotboriaed  to  complete  it.  There  is  no 
decision  of  any  court  of  law  upon  this  point,  but  it  is  con* 
tended  on  the  part  of  the  plaintiff,  tbat  such  powers  must 
be  carried  into  execution  within  a  reasonable  time ;  and 
that  this  is  an  implied  condition  annexed  to  such  acts. 
This  is  not  the  case  of  a  public  act,  that  is,  public  by  roa* 
sen  of  the  matters  to  which  it  relates,  which  cannot  lose  its 
force  merely  by  desuetude,  but  has  the  force  of  law  until 
repealed ;  but  it  is  an  act  private  in  its  nature,  made  pub* 
Uc  merely  for  facility  of  proof,  or  that  the  courts  may 
notice  it  without  being  pleaded.  Such  acts  are  viewed 
merely  as  private  agreements  sanctioned  by  the  legisla* 
tnre  ;-'^<ompacts  entered  into  by  individuals  with  the  pul>* 
lie,  possibly  attended  with  advantage  to  tbe  public^  but 
having  for  their  object  the  private  advantnge  of  the  undep- 
takers.  Such  compacts  must  be  performed  in  omnibus. 
Blakemore  v.  The  damorganMre  Canal  Company  (n). 
If,  therefore,  it  be  a  condition  annexed  to  such  acts  that 
the  powers  conferred  by  them  should  be  exercised  within 
a  reasonable  time,  that  condition  has  not  been  performed 
here;  for  nearly  fifty  years  have  elapsed  since  the  pass* 
{a)  1  Mylne  &  K.  165. 
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ami  from  the  case  it  appears  that  npthiog  had  beea  done  to    ^    ^'  ^ 

the  southward  of  a  place  termed  Bark  Hilli  since  1816»  a 
period  of  eighteen  years ;  sad  sueh  a  lon^  disuse^  uiiex«- 
pbtned,  must  certainly  be  taken  to  be  unreasonable.  [He 
ako  referred  to  the  standing  order  of  the  House  of  Lords, 
\thidb  requires  the  introduction  of  a  limitatioti  of  time  hi 
all  acts  of  this  kind]*  But  evtn  if  no  such  implied  condi- 
tion exists  in  cases  wh«*re  the  act  itself  prescribes  no  licait 
within  which  its  powers  are  to  be  executed,  still  if  the  ii^ 
tention  to  abandon  or  not  to  prosecute  further  an  under* 
taking  partially  executed,  be  finally  deelaredi  such  under- 
taking cannot  be  furtiier  pursuedi  for  otherwise  a  coaqisny 
might  be  enabled  to  practise  the  grossest  frauds,  and  to 
do  most  serious  mischief  to  others  who  msy  have  em- 
barked in  other  undertakings,  upon  the  welKgrounded 
expectation  that  the  disused  undertaking  would  not  bO 
renewed.  [He  then  referred  to  the  map»  and  to  the  Aota 
stated  in  the  case  aa  to  the  making  of  the  wall,  the  piers^ 
the  basin,  and  laying  grounds,  at  the  termination  of  the 
eaital  at  Bark  Hill,  in  1816^  for  the  purpose  of  shewing 
that  these  acts  were  done  on  the  supposition  that  tile 
canal  would  not  be  proceeded  with  further  southwards, 
and  that  the  Company  had  encouraged  such  a  notion  by 
their  acts;  and  that^  in  fact,  at  that  time  they  had  aban* 
doned  all  intention  of  proceeding  further  in  that  direo* 
tion  with  their  canal,  which  was  to  be  inferred  from  the 
iacts  of  the  ease,  especially  from  their  junction  with  the 
Leeds  and  Liverpool  Canal].  But  still,  if  the  Court  should 
think  that  no  intention  of  abandoning  the  undertaking 
appears,  it  may  be  collected  from  the  statutes  tlmn^ 
selves  that  the  undertaking  cannot  be  completed  under 
the  powers  of  the  acts ;  for,  by  the  stat.  59  Geo*  S,  cl  18, 
it  appears  that  the  money  then  authorissed  to  be  raised  was 
inadequate  for  the  completion  of  the  undertaking;  the  addi- 
tional sum  which  the  Company  were  entitled  to  raise  under 
that  act  Was  to  be  applied  to  the  works  alone,  which  tfaey 
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ggeh.  rfPfftUf  were  empowered  by  that  act  to  make,  and  those  addt 
tional  works  were  to  be  completed  within  two  years  from 
the  time  of  passing  that  act.  It  is^  therefore,  plain  that 
they  are  without  funds  for  the  completion  of  the  whole 
undertaking,  and  it  follows  that  they  have  no  longer  any 
right  to  take  lands  for  its  partial  execution*  The  Mayor 
of  King's  Lynn  v.  Pemberton,  (a);  Agar  v.  The  Regent's 
Canal  Company  (b).  It  may  be  said  that  the  4  Will.  4, 
(The  Wigan  Railway  Act),  recognises  the  power  in  the 
Lancaster  Canal  Company  of  continuing  their  canal  as 
subsisting.  But  a  recital  of  that  kind  in  an  act  of  a  pri- 
vate nature  is  not  to  be  extended  to  affect  the  interests  of 
other  parties  not  included  within  its  provisions.  Breti  v. 
Beales  (c). 

But  Sndly,  the  Company  have  not  pursued  the  pro* 
visions  of  their  acts.  They  ought  to  have  included  Mr. 
Thicknesse's  interests  in  the  lands,  and  have  had  them 
submitted  to  the  jury  who  awarded  to  Wood  and  bis 
tenant  the  value  of  their  interests  in  the  land.  It  may  be 
said  that  the  plaintiff  had  no  estate  or  interest  in  those 
lands,  but  only  easements  to  be  exercised  on  or  over  them. 
But  it  would  be  too  narrow  a  construction  so  to  limit  the 
term  ''  interest."  Rights  of  this  kind  may  be  and  commonly 
are  of  far  greater  value  than  the  land  itself.  A  way*leave 
often  lets  for  a  far  greater  rent  than  the  land  over  which  it 
goes  would  let  for.  [Parke^  B. — The  Company  purchase 
only  that  which  they  are  to  use,  viz.  the  land ;  the  ease- 
ments they  do  not  want ;  if  those  are  interfered  with  or 
damaged  by  the  canal,  that  is  matter  of  compensation  for 
damage  when  the  injury  arises.]  That  course  would  be 
attended  with  great  inconvenience  and  risk,  and  the  party 
whose  valuable  rights  are  certain  to  be  interfered  with, 
though  the  precise  time  when  may  be  uncertain,  would 

(a)  I  Swaost.  244.  Regent* s   Canal  Company,  in  Sal- 

(6)  lb.,  in  notis.     See  the  pre-  mon  v.  Randall,  3  M ylne  &  Craig, 

sent  Lord  Chancellor's  observa-  444. 

tions  on  the  case  of  Agar  v.  The  (c)  Moo.  &  Malk.  421. 
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have  to  trust  to  his  chance  of  being  indemnified  by  a  Com- 
pany which  might  prove  insolvent.  As  to  the  supposed 
uncertainty  whether  any  damage  will  result,  that  argument 
would  equally  apply  to  damage  by  severance,  yet  compen- 
sation for  that  is  given  under  the  act  when  the  lands  are 
taken. 

Next,  as  to  the  land  in  lease  to  Atherton :  in  the  surface 
of  that  the  plaintiff  had  an  estate.  He  was  the  rever- 
sioner, having  leased  to  Atherton  from  year  to  year,  and 
reserved  the  rent  to  himself.  There  was,  therefore,  a 
tenancy  between  them,  and  he  had  a  reversion  in  the 
lands ;  Poulteney  v.  Holmes  (a),  Curtis  v.  Wheeler  (i),  Piie 
V.  Eyre  (e) ;  and  for  this  interest  in  the  land  he  has 
received  nothing.  The  Company  have  taken  the  land 
without  giving  him  the  value  of  his  interest  in  it,  nor  have 
they  taken  into  account  the  interest  of  his  tenant  Ather- 
ton. Atherton  might  have  maintained  trespass  against 
them,  and  the  plaintiff  is  entitled  to  sue  them  in  this  form 
of  action  as  reversioner. 

Lastly,  the  proceedings  before  the  commissioners  and 
the  jury  were  irregular,  for  the  requisite  notice  of  that 
meeting  had  not  been  given ;  fourteen  days'  notice  of  all 
meetings  of  the  commissioners  is  required  by  a  subse- 
quent statute,  and  this  provision  repeals  that  contained 
in  the  82  Oeo.  3,  relative  to  the  summoning  of  the  jury, 
and  applies  equally  to  the  meetings  of  the  commissioners 
and  a  jury,  as  to  those  where  the  i:ommis8ioners  act  pro- 
prio  vigore. 


ArrA.  ^  Pktu, 
1838. 


Cresswell,  contrd. — No  authority  has  been  cited,  of  any 
Court  either  of  law  or  equity^  for  the  position  that  a  limita- 
tion of  time  is  to  be  placed  by  the  construction  of  the  Court 
on  die  exercise  of  powers  under  acts  of  this  description, 
where  none  is  imposed  by  the  acts  themselves.  What  is  to 
be  the  limit  ?  No  positive  and  unvarying  rule  can  exist;  for 


(«)  lStra.405. 


(c)  9  B.  flc  Cr.  909. 


(6)  Moo.  &  M.  493. 
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^  Mm^  il  if  obviouf,  from  the  very  nature  of  the  thing,  that  none 
aueb  cottid  be  applied.  What  can  be  more  uneeitein  than 
a  reatanable  Hme^  as  applied  to  sueb  a  stibjeet  ?  How  k 
it  to  be  computed ;  with  reference  to  wliat  cireumatancea ; 
and  by  whom  ?  Is  it  to  be  a  question  of  fact  merely  in 
each  particular  case,  or  is  it  to  be  a  mixed  question  of 
fiict  and  laW|  whether  a  reasonable  time  has  elapaed? 
The  standing  order  of  the  House  of  Lords,  wliioii  baa 
been  referred  to,  rather  makes  against  than  tn  faTOur  of 
the  argument  which  it  is  adduced  to  support ;  for,  bad 
there  been  this  implied  condition  wliich  is  oootended  for, 
that  order  wonld  have  been  unnecessary,  since  the  works 
wooU  have  been  proceeded  with,  in  most  instances,  with* 
OQl  delay,  from  a  fcar  in  the  undertakers  of  incurring 
the  danger  of  a  eeaaer  of  their  powtni*  Admitting  the 
existence  of  a  compact  between  tiie  pnblie  and  aocb  un- 
dertakers, it  is  not  necessarily  part  of  such  compact  that 
there  shall  be  an  immediate  or  simnltaneoua  execution  of  all 
the  powers  of  the  contract ;  and  a  temporary  stispension  of 
them  may  promote,  rather  than  impede,  the  adrantage  to 
be  derived  from  the  undertaking,  and  may  be  best  ealctt* 
lated  to  give  the  public  that  which  is  supposed  to  have 
been  bargained  for  on  its  behalf.  Suppose  fresh  minee 
are  opened,  or  manufiMsturee  introduced  near  to  a  pari  of 
the  line  which  is  unexecuted,  and  a  corresponding  Increase 
of  population  aad  traffic  emues,  these  chrcumstaoees  mtgf 
well  cause  an4  justify  the  extenskNi  of  an  uodertakingt 
which  might  before  hare  been  completed  as  fares  the 
public  benefit  required.  Neither  will  the  supposed  mis« 
chief  ensue  Irons  the  want  of  a  limitation,  for  the  lands 
themselves  cannot  be  taken  irithout  a  fell  compensation, 
and  tliie  a-ould  include  injuries  to  other  rights  of  the  same 
parties,  whidi  might  be  aflfeeted  by  the  taking  of  the  laml 
for  the  continuation  of  the  works.  The  casea  cited,  of 
Bhiemore  ▼•  The  Ohmarganshire  Canal  Company ^  The 
Mayor  qf  King's  Lynn  v.  Pemberion,  and  jigar  v.  The  He-- 
gent's  Canal  Company,  have  no  application  to  the  present. 
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Tbe  doelrine  which  lh«y  e^lnblWh  i«,  thtit  a  CQOif)«N  has  Smh.  ^  Fkmt 
been  entered  into,  which  muflt  be  fully  perfiArmed  \  bftve  *^^* 
the  objection  it  (o  thh  Company  prcM^eedUUig  to  the  eom* 
pWtiiHi  of  its  underiaking*  Bui  evra  if  auch  a  Umilati^n. 
a$  if  contciMied  for  #xi«tcd»  there  ia  nothing  in  the  caae 
frcm  which  the  Court  can  aay  that  a  reaaonahle  lime  haa 
elat^ied.  That  queation  ought  to  have  been  submlMed  to 
the  jury.  The  anme  objceticdD  appliea  to  the  point  artaing 
upon  the  preaumed  dbandonment  of  inleotion  to  eoAtimie 
the  canal  Ls»  r*  Miher  (a)  ahewa  that  aaeh  an  inteotion, 
evea  if  ooce  formed*  might  have  b«eo  abandoned ;  but 
none  anch  waa  formed;  there  ia  nothing  from  which  it 
could  have  been  inferred*  Thia  iaa  quettion  fer  ajury 
exdiieivety»  and  the  pkaotifTV  countel  ahould  hav«  aul»- 
aattted  it  lo  them  for  their  deciaioa*  No  auch  faust  ia  found ; 
and  there  ia  nothing  atated  in  the  case  from  which  amah  a 
faet  could  be  inferredf  even  if  the  Court  could  draw  the 
iaferencet  The  caae  atalea  that  the  worka  on  other  parts 
of  the  line  ware  still  in  progress»  and  bad  been  ao  for  six 
or  seven  years  preceding.  The  same  olsjeetion*  a|>ptt9a» 
agiun«  to  ibe  point  which  baa  been  madOf  that  the  funds 
of  the  Company  are  deficient.  No  auch  deficiency  is 
atatedt  This,  alsot  was  a  &et  to  be  submitted  to  tbo 
jwy.  But  the  statute  referred  to  does  not  bear  the  oon- 
atruction  put  upon  it;  it  ataliQs  merely  tfiat  the  funda 
isere  ioadequate,  nol  that  they  weae  ezhauatad*  But 
die  Company  have  power  to  take  t^lst  a«d  have  been 
in  the  receipt  of  toUa  for  many  yeara«  as  the  ease  stoles. 
The  toUa*  tborefores  may  have  aided  tlio  ioodequaey  of 
the  fiuadk  and  there  may  be  now  on  ampk  limd  for  the 
completieo  of  the  whole  undertakiag.  It  ia  auffioienty 
theiofore»  to  state  thal;»  witheaut  conceding  the  validity  of 
a^y  of  iJie  above  olyectionst  no  foundation  exista  where- 
upon to  raise  them.  Then,  aa  to  the  supposed  hrvegii- 
lairity  of  tlie  pvooeedinga,  it  was  altogether  uncertain 
whether  the  plaiBtiff  would  ever  suffer  any  injury  tohia 
(a)  9M.&W.444. 
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easemente  from  the  extension  of  the  canaL  The  commu- 
nication at  present^  as  appears  by  the  plan,  between  the 
plaintiff's  mines  and  the  Leeds  and  Liverpool  Canal,  is  by 
his  railway.  The  extension  of  the  canal  cuts  the  railway 
into  two»  and  so  interferes  with  it ;  but  it  does  not  appear, 
since  the  two  canals  commnnicate,  that  this  will  cause  him 
any  injury ;  the  Company  might,  moreover,  build  a  bridge 
over  their  canal,  and  carry  his  railway  over  it,  if  he  prefer- 
red that  course ;  and  at  the  time  when  the  lands  were  taken, 
all  this  was  uncertain  and  unknown.  How,  then,  could  the 
damage  be  ascertained  ?  What  sample  or  specimen  of 
damage  existed?  The  damage  by  severance  is  provided  for 
by  the  act  in  express  terms,  but  it  is  also  capable  of  accu- 
rate and  certain  computation ;  whereas  the  other  is  altoge- 
ther uncertain,  both  as  to  its  existence  and  its  extent.  The 
claim,  therefore,  for  compensation,  in  respect  of  this  conjee^ 
tural  damage  to  the  plaintiff,  was  prematurely  made.  Leey. 
Milner.  The  easements  themselves  were  not  wanted  by  the 
Company,  and  it  could  only  be  by  reason  of  damage  to  them 
from  the  use  of  that  which  they  did  tske,  that  any  claim 
to  compensation  could  arise  to  the  plaintiff.  Neither  had 
the  plaintiff  any  estate  or  interest  in  the  surface.  This  is 
conceded  as  to  Wood's  land  and  Hodgson's ;  but  it  is  said 
that  he  had  a  reversion  in  those  taken  by  the  Company 
from  Sir  R.  H.  Leigh.  But  to  this  there  are  two  answers : 
first,  that  the  Company  had  purchased  from  Sir  R.  H. 
Leigh,  under  their  agreement  with  him,  the  absolute 
interest,  the  fee  simple  ;  and  Sir  R.  H.  Leigh  had  power 
under  the  provisions  of  the  80th  section,  explained  by  the 
dSrd,  of  the  SS  Geo.  8,  c.  101,  to  contract  on  behalf  of  all 
who  might  have  minor  estates  or  interests  carved  out  of 
the  fee ;  and  in  that  case  the  claim  of  the  plaintiff,  and  of 
Atherton  his  tenant,  would  be  to  receive  an  apportionment, 
under  the  53rd  section,  of  the  sum  contracted  for  with 
Sir  R.  H.  Leigh.  But,  secondly,  the  plaintiff  had  no  re- 
version ;  it  does  not  appear  by  the  case  that  he  demised 
from  year  to  year  to  Atherton,  from  a  day  different  from 
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Ibat  of  the  demise  from  year  to  year  to  bim  by  Sir  R.  H.  ^^h.  tf  PUas, 
Leigb,  tberefore  it  does  not  appear  tbat  be  bad  any  rever- 
sion, and  it  was  for  him  to  shew  it.  The  case  otPoulteneyy* 
Holmes  merely  decided  tbat  if  a  tenant  for  a  term  demises 
for  the  whole  term,  reserving  rent  payable  to  himself,  he 
may  distrain.  This  is  not  disputed;  but  it  is  because  a 
tenure  exists  between  the  parties ;  but  a  tenure  may  exist 
without  a  reversionary  estate.  And  the  case  of  Pike  v. 
Eyre  only  shews  that  the  proper  description  in  plead- 
ing, of  a  demise  from  year  to  year  by  one  who  is  himself 
tenant  from  year  to  year  to  another,  is  that  it  is  a  tenancy 
from  year  to  year  during  the  existence  of  the  first  demise, 
which  is  an  authority  to  shew  that  there  is  no  reversion- 
ary estate  under  such  circumstances.  But  even  if  Thick- 
nesse  had  any  reversion,  it  was  of  no  value,  for  he  paid  a 
higher  rent  than  he  received.  Lastly,  the  notice  of  the 
meeting  of  the  commissioners  and  the  jury  at  Yarrow 
Bridge  was  sufficient.  The  clause  referred  to  relates  only 
to  the  meetings  where  the  commissioners  act  and  decide 
alone,  and  is  not  intended  to  apply  to  the  meetings  before 
the  commissioners  and  the  jury,  where  the  danger  of  a 
secret  or  suddenly  assembled  meeting  of  the  commissioners 
never  did  nor  could  exist.  The  jury  warrant  is  to  be  re- 
turnable at  a  period  not  exceeding  twenty-one  days,  nor 
less  than  nine,  from  the  delivery  of  it  to  the  sheriff,  and 
that  provision  is  not  at  all  affected  by  the  provision  in  the 
subsequent  act,  which  requires  fourteen  days'  notice  of  the 
meeting  of  the  commissioners.  This  was  given  as  to  the 
meeting  at  Lancaster ;  and  more  than  nine  days  elapsed 
between  the  signing  of  the  warrant  and  the  delivery  of 
it  to  the  sheriff. 


Sir  W.  FoUett  in  reply. — The  argument  that  the  plain- 
tiff and  his  tenant  were  entitled  to  receive  a  part  of  the 
purchase-money  agreed  upon  between  Sir  R.  H.  Leigh 
and  the  defendants^  cannot  be  maintained.    Sir  R.  H* 
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Exek.  </  PUoi,  Leiffh  contracted  for  himselft  and  sold^  as  be  could  only 

10QQ  •*  ^  ^        ^ 

convey,  subject  to  the  lease  from  bim  to  the  plaintiff. 
The  apportionment  clause  applies  to  those  cases  where 
either  the  jury  award  upon  the  whole,  or  where  the  sum 
agreed  upon  between  the  Company  and  the  owner  of  the 
fee  has  been  agreed  upon  by  him  on  behalf  of  himself 
and  those  having  estates  in  the  lands^  and  as  their  agent 
to  contract  for  the  whole  price  as  inclusive  of  their  inter- 
ests. It  would  be  attended  with  the  grossest  injustice,  if  it 
were  established  that  the  owner  of  the  fee-simple,  possibly 
a  bare  reversion  of  no  value,  could  contract  for,  and  bind 
by  his  acts  without  their  sanction  or  concurrence,  all  those 
who  had  prior  estates  in  the  lands,  either  of  freehold  or 
as  termors.  The  owner  of  the  reversion  may  have  an 
interest  in  the  promotion  of  a  canal  or  railroad,  which  may 
induce  him  to  promote  its  success,  by  bargaining  for  the 
sale  of  the  lands  at  an  inadequate  price*  Therefore  it  is 
necessary  that  these  clauses  should  receive  the  limited 
construction  contended  for.  Then,  Atherton's  interest  has 
been  taken  without  his  receiving  any  compensation,  and 
the  proceedings  have  not  been  regular.  [Upon  the  other 
points  he  replied  by  re«urging  his  former  arguments.] 


Lord  Abingkr,  C.B. — The  first  point  stated  in  this 
case  is  the  most  important,  the  others  being  mere  ques- 
tions  of  form.  The  first  point  is,  as  to  the  duration  of 
the  powers  of  the  Canal  Company,  and  whether  they  are 
entitled  at  this  distance  of  time  to  complete  the  line  of 
their  canal*  I  find  nothing  in  the  act  of  Parliament  to 
limit  the  time  in  which  they  may  do  so.  It  has  been 
argued  that  it  would  be  attended  with  great  inconvenience 
if  the  time  were  unlimited,  for  which  reason  the  legisla- 
ture (at  least  one  branch  of  it)  has  made  a  standing  order 
that  there  should  be  introduced  into  all  acts  of  this  sort 
an  express  limitation  as  to  time.  I  do  not  see  that  that 
circumstance  throws  any  light  on  the  construction  of  this 
act  of  Parliament;  it  only  shews  that  that  branch  of  the 
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legislature  which  made  the  standing  orderi  was  of  opinion  ^^  of  PUat, 
that  some  such  limitation  was  proper.  It  has  been  argued 
that  the  lapse  of  time  very  often  affords  a  reason  for  the 
interference  of  a  court  of  equity.  Now  a  court  of  equity 
may  interfere  on  grounds  of  this  nature,  that  when  a  canal 
company  has  obtained  an  act  of  Parliament  for  carrying 
into  effect  certain  works  without  a  limitation  of  timei  and 
more  especially  where  lands  are  to  be  taken  under  the 
act,  and  the  works  are  not  completed  at  a  certain  date, 
say  till  thirty  years  afterwards,  during  which  time  the 
company  has  seen  the  owners  of  the  land  make  erections 
and  improvements,  and  incur  expenses  on  it,  and,  as  in 
this  case,  place  their  fences  on  the  termination  of  the 
canal  at  the  point  where  it  left  off,  under  such  circum- 
stances a  court  of  equity  might  say  that  a  party  so  lying 
by  and  suffering  another  to  be  misled  by  his  inaction, 
should  be  prevented  from  continuing  his  works  at  that 
late  period,  and  destroying  that  which  would  never  have 
been  done  but  for  his  own  negligence.  I  do  not  say  that 
a  court  of  equity  might  not  interfere  in  such  a  case,  but  a 
court  of  law  cannot.  A  court  of  law  must  construe  this 
act  now  as  if  it  were  the  day  after  the  act  passed*  The 
powers  of  ordinary  canal  companies  last  for  many  years : 
they  generally  have  a  power  not  only  to  make  a  particular 
line  of  canal,  but  to  make  aqueducts  to  divert  waters  into 
it,  to  feed  it  at  different  points,  and  this  they  may  do  from 
time  to  time :  nor  can  I  say  that  these  powers  are  limited, 
unless  the  act  point  out  the  time  within  which  they  should 
be  exercised.  Then  it  is  said,  that  this  act  has  found  its 
limits,  because  the  parties  have  not  funds  enough  to  carry 
it  into  effect,  and  that  they  are  not  authorized  to  violate 
the  right  of  any  individual  unless  they  fulfil  the  condition 
imposed,  of  having  a  given  sum  of  money  for  the  purpose  of 
the  adventure ;  that  perhaps  might  also  be  a  good  ground  for 
a  court  of  equity;  but  in  this  case  the  point  does  not  arise. 
The  case  does  not  find  that  the  Company  had  no  money. 

L  l2 
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XmA.  •/  Pleat,  The  recital  of  the  act,  which  passed  in  the  year  1809,  might 
at  first  glance  seem  to  shew  such  a  fact,  but  the  Company 
had  a  right  to  raise  the  original  sum  by  means  of  tolls 
received  since  the  act  of  1809,  and  the  case  does  not  find 
that  that  sum  has  not  been  raised  in  that  manner.  The 
point  therefore  does  not  arise  in  this  case.  That  disposes 
of  the  question  as  to  the  duration  of  the  powers  of  the 
Canal  Company.  Of  the  remaining  points,  the  first  is,  that 
Mr.  Thicknesse  has  a  right  to  make  a  rail-road  for  certain 
purposes,  and  this  is  treated  as  an  interest  in  land.  I 
cannot  say  that  it  is  any  more  than  an  easement,  a  right  of 
way,  which  was  not  the  subject  of  purchase,  but  only  of 
compensation.  I  do  not  think  it  necessary  for  the  com- 
missioners to  give  compensation  for  the  possibility  of  injury 
that  might  be  occasioned  to  a  rail-road,  when  perhaps 
it  might  not  be  done  at  all ;  or,  if  it  is  done,  the  compen- 
sation must  be  awarded  when  the  damage  is  sustained.  If 
the  company  should  cut  through  this  rail-road  without 
making  any  bridge  over  it,  or  other  means  of  communica- 
tion, then  the  parties  injured  would  have  a  right  to  apply 
to  receive  damages,  and  the  right  will  accrue  wherever 
that  injury  arises.  The  next  point  is,  the  claim  in  respect 
of  the  reversion.  Now  it  appears  to  me  that  there  is 
nothing  to  shew  the  plaintiff  had  such  a  reversion.  I  will 
not  enter  on  the  question  whether  by  possibility  a  man,  who 
is  a  tenant  from  year  to  year,  may  not  have  a  reversion  ; 
suppose  he  is  tenant  from  year  to  year  from  Michaelmas 
to  Michaelmas,  and  he  underlets  from  March  to  March, 
that  is  a  case  where  he  may  have  a  reversion  ;  but  the  case 
before  us  does  not  state  what  this  reversion  is,  butonly  says 
that  the  plaintiff  underlet  the  land  to  Atherton  as  tenant 
from  year  to  year,  so  that  for  aught  that  appears  he  may 
have  underlet  it  for  the  same  period  of  time  as  he  had 
taken  it  from  his  landlord,  in  which  case  he  would  have 
no  reversion,  for  he  could  not  give  to  his  tenant  more  than 
his  own  landlord  gave  to  him.  The  company  may  treat 
as  well  for  a  reversion  as  for  a  subsisting  lease,  the  act  of 
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Parliament  making  ''  any  interest "  whatever  the  subject  Buek.  ^  Pkat, 
of  contract.  Suppose  the  commissioners  agree  to  take 
the  land  from  the  owner  of  the  reversion^  subject  to  the 
present  interest  of  a  tenant,  and  for  a  lease  which  has  five 
or  six  years  to  run,  and  they  agree  not  to  disturb  the 
tenant  at  all«  and  to  postpone  their  right  to  enter  on  the 
land,  then  if  they  do  disturb  the  tenant,  he  has  a  right  to 
call  for  compensation ;  but  if  the  tenant  is  allowed  to  retain 
possession  till  the  company  really  want  to  take  the  land, 
and  is  not  disturbed  before  the  determination  of  his 
interest,  I  do  not  see  what  damage  he  sustains.  Suppose 
he  had  an  interest  in  land,  and  the  company  were  to  say, 
*'  we  shall  want  the  whole  of  the  land,  but  we  do  not  mean 
to  purchase  it  for  two  years,"  why  should  he  receive  com- 
pensation for  that  ?  I  apprehend  that  neither  the  com- 
missioners nor  the  jury  would  give  it,  [His  Lordship 
then  stated  his  opinion  that  the  proceedings  taken  under 
the  act  were  regular.]  For  these  reasons  the  judgment 
will  be  for  the  defendants. 


Parke,  B. — I  am  of  the  same  opinion,  and  concur 
entirely  with  the  Lord  Chief  Baron.  As  to  the  first 
question  in  the  case,  which  is  the  important  one,  it  appears 
to  me  that  as  the  act  of  Parliament  has  limited  no  precise 
time  in  which  its  provisions  are  to  be  executed,  they  are 
to  continue  till  the  Company  think  proper  to  execute  the 
work;  and  I  am  not  aware  of  any  decision  of  a  court 
either  of  law  or  equity,  that  there  is  any  implied  limitation 
as  to  their  being  executed  within  a  reasonable  time  from 
the  passing  of  the  act :  but  even  supposing  that  the  power 
of  the  Canal  Company  were  to  be  executed  within  a  reason- 
able length  of  time,  it  would  be  impossible  for  us  to  pro- 
nounce any  opinion  whether  a  reasonable  time  has  elapsed 
or  not.  I  found  my  opinion  on  this,  that  the  act  of  Par- 
liament has  not  limited  any  precise  time,  and  there  being 
no  authority  that  the  courts  are  to  supply  such  a  limitation, 
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BMck.  of  PiHUf  it  18  impossible  for  us  to  do  so ;  and  the  powers  of  the 
32  Geo.  3  continue,  unless  taken  away  in  terms  either 
express  or  implied  by  some  subsequent  statute.  They  are 
said  to  be  taken  away,  because  the  Company  were  without 
funds,  and  could  not  proceed  in  making  or  continuing  their 
canal  so  as  to  execute  it  on  the  terms  pointed  out  in  the 
S2  Geo.  3.  It  is  impossible  for  us  to  say  what  the  condi* 
tion  of  their  funds  may  be.  But  by  the  59  Geo.  3, 
authority  is  given  to  them  to  make  a  fresh  tax  and  build  a 
new  bridge,  and  to  raise  a  further  sum,  and  to  sell 
land  possessed  by  them  at  the  time  of  the  passing  of  that 
act,  in  which  there  is  a  clause  restricting  them,  as  to 
their  additional  powers,  to  two  years.  It  appears,  there- 
fore, that  the  powers  they  had  under  the  32  Geo.  3,  were 
left  precisely  as  they  were  before,  and  the  legislature  only 
meant  to  restrict  the  additional  powers  which  they  had  not 
by  the  prior  acts  of  Parliament.  I  think,  therefore,  we 
must  hold  that  they  were  in  power  to  exercise  all  the  rights 
they  had  by  the  32  Geo.  3,  and  to  do  all  necessary  things  for 
the  purpose  of  carrying  into  execution  the  intention  of  the 
act: — ^and  that  disposes  of  the  case  on  the  substantial 
ground. 

Then,  reference  is  made  to  the  rights  upon  the  land 
which  belongs  to  Mr.  Wood,  and  Hodgson's  devisees,  and 
Sir  R.H.Leigh,  in  all  of  which  the  plaintiff  had  a  lease 
from  the  different  proprietors,  under  which  he  had  the 
power  of  going  upon  the  closes  and  laying  his  railways  on 
the  surface ;  and  it  is  stated  that  he  had  been  injured  in 
regard  to  the  laying  down  of  rails  on  the  land  of  Wood 
and  Hodgson's  devisees,  and  also  as  to  the  rail-road  itself 
which  he  had  laid  on  the  land  of  Sir  R.  Leigh,  by  virtue 
and  in  execution  of  the  powers  given  by  his  lease.  So  far 
as  all  this  goes,  it  appears  to  me  it  is  not  a  case  in  which 
the  Company  are  called  on  to  purchase.  I  think  the 
sections  in  the  act  of  Pariiament  which  enable  the  Com- 
pany to  treat  with  persons  interested  in  land  do  not 
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apply  to  persons  who  have  a  mere  easement  or  right  of  &w^  ^  Pft^ 
passage  over  the  land.     All  the  Company  want  to  purchase 
is  the  lands  themselves,  and  they  must  treat  with  those 
who  have  an  interest  in  them  either  as  tenants  in  feei  for 
life,  or  for  years,  in  severalty  or  in  common.     The  Com- 
pany are  also  bound  to  make  compensation  to  any  person 
interested  in  lands,  or  having  a  right  of  way  or  easement 
into  or  over  lands,  for  any  damage  he  may  sustain  in  con- 
sequence of  the  works  performed  by  the  Company  under 
or  by  virtue  of  the  powers  of  this  act  of  Parliament;  and 
in  this  case,  if  the  plaintiff  has  sustained  any  real  injury  by 
the  division  of  his  rail-road,  and  if  they  do  not  put  him  in 
the  same  situation  as  he  was  before,  by  putting  a  bridge 
where  the  railway  is,  he  will  be  entitled  to  receive  full  com- 
pensation from  the  Company.     That  disposes  of  all   the 
questions  except  the  last,  which  is  founded  on  the  sup- 
position that  the  plaintiff  has  a  reversionary  interest  in 
the  premises  occupied  by  Atherton.     Now  1  think  there 
is  considerable  weight  in  what  was  urged   by  Sir    W. 
Folletty  that  it  would  not  be  prudent  for  the  owner  of 
the  reversion  to  make  a  bridge  on  the  bank  of  the  owner 
of  a  particular  estate,  and  that  it  would  be  a  hardship 
on  a  tenant  if  he  had  to  make  a  bridge  for  a  precise  sum, 
and  then  only  to  take  an  aliquot  portion  of  that  sum. 
I  think,  in  this  case,  if  the  plaintiff  had  any  reversionary 
interest  at  all,   the  Company   would  have  done    right, 
before  entering  upon  the  land,  to  have  made  a  bargain 
with  him  for  the  reversion ;  but  it  is  enough  for  us  to  say, 
as  to  this  point,' that  there  is  nothing  in  the  special  case 
that  makes  it  possible  to  ascertain  whether  he  really  had 
any  reversionary  interest  at  all.     He  may  have  had  some, 
as  between  him  and  the  tenant ;  but  even  that  does  not 
appear;  and  he  may  have  demised  for  the  whole  term, 
which  would  operate  as  an  assignment.     It  is  unneces- 
sary, therefore,  to  decide  that  point.     With  regard  to  the 
argument  on  the  alleged  irregularity  of  the  proceedings,  as 
to  assessing  the  value  of  the  interest  which  Mr. Wood  has, 
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Bxek,  •/  PUat,  according  to  the  view  I  take  of  the  case,  it  is  wholly  unne- 
s^..^^^.!^  cessary  to  decide  that  question,  the  only  point  for  us  being 
Thickmisib    as  between  the  company  and  Thicknesse. 
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GuRNEY,  B. — I  entirely  concur  with  my  Lord  Chief 
Baron  and  my  Brother  Parke  on  all  the  points.  It  was 
not  until  long  after  this  act  passed  in  1792,  that  the  legis- 
lature entertained  the  idea  of  restricting  the  time  of  oper- 
ation of  such  acts  as  these,  and  I  am  aware  of  several 
without  such  restriction. 

Judgment  for  the  defendants. 


The  enjoyment 
of  en  eearment, 
••  of  right,  for 
twenty  yeera 
next  before  the 
commencement 
of  the  tuit, 
within  the  itat 
3  &  3  Will.  4, 
C.71,  meant 
a  eoniinuout 
enjoyment  ai 
of  right,  for  the 
twenty  yean 
next  before  the 
commencement 
of  the  aoit,  of 
the  eaiement 
at  an  eatement, 
without  inter- 
ruption ac« 
quietced  in  for 
a  year.    It  it 
therefore  de- 
feated by  unity 
of  postettion 
during  all  or 
part  of  the 
twenty  years. 

And  inch 
noity  of  ponet- 
aion  need  not 
be  tpecially 
replied  under 
the  Sth  iectioa. 


Onley  r.  Gardiner  and  Another. 

XRESPASS  for  breaking  and  entering  two  closes  of 
the  plaintiff,  called  the  Click  Head  Meadow,  and  the 
Ruck  Hill  Cotts.  The  defendant  pleaded  a  right  of  way 
over  the  closes  in  question,  to  and  from  a  close  in  his 
occupation,  called  the  Click  Head  Coppice,  claiming  it  by 
enjoyment  for  twenty  years  next  before  the  commencement 
of  the  suit,  under  the  stat.  2  &  3  Will  4,  c.  71,  s.  3.  The 
replication  traversed  the  right  as  pleaded,  and  thereupon 
issue  was  joined.  At  the  trial  before  Patteson,  J.,  at  the 
last  Worcester  Assizes,  the  defendant,  in  support  of  his 
plea,  proved  that  about  forty  years  ago,  the  close  now 
called  the  Click  Head  Coppice  was  a  hop-yard,  and  that 
at  that  period  hops  used  to  be  carrie^l  thence,  over  the 
plaintiff's  closes,  to  the  highway ;  and  also  that  once  in 
every  six  or  seven  years  hop-poles  were  carried  across 
them  to  and  from  the  hop-yard.  This  user  of  the  pre- 
mises had  however  long  ceased,  and  the  hop-yard  was 
afterwards  planted  as  a  coppice :  and  it  appeared  that  for 
many  years,  down  to  a  period  about  fifteen  years  before 
the  commencement  of  the  suit,  all  the  three  closes  had 
been  occupied  together:   from  that  period  to  the  com- 
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mencement  of  the  action,  the  defendant  proved  a  user  of  Bxeh.  rf  Pieu, 

18S8 
the  way  for  all  purposes.   It  was  objected  for  the  plaintiff, 

that  under  these  circumstances  the  plea  was  not  sustained, 

for  that  there  had  not  been  an  enjoyment  as  of  rights  i.  e. 

adversely  to  the  owner  or  occupier  of  the  closes  over 

which  the  way  was  claimed,  for  the  full  period  of  twenty 

years  next  before  the  suit.     The  learned  judge  reserved 

the  point,  and  a  verdict  was  found  for  the  defendants, 

leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 

verdict  for  nominal  damages. 

In  the  beginning  of  this  term,  Talfourd^  Serjt.  obtained 

a  rule  nisi  accordingly,  against  which 

Maule  and  72.  V.  Richards  shewed  cause. — First,  the 
defendants  have  sufficiently  shewn  an  enjoyment  as  of 
right  for  twenty  years  next  before  the  commencement  of 
the  suit,  within  the  meaning  of  the  statute.  That  the 
statute  does  not  require  a  continuous  enjoyment  during 
the  whole  period  of  twenty  years,  is  manifest  from  the 
definition  given  in  the  4th  section,  of  what  shall  be 
deemed  an  interruption  of  the  right  within  s.  2,  viz.  **  that 
no  act  or  matter  shall  be  deemed  to  be  an  interruption, 
unless  submitted  to  or  acquiesced  in  for  one  year  "  after 
notice.  [^ParkCf  B. — Interruption  means  an  obstruction 
by  the  owner  of  the  locus  in  quo,  but  is  to  amount  to 
nothing  unless  acquiesced  in  for  a  year.]  The  reasonable 
construction  of  the  statute  is,  that  the  twenty  years*  enjoy- 
ment next  before  the  commencement  of  the  suit  means 
twenty  years*  actual  enjoyment,  not  interrupted  by  a  year's 
acquiescence  in  an  obstruction.  And  that  construction  is 
strongly  supported  by  reference  to  the  8th  section,  which 
provides  for  the  suspension  of  the  right  during  the  term 
of  forty  years,  in  the  case  of  an  outstanding  estate  for  life 
or  years.  The  legislature  did  not  mean  by  the  use  of  the 
words  "  next  before  ftc."  to  provide  against  any  suspension 
of  the  enjoyment  during  the  twenty  years :  for  that  is 
provided  for  by  the  words  ''  without  interruption,**  as  they 
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£xeh.  4  Piettt,  are  explained  in  s.  4.     If  the  twenty  years,  however  com- 

18S8 
^     ^     posed,  extend  to  the  period  of  the  commencement  of  the 

Onlet  suit,  that  complies  with  the  meaning  of  the  words  **  next 
Gardinfr.  before  "  the  commencement  of  the  suit:  so  that,  if  the  twenty 
years  were  composed  of  four  periods  of  five  years,  at  inter- 
Tals  broken  by  periods  of  unity  of  possession,  that  would 
satisfy  the  words  of  the  statute,  provided  the  last  period  of 
five  years  reached  down  to  the  commencement  of  the  suit. 
An  opinion  was  certainly  expressed  by  the  Court,  in  JBHghi 
V.  Walker  {a),  that  enjoyment  as  of  right  is  inconsistent  with 
unity  of  possession  during  all  or  part  of  the  time :  but  it 
is  submitted  that  that  is  not  borne  out  by  a  more  strict 
consideration  of  the  statute.  In  Tickle  v.  Brown  (6),  the 
"enjoyment  as  of  right"  is  defined  to  consist  in  an  enjoy- 
ment had,  not  secretly  or  by  stealth,  or  by  sufferance  or 
permission,  but  openly  and  notoriously,  by  a  person  claim- 
ing to  use  it  without  danger  of  being  treated  as  a  tres- 
passer. 

But  secondly,  the  fact  of  the  unity  of  possession  ought 
at  all  events,  under  s.  5,  to  have  been  specially  replied. 
All  matters  of  fact  or  of  law  not  inconsistent  tviih  the  sim- 
ple/act of  enjoyment  are  to  be  specially  pleaded.  [Parker 
B. — That  is,  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment as  of  right,]  Enjoyment  as  of  right  would  appear 
to  be  properly  put  in  contradistinction  to  enjoyment  under 
leave  granted  toties  quoties — meaning  an  enjoyment  by  a 
party  claiming  under  a  right  to  enjoy.  Here  there  was 
actual  enjoyment,  and  by  a  person  who  had  the  right  to 
do  all  he  did.  The  words  of  the  act  ought  to  be  applied 
to  any  right  which  comprehends  the  thing  done.  Here 
the  party  had  the  land,  and  with  it  the  right  of  way  over 
it.  iParte,  B. — If  your  argument  be  well  founded,  a 
tenant  for  forty  years  would  acquire  an  indefeasible  right 
of  way.  You  could  not  reply  that  he  had  a  lease ;  it  must 
appesr,  in  order  to  defeat  the  right,  that  it  was  enjoyed 

(a)  1 C.  M.  &  R.  219.  (6)  4  Ad.  &  Ell.  382j  6  Nev.  &  M.  230. 
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under  a  consent  or  agreement  in  writing  expressly  given  Exeh.  0/  piea$, 
for  that  purpose.]  The  lease  would  be  for  that  purpose 
amongst  others:  it  would  comprehend  the  grant  of  a  right 
of  way  during  the  term.  A  grant  of  way  is  a  grant  to  use 
the  surface  of  the  land  in  a  special  and  limited  manner ;  a 
lease  is  a  grant  to  use  it  in  any  manner  consistent  with 
certain  stipulations.  [ParkCf  B. — The  lease  does  not  give 
the  right  of  way  at  all;  it  is  a  grant  of  the  soil  itself,  not 
of  any  easement  over  it.  The  "enjoyment  as  of  right" 
means  an  enjoyment  of  the  easement  4is  such."]  It  is  sub- 
mitted that  the  true  spirit  and  meaning  of  the  5th  section 
is  this :  that  where  the  plaintiff  does  not  mean  to  contro- 
vert the  fact  done,  but  says  there  was  some  grant  under 
which  it  was  exercised  otherwise  tlian  strictly  of  right,  he 
must  reply  it|  and  cannot  introduce  it  under  the  general 
traverse  of  the  right :  and  such  seems  to  be  the  doctrine 
laid  down  by  the  Court  in  Tickle  v.  Brown.  The  object 
of  the  statute  certainly  was  not  to  incumber  parties  with 
greater  dtfScuIties  of  pleading  than  before ;  and  it  is  clear 
the  defendant  in  this  case  might  have  claimed  the  right 
by  immemorial  usage,  and  so  pleaded  it. 

Parke,  B. — We  shall  probably  not  trouble  the  counsel 
on  the  other  side,  but  in  the  meantime  the  Court  will  con- 
sider the  case.  My  strong  impression  is,  that  the  act 
requires  a  twenty  years'  continuous  enjoyment  of  the  ease- 
ment as  an  easement;  and  also  that  unity  of  possession 
need  not  be  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  a  few  days 
afterwards,  by 

Parke,  B. — The  plea  of  actual  enjoyment,  as  of  right, 
of  a  way  over  the  locus  in  quo,  for  twenty  years  next 
before  the  commencement  of  the  suit,  cannot  be  sup- 
ported.   We  are  all  clearly  of  opinion,  that  in  order  to 
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Eteh.  of  PUat,  entitle  the  defendant  to  the  benefit  of  the  statutory  plea, 

1838  • 

it  must  be  an  enjoyment  of  the  easement  as  such,  and  as  of 

righti  for  a  continuous  period  of  twenty  years  next  before 
the  suit,  without  such  interruption  as  is  defined  in  the  act ; 
upon  which  nothing  turns  in  this  case.  This  appears 
to  us  to  be  the  natural  construction  of  the  4th  section  of 
the  statute  2  &  3  Will.  4,  c.  71,  by  which  construction  we 
ought  to  abide,  unless  it  could  be  made  out  that  it  would 
lead  to  some  absurdity  or  manifest  incongruity  with  the 
intention  of  the  legislature,  to  be  collected  from  every  part 
of  the  statute.  No  such  absurdity  or  inconsistency  would 
follow  from  this  construction;  on  the  contrary,  to  hold 
that  the  words  might  be  satisfied  by  an  enjoyment  for  dif- 
ferent intervals,  which  added  together  would  be  twenty 
yearsi  the  last  continuing  up  to  the  commencement  of  the 
suit,  would  be  to  let  in  a  great  number  of  cases  in  which 
the  presumption  of  a  grant  never  could  have  existed  before 
the  statute.  For  instance,  if  the  occupier  had  used  the 
road  openly  for  a  year  or  two,  and  then  uniformly  asked 
permission  on  each  occasion,  or  only  used  it  secretly  and 
by  stealth  for  some  years,  and  then  resumed  the  enjoy- 
ment of  it,  no  one  would  contend  that  a  grant  could  have 
been  presumed,  because  the  intervals  of  enjoyment  united 
might  amount  to  twenty  years.  A  similar  reason  applies 
to  intervals  of  unity  of  possession,  during  which  there 
is  no  one  who  could  complain  of  the  user  of  the  road. 
It  would  be  no  answer  to  say,  that  in  one  particular 
case,  where  the  land  over  which  the  right  is  exercised 
is  out  on  lease,  the  legislature  had  provided  for  the  non- 
continuity,  if  I  may  so  say,  of  one  of  the  periods  men- 
tioned in  the  act ;  but  in  truth  it  has  not  so  provided,  for 
the  effect  of  the  8th  section  is  not  to  unite  discontinuous 
periods  of  enjoyment,  but  to  extend  the  period  of  conti- 
nuous enjoyment  which  is  necessary  to  give  a  right,  by  so 
long  a  time  as  the  land  is  out  on  lease,  subject  to  the  con- 
dition therein  mentioned. 
It  appears  to  us,  therefore*  that  according  to  the  words 
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and  meaning  of  the  act,  the  enjoyment  of  the  easement  EteK  •//^o«i 
must  be  continuous ;  and  the  Court  has  already  intimated 
its  opinion  to  that  effect,  in  the  case  of  Monmouthshire 
Canal  Company  v.  Harford  {a). 

That  an  enjoyment  must  be  of  an  easement  as  such,  is 
a  matter  on  which  we  feel  no  difficulty ;  and  the  Court  has 
already  put  this  construction  on  the  act,  after  some  con- 
sideration, in  the  case  of  Bright  v.  Walker  (&),  though 
the  precise  point  was  certainly  not  in  judgment.  As  to 
the  question,  whether  the  proof  of  unity  of  possession 
is  admissible  under  the  traverse  of  the  plea,  no  doubt 
can  be  entertained  since  the  decision  of  the  case  of 
Monmouthshire  Canal  Company  v.  Harford^  and  its 
confirmation  by  the  Court  of  King's  Bench  in  Tickle  v. 
Brown  (c),  and  by  the  Court  of  Common  Pleas  in  Beas- 
ley  V.  Clarke  (d).  The  "  simple  fact  of  enjoyment,**  refer- 
red to  in  the  fifth  section,  is  an  enjoyment  "  as  of  right,** 
and  proof  that  there  was  an  occasional  unity  of  posses- 
sion, is  as  much  in  denial  of  that  allegation  as  the  occa- 
sional asking  permission  would  be. 

We  think,  however,  that  under  the  circumstances,  the 
defendant  should  have  leave  to  amend,  by  pleading  the 
right  immemorially. 

Rule  accordingly. 

Talfourd^  Serjt.,  and  W.  J.  Alexander  appeared  to 
argue  in  support  of  the  rule. 


(a)  1  C.  M.  &  R.  631 ;  5Tyr. 85.         (e)  4  Ad.  &  Ell.  382. 
(6)  1  G.  M.  &  R.  211 ;  4  Tyr.         (d)  2  Bing.  N.  C.  708;  3  Scott, 
£02.  258. 


which  was  silent 
as  to  costs. 
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^**--*^ — ^  Sir  W.  H.  JoLLiFFE,  Bnrt.,  r.  Mundy. 

The  plaintiff  10  f^RESSWELL  had  obtained  a  rule  to  shew  cause  why 

Ji^Tmelne'  ^^^  Master  should  not  review  his  taxation  of  the  defend- 

profiu  hsTing  ^^^^  costs  in  this  cause,  under  the  following  circumstances. 

been  nonsuited  '  ^  ^ 

at  the  trial,  ob-  In  Eastcr  Term,  1836,  an  ejectment  was  brought  against 

for  a  new  trial,  the  defendant  in  the  Court  of  King*s  Bench,  on  the  seve- 
ral demises  of  the  plaintiff,  Sir  W illjam  JoUifTe,  and  CoL 

The  plaintiff  H}lton  Jolliffe,  for  the  recovery  of  a  farm  and  lands  in 

served  the  rule,  the  borough  of  Peters6elcl,  which  was  tried  at  the  Hamp- 

wrinerl'ii^^^^  shire  Summer  Assizes,  183G,  wlien  a  verdict  was  found  for 

commenced  jj^^  plaintiff:  and  in  the  following  Michaelmas  Term  final 

against  the  de-  •^  '  ^  ® 

fendant  in  the  judgment  was  signed,  and  a  writ  of  possession  issued  and 

name  of  John  .       __..  .  m  n        \ 

Doe,  for  the  cxecuted.    The  present  action,  of  trespass  fur  the  mesne 

recoTcry  of  the  pif^fi^g  ^^s  afterwards  brought  in  this  Court,  and  was  taken 

same  mesne  pro-  r  *  o 

fits;  whereupon  down  to  trial  at  the  last  Spring  Assizes,  when  the  plaintiff 

the  defendant  .      ,  ,  ,    ,  111.  -       1 

obtained  a  rule  was  nonsuitcd,  on  the  ground  that  the  legal  mterest  m  the 

pweedings'  *  premises  appeared  to  be  in  Colonel  Jolliffe ;  leave  being 

^h*'*!"!  ""ff  *  givcJ^  *o  ^^^  plaintiff  to  move  to  enter  a  verdict  for  hira, 

should  discon-  with  nominal  damages.     In  last  Easter  Term,  a  rule  was 

action.    The  accordingly  obtained  for  that  purpose,  or  for  a  new  trial ; 
piainiirsattor-     ^  j    trinity  Term  (May  28th)  the  rule  was  made  abso- 

ney  gave  notice  ^  v        ^  / 

of  trial  in  the  lute  for  a  new  trial.    On  the  9th  June,  another  action  was 

action  in  which  ,.,.--1  .  iiri  <*i 

aiiewtriaiwas  Commenced  m  this  Court  against  the  defendant  for  the 

afterwards"*  ^amc  mesne  profits,  in  the  name  of  John  Doe ;  whereupon 

countermanded  ^  y^lg  ^^g  obtained.  Calling  upon  the  plaintiff  to  shew 

fendant's  attor-  cause  why  the  proceedings  in  the  latter  action  of  Doe  v. 

notice  of  trial  Mundy  should  not  be  stayed  until  the  determination  of 

whiciriiw  was  *^®  ^*"®^  ®^  Jolliffe  V.  Mundy,  or  until  the  plaintiff  in  the 

countermanded,  latter  actiou  should  discontinue  ;  and  cause  being  shewn  at 

sises,  the  pUin-  chambers,  the  rule  was  made  absolute  on  the  3rd  of  July. 

— <WfW,"thatihe  There  were  contradictory  statements  in  the  affidavits  as 

defendant  was  ^^  whether  the  rule  for  a  new  trial,  which  was  drawn  up 

not  entitled  to  ^  '  ^ 

the  costs  of  the  by  the  plaintiff,  was  served  or  not  (a) ;  and  the  defendant's 
trial.  • 

(a)  The  judgment  of  the  Court  assumes  that  it  was. 
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attorney  swore  that  be  believed  no  intention  bad  at  any  ^^^  ^  ^'«»* 
time  existed  on  the  part  of  tbe  pkintiff  or  bis  attorney  to     v,         *  ^ 
take  advantage  of  the  permission  thereby  given.    The       Jollufe 
plaintiiF's  attorney^  however^  had  served  notice  of  trial        Mundt. 
for  the  last  assizes,  which  was  afterwards  countermanded; 
and  on  tbe  other  hand,  the  defendant's  attorney  served 
notice  of  trial  by  proviso  at  the  same  assizes,  which  was 
also  countermanded.     On  the  25th  of  October,  tbe  piain- 
ti£fs  obtained  and  served  a  rule  to  discontinue,  with  an 
appointment  to  tax  the  costs;  and  the  Master  having,  on 
taxation,  disallowed  to  tbe  defendant  tbe  costs  of  tbe 
trial,  tbe  present  rule  was  applied  for,  tbe  defendant's 
counsel    contending,    on  the  authority  of  tbe  cases  of 
Sweeting  v.  HaUe  (a),   JaelcMon  v.  Hallam  (6),   and  De 
Ruizen  v.  Lloyd  (e),  that  tbe  defendant  was  entitled,  under 
tbe  circumstances,  to  tbe  costa  of  tbe  triaL 

Erie  {Butt  with  him)  shewed  cause. — The  defendant  is 
not  entitled  to  the  costs  of  tbe  trial,  tbe  rule  for  set- 
ting aside  the  nonsuit  having  been  silent  as  to  the  costs. 
By  tbe  discontinuance,  the  action  was  determined  from 
that  time  ;  but  tbe  act  of  discontinuance  could  not  create 
a  liability  to  costs,  which  did  not  exist  at  the  time  of  tbe 
discontinuance.  The  tendency  of  the  modern  cases  is 
rather  to  limit  than  to  extend  the  right  of  the  party  to 
costs,  against  wlK)m  a  new  trial  has  been  granted.  In 
Peacock  v.  Harris  (</},  a  new  trial  having  been  granted 
after  verdict  for  tbe  plaintifiT,  on  tbe  ground  of  tbe  admis- 
sion of  improper  evidence,  tbe  plaintiff  gave  fresh  notice 
of  trial,  whereupon  the  defendant  withdrew  bis  plea  and 
suffered  judgment  by  default,  and  a  writ  of  inquiry  was 
executed:  it  was  held  that  tbe  plaintiff  was  not  entitled  to 

(a)  9*B.  &  Cr.  369,  n. ;  4  M.  &         (c)  5  Ad.  &  Ell.  466;  2  N.  & 

R.  645.  P.  213. 

(6)  2  B.  &  Aid.  314  J  1  Chit.  R.         id)  5  Ad.  &  Ell.  449;   i  N.  & 

19.  p.  240. 
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£>eA.^P<eaf,  his  costs  of  the  first  trial.    Hawarth  v.  Samuel  (a)  is  a 
direct  authority  against  the  derendant.     There,  on  setting 
aside  a  verdict  for  the  plaintiff,  the  costs  were  directed  to 
abide  the  event,  and  then  the  plaintiff  discontinued  ;  the 
defendant  was  held  not  to  be  entitled  to  the  costs  of  the 
trial.    And  Bayley^  J.,  applies  the  proper  test  of  such 
a  case: — "  Discontinuance  is  a  mode  of  terminating  a  suit 
by  the  act  of  the  plaintiff  himself ;  and  it  must  be  attended 
with  the  same  consequences  as  to  costs,  as  if  the  event  of 
the  suit  had  been  determined  by  the  verdict  of  a  jurj. 
Now  if  the  defendant,  upon  a  second  trial,  had  obtained 
a  verdict,  he  would  not  have  been  entitled  to  the  costs  of 
the  first  trial,  and  therefore  he  cannot  be  entitled  to  them 
in  the  event  which  has  happened.'*     Gray  v.  Cox  {b)  is 
another  decision  to  the  same  effect.  Newberry  v.  Cohin  (e), 
and  Porter  v.  Cooper  {d),  are  additional  authorities  for  the 
plaintiff.     As  to  the  cases  relied  on  by  the  other  side, 
De  Ruizen  v.  Lloyd  is  distinguishable  on  the  ground  that 
there  the  defendant  never  drew  up  the  rule  for  a  new  trial; 
the  cause,  therefore,  stopped  at  the  point  when  there  was 
a  verdict  for  the  plaintiff,  not  legitimately  set  aside  by  any 
subsequent  order  of  the  Court.     In  Jackson  v.  Hallam, 
the  defendant,  after  he  had  obtained  a  rule  for  a  new  trial, 
gave  a  cognovit,  which  the  Court  considered  as  an  admis- 
sion that  the  plaintiff  was  entitled  to  succeed  on  the  merits. 
Sweeting  v.  HaUe  was  decided  on  the  particular  circum- 
stances of  the  case,  and  with  reference  to  the  nature  of 
the  objection  (viz.  to  the  want  of  a  stamp)  taken  by  the 
plaintiff  on  the  first  trial.     But  the  authorities  before  cited 
all  concur  in  establishing  the  principlci  that  where  a  rule 
for  a  new  trial  is  silent  as  to  costs,  no  costs  are  allowable, 
and  that  ulterior  proceedings  cannot  create  a  liability  for 


(a)  1  B.  &  Aid.  666;  1  Chit.  R.         (c)  2  Dowl.  P.  C.  415. 
633.  (d)  2  C.  M.  &  R.  232. 

(6)6B.&Gr.458;8D.&R.220. 
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costs,  which  did  not  exist  at  the  time  when  they  were  &«*•  ^  ^^^f 

.  1888. 

taken.  ^ 

JOLLim 

Cresnoell  and  Moody,  contr^ — It  is  clear  from  all  the  mow dt. 
proceedings  in  this  case»  that  the  plaintiff  never  intended 
to  try  the  cause  a  second  time.  He  discontinued  merely 
in  order  to  burden  the  defendant,  if  possible,  with  the 
costs  of  the  triaL  Sweeting  ▼•  Halee  is  therefore  an 
authority  durectly  in  point  for  the  defendant.  Lord 
Tenterden  there  says,  '*  Jackson  y.  Hattam  is  an  authority 
in  point;  for  here  the  plaintiff,  by  discontinuing  the 
action,  has  admitted  that  the  verdict  was  right"  In 
Jackson  v«  Hattam,  the  defendant,  without  going  to  a 
second  trial,  gave  a  cognoyit ;  and  the  Court,  acting  upon 
the  authority  of  BooiA  v.  Atherion  (a),  held  that  he  had 
thereby  acknowledged  that  he  had  no  ground  of  defence 
to  the  action,  and  that  the  verdict  was  right  on  the  merits* 
Those  decisions  are  expressly  recognised  and  distinguished 
in  all  the  subsequent  cases  relied  upon  by  the  other  side : 
in  Gray  v.  Cox,  Porter  v.  Cooper,  Peacock  v.  Harris,  and 
De  ButMcn  v.  Uoyd.  In  the  last  case  all  the  authorities 
were  reviewed,  and  the  Court  held  that  the  defendant 
having  abandoned  his  rule  for  a  new  trial,  the  plaintiff 
ought  not  to  be  in  a  worse  situation  than  if  the  application 
had  never  been  made,  and  therefore  ought  to  have  the 
costs  of  the  trial.  The  present  defendant  has  in  effect 
done  the  same. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — In  this  case,  the  plaintiff  was  nonsuited  at 
the  trial  of  an  action  for  mesne  profits,  with  leave  reserved 
by  the  learned  Judge  to  enter  a  verdict  for  nominal 
damages.    A  rule  was  made  absolute  afterwards  to  set 

(a)6T.R.  144. 
VOL.  IV.  MM  M.  W. 
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Sack,  of  Pkttt^  aside  the  nonsuit,  but  not  to  cnbtr  the  venliBt»  and  a  new. 
1898* 

trial  was  ordered.    The  plaintiff  drew  up  and  served  the 

rule  absolute^  but  instead  of  proceeding  to  trial,  obtained 

a  rule  to  discontiiiue  on  payment  of  costs,  iMtiing,  in  the 

mean  time^  brought  another  action  in  the  name  of  the 

nominal  plaintiff.    And  the  questioQ  is,  whether  be  is  t^ 

pay  the  costs  of  the  foraier  trial. 

Supposiiig  that  there  was  no  ptwvious  decision  on  thia 
subject,  there  would  seem  to  be  Utile  doubt  as  to  tha 
course  which  ought  to  be  pursued.  The  plaintiff  muat  be 
taken  to  have  been  impropeffly  nonsuited  at  the  trial,  aod 
\im  Court  to  hare  corrected  the  error  of  the  JtidgQ ;  and 
in  jairsuance  of  the  invariable  rule  in  such  caaasi  each 
party  would  have  to  bear  the  costs  of  the  abortive  triaU 
the  Court  annulling  that  proceeding,  and  replacing  each 
in  the  situation  in  which  he  stood  before.  If  the  plaintiff 
bad  dediaed  t»  proceed  afterwards  to  trial,  and  left  the 
defendant  to  his  remedy,  he  must  have  carried  the  cause 
down  to  proviso,  and  having  obtained  a  nonsuit,  be  would 
then  have  been  entitled  to  the  costs  of  the  latter,  but  not 
of  the  ibrmer  trial.  If,  instead  of  putting  the  defendant 
to  this  useless  expense,  the  plaiatiff  applies  to  discoatimiet 
it  seems  reasonable  to  grant  him  that  privilege,  just  as  if 
he  had  applied  before  the  first  trial,  and  to  save  the  de« 
fendant  the  payment,  in  the  first  instance*  of  the  coats  of 
an  useless  trial  by  proviso,  and  the  plaintiff  from  the  alti^ 
mate  liability  to  reimburse  such  part  as  would  be  allowed 
on  taaation.  This  seems  the  reasonable  course  to  follow, 
if  there  is  no  authority  to  the  contrary. 

It  is  argued  that  there  is : — and  this  makes  it  necessary 
to  examine  the  cases  which  have  been  decided  on  this 
subject,  and  which  are  unfortunately  somewhat  conffict- 
ing. 

Where  the  first  trial  was  abortive  in  consequence  of  a 
defective  statement  of  a  special  case,  and  a  new  trial  was 
ordered,  the  party  ultimately  succeeding  was  held  not  en- 
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tiffed  td  the /costs  of  tlie  first  trial,  in  Hankeyr.  SnUik{ayy  4Uc*.  of  PUm, 


w&  Smith  Y.  Hoik  (6).  In  Booth  v.  Aikerion  {e)»  It  was  beki, 
that  wkene  tlie  first  trial  was  useless  from  the  same  cause» 
a  defendant  aftarwards  giving  o  cognovii^  was  bound  to 
pay  the  costa^  The  previous  decision  of  Smith  v.  Haile 
was  not  cited  in  the  last  case :  and  the  Court  gave  no 
reasons  for  ibeir  jucignsot.  It  appears*  liowe(ver»  to  have 
turned  upon  tl)«  £sct  tliat  the  defendant  gave  a  eognovitt 
and  was  thereby  supposed  to  Imve  a^sknovledged  ihat  be 
bad  origiQally  no  ground  of  defence  to  ibe  aetiun,  and 
0Ug}bt  not  to  have  put  the  plaintiff  to  the  expense  of  a  trial* 
This  reason  was  given  for  a  similar  course,  in  the  case  of 
Jaeison  V.  Hallam  (d),  where  a  verdict  £6r  the  plaintiff 
was  aet  aside  for  a  mistake  of  the  Jvdge,  aud  a  new  trial 
granted,  but  the  defendant  afterwards  suffered  judgment 
by  defeult,  and  gave  a  cognovit  for  the  damages.  It  may 
be  doubted  whether  this  reason  is  quite  satisfactory,  for  a 
person  may  suffer  judgment  by  default,  or  even  give  a 
cognovit,  without  necessarily  adoMlting  that  the  former 
verdict  was  right  upon  the  merits ;  the  death  or  absence 
of  witnesses,  «r  the  fear  of  further  expense,  may  have  in- 
duced such  a  course*  It  is  difficult  -to  disthiguish  a  judg« 
ment  by  defauk,  with  a  cognovit  for  the  damages,  from  a 
simple  judgment  hy  default,  or  a  judgment  by  default, 
after  leave  to  withdraw  the  defendant's  pleas :  and  yet  in 
a  case  so  situated,  in  Psueoek  v.  Harris  (e),  the  Court  of 
King's  Bench  refused  to  allow  the  costs  of  the  former  trial 
which  had  failed  of  efiect,  and  a  verdict  for  the  plaintiff 
bad  been  set  aside  for  misdirection  of  the  Judge. 

This  decision,  therefore,  must  be  jusdy  considered  as 
having  greatfy  shaken  the  anthority  of  Jackson  v.  Halhrn^ 
and  the  eases  founded  on  that  decision.  One  of  these  was 
that  of  SweeHng  y.  Hal$e  (/),  which  bears  the  closest 

(a)  3  T.  R.  607.  (d)  2  B.  &  Ad.  317. 

(6)  6  T.  R.  71.  W  6  Ad.  &  Ell.  449. 

(<J)  H).  i44.  (/)  9  fl.  A  Cr.  369. 
M  m2 
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Jforft.  of  pitM,  aside  the  nonsuity  but  not  to  enter  the  venliBt»  upd  i^  new. 
trial  was  ordered.  The  plaintiff  drew  up  and  served  the 
rule  absolute,  but  instead  of  proceeding  to  trial,  obtained 
a  rule  to  discontinue  on  payment  of  coits^  kai ing,  in  the 
mean  time,  brought  another  action  in  the  name  of  the 
nominal  plaintiff.  And  the  question  is,  whether  be  if  t^ 
pay  the  costs  of  the  foratier  trial. 

Supposiiig  that  tiiere  was  no  pMvious  decision  on  |bis 
subject,  there  would  seem  to  be  little  doubt  as  to  th« 
course  which  ought  to  be  pursued.  The  plaintiff  JDual  be 
taken  to  have  been  inproperly  nonsuited  at  ihe  trial,  ami 
AtB  Court  to  bare  corrected  the  error  of  the  JiadgQ;  and 
in  pairsuance  of  tbe  fatnrariable  rule  in  such  caaee,  tack 
party  wonld  have  to  bear  the  costs  of  the  abortive  trisl» 
tbe  Court  annulling  that  proceedingi  and  replacing  each 
in  the  situation  in  which  he  stood  before.  If  the  pbiotiff 
bad  dedined  t»  proceed  afterwards  to  trial,  and  left  the 
defendant  to  bis  remedy,  he  muat  have  carried  the  cause 
down  to  proviso,  and  having  obtained  a  nonsuit,  he  would 
then  have  been  entitled  to  tbe  costs  «f  the  latter,  but  not 
of  the  ibriner  tnai.  If,  instead  of  putting  tbe  defisndsot 
to  this  useless  expense,  the  plaiatiff  applies  to  diaoontimie, 
It  seems  reasonable  to  grant  hixa  that  prii^ilege^  just  as  if 
he  had  applied  before  the  first  trials  sod  to  save  the  de- 
fendant the  payment,  in  tbe  first  instancet  of  the  costs  of 
an  useless  trial  by  proviso^  and  tbe  plaintiff  from  the  dti^ 
mate  liability  to  reimburse  such  part  as  would  be  allowed 
on  taxation.  This  seems  the  reasonable  course  to  follow, 
if  there  is  no  authority  to  the  contrary. 

It  is  argued  that  there  is : — and  this  makes  it  necessary 
to  examine  the  cases  which  have  been  decided  on  this 
subject,  and  which  are  unfortunately  somewhat  conflict- 
ing. 

Where  the  first  trial  was  abortive  in  consequence  of  a 
defective  statement  of  a  special  case,  and  a  new  trial  was 
ordered,  the  party  ultimately  succeeding  was  held  not  en- 


tided  U  the/coatt  of  tlie  first  txial,  ia  Hankeyr.  SmM{aU  ^h.  t^  Pkus, 
w&£mih  Y.Haikib).  In  Booth  v.  4ikerU9H{c),  UvasbeUi.  ^^^^* 
that  where  tlie  firat  trial  was  useless  fnnn  the  jsame  cause^ 
a  defendant  afterwards  giving  a  oognoviii  was  bouod  to 
pay  .the  costa^  The  peevious  deciaioD  of  Smiik  v.  Haih. 
was  not  cited  in  the  last  case :  and  the  Court  gave  no 
reasons  for  their  judgneot.  It  appeaira*  howeyer,  to  have 
turned  upon  ttie  fiict  tliat  the  defendani  gaFe  a  eognpvitt 
aod  was  ihereby  auppoeed  to  haire  acknowledged  ihat  he 
bad  origiiielly  oo  ground  of  defence  to  ib^e  aelion,  and 
ought  not  to  have  pat  the  plaintiff  to  the  expense  of  a  trials 
This  reasGOi  was  given  for  a  aimilar  course,  io  the  case  of 
Jackaon  V.  HaUam{d)f  where  a  verdict  £6r  the  plaintiff 
was  aet  aside  for  a  mistake  of  the  J«dge,  aud  a  new  trial 
granted,  but  the  defendant  afterwards  auffeeed  judgment 
by  defeult,  and  gave  a  cognovit  for  the  damages.  It  may 
be  doubted  whether  this  reason  is  qoite  satislkctoi^,  for  a 
person  may  suffer  judgment  by  default,  or  even  give  a 
eognovit,  without  necessarily  adoiilting  that  the  former 
verdict  was  right  upon  the  merits ;  the  death  or  absence 
of  witnesses,  -or  the  fear  of  further  expense,  may  have  in- 
duced such  a  course.  It  4s  difficult  to  distinguish  a  judgv 
ment  by  defatdt,  with  a  cognovit  for  the  damages,  from  a 
Mmple  judgment  hy  default,  or  a  judgment  by  default, 
after  leav«  to  wkh4raw  the  defendant's  pleas :  and  yet  in 
a  caee  so  situated,  in  Peueoek  v.  Harris  (e),  the  Court  .of 
King's  Bench  refused  to  allow  the  costs  of  the  former  trial 
which  had  failed  of  efiect,  and  a  rerdict  for  the  plaintiff 
had  been  set  amde  for  misdirection  of  the  Jndge. 

This  decision,  therefcyre,  must  be  jusdy  eonaidered  sa 
having  greaity  shaken  the  antiiority  of  Jackson  v.  HaUam^ 
and  the  eases  founded  ^n  4hst  decbion.  One  of  these  was 
that  of  Sweeting  v.  Hatse  {f)t  which  bears  the  closest 

(a)  3  T.  R.  607.  (i)  2  B.  &  Ad.  317. 

(6)  6  T.  R.  71.  (0  6  Ad.  &  Ell.  449. 

<e)  H).  144.  (/)  9  fl.  A  Cr.  369. 
M  m2 
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Stek.  pf  Pkat,  resemblance  to  the  present.     The  verdict  was  for  the 

1  Qoa 

defendant,  leave  given  to  move  to  enter  it  for  the  plaintiff^ 
and  a  rule  for  a  new  trial.  The  plaintiff  having  after- 
wards discontinued,  was  held  liable  to  the  costs  of  the 
former  trial,  expressly  on  the  authority  of  Jacisim  ▼. 
Hattam. 

Before  this  last  case,  another  had  occurredi  which  ought 
not  to  be  overlooked.  In  Gfray  v.  Cox  {a),  the  plaintiflf 
had  a  verdict,  a  new  trial  ordered,  nothing  said  about 
costs,  and  then  there  was  a  discontinuance.  The  Court 
said  it  was  a  rule  that  a  party  should  never  have  the  costa 
of  a  trial  in  which  he  hsd  been  defeated.  That  reasoning 
does  not  apply  to  this  case.  But  they  also  said,  that  if 
the  defendant  had  succeeded  on  the  second,  he  would  not 
have  had  the  costs  of  the  former  trial,  and  that  it  was 
difficult  to  find  a  reason  why  the  defendant  should  be  in  a 
better  situation,  because  the  plaintiff  should  not  choose  to 
have  the  cause  tried  a  second  time — an  observation  which 
certainly  has  a  very  important  bearing  upon  the  present 
case. 

The  case  of  RoberUon  v.  lAddett  (6)  is  indeed  a  case  in 
which  the  plaintiff,  who  had  failed  on  the  first  and  suc» 
ceeded  on  the  second  trial,  was  nevertheless  held  entitled 
to  the  costs  of  both ;  but  that  was  entirely  on  the  ground 
that  the  agreement  of  the  parties  had  placed  them  on  the 
same  footing  as  if  a  special  case  had  been  reserved  on  the 
first  trial. 

The  last  decision  on  thb  subject  is  that  of  De  RutMem 
V.  JJojfd  (c),  in  which  there  was  a  verdict  for  the  plaintiff, 
a  r)ile  for  a  new  trial  for  misdirection,  which  was  not  drawn 
up  by  the  defendant,  but  having  been  drawn  up  and  served 
by  the  plaintiff,  the  defendant  disclaimed  the  privilege  of 
a  new  trials  and  the  Court,  though  not  without  much 
hesitation  and  doubt  on  the  part  of  some  of  its  members, 

(a)  6  B.  &  Gr.  458.        (6)  10  East,  416.       (c)  6  Ad.  &  BU.  4d3. 
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allowed  the  plaintiflf  the  costs  of  the  first  trial,  expressly  Btek.  i^f  Pkw, 

on  the  ground  that  the  defendant  had  abandoned  the  rule 

for  a  new  trial,  and  was  in  the  same  situation  as  if  there 

had  been  no  rule  at  all.    The  former  verdict  therefore 

stood  I  and  the  only  mode  by  which  the  plaintiff  could 

recover  the  fruits  of  his  action  was  by  a  judgment  founded 

on  that  verdict^  which  would,  of  course,  include  the  costs 

of  obtaining  it.     It  by  no  means  follows  that  the  Court 

would   have  been  of  the  opinion  that  these  costs  were 

recoverable,  if,  after  drawing  up  and  serving  the  rule,  the 

defendant  had  obtained  an  order  to  strike  out  his  pleas 

and  had  suffered  judgment ;  indeed,  the  very  recent  case 

of  Peacock  v.  Harris  shews  they  would  not. 

Before  this  case,  another  had  occurred  in  this  Court, 
which  is  against  the  claim  for  the  former  costs.  The  case 
is  that  of  Porter  v.  Cooper  (a),  in  which  a  writ  of  inquiry 
was  set  aside  for  a  mistake  of  the  under-sheriff,  and  the 
defendant  having  then  paid  the  debt,  the  Court  decided 
that  he  was  not  bound  to  pay  the  costs  of  the  former  trial ; 
and  Lord  Abinger  said  that  the  plaintiff  was  not  in  a  worse 
situation  than  if  he  had  gone  down  to  a  second  trial,  and 
recovered  the  same  amount  of  damages. 

In  this  state  of  the  authorities,  we  think  we  are  not 
bound  by  that  of  Sweeting  v.  Halse;  and  we  decide  against 
the  spplication  in  this  case,  on  the  ground  that  neither 
party  was  entitled  to  the  costs  of  the  first  abortive  trial 
in  the  first  instance,  and  that  the  plaintiff,  by  discontinuing, 
has  not  made  himself  so.  This  step,  we  think,  he  ought 
to  be  permitted  to  take,  by  which  he  may  save  the  defend- 
ant the  trouble  and  extra  costs  of  a  new  trial  by  proviso; 
and  yet  places  him  just  in  the  same  situation  as  if  the  trial 
had  been  had,  as  to  the  prior  costs :  and  therefore  the  rule 
must  be  discharged. 

Rule  discharged. 

(a)  2  C.  M.  &  R.  232. 


510 


CASKS  IN  tnz  nucnuQVMr 


AmA.  of  Piga^ 

isas. 


Under  the 
powers  given 
by  certain  acts 
of  Parliament, 
a  Director  of 
the  West  Cork 
Mining  Com- 
pany was  sued, 
and  judgment 
recovered, in 
an  action  on  a 
contract  for 
work  and  la- 
bour, &C.  done 
for  the  Com> 
pany : — Held, 
that  the  Court 
had  no  power 
to  order  exe- 
cution to  issue 
Hgainst  him, 
the  statutes  in 
question  not 
making  luch  a 
director  per- 
sonally liable. 


Harrison  p.  Timmxns. 

X  HIS  WAS  an  action  against  the  defendant^  at  one  of  the 
Directors  oF  a  Company  called  the  West  Cork  JVIming 
Company,  and  the  declaration  stated  it  to  be  brovght 
against  him  in  that  capacity  according  to  the  (bfm  anil 
effect  of  certain  acts  of  Parliament,  pasted. respectively  in 
the  4&  5  Will.4,  c«69,  and  the  1  Viot.c«8»;  and  the 
declaration  alleged  that  the  Company  was  indebted  to  tlis 
plaintiff  in  the  sum  of  &c.,  for  work  and  labour  fte.,  aod 
being  so  indebted  i  that  the  said  Company  promised  the 
plaintiff;  and  then  alleged  a  breach  by  the  Company,  and 
the  defendant  as  such  Director.  Plea,  that  the  said  Com- 
pany did  not  promise  mode  el  formd.  At  the  trial  a  ^er* 
diet  was  found  for  the  plaintiff^  and  judgment  was  eailefed 
up  accordingly.  The  Ati^mey-General  had,  on  a  formeor 
day,  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  pay  the  amount  of  damages  and  costs  rec(K> 
vered,  or  wby  the  plaintiff  sboold  not  be  at  liberty  to 
sue  out  against  him  upon  the  said  judgment. 


Cressirell  and  «/.  Hetukrson  shewed  cause. — This  ap- 
plication is  an  experiment  to  obtain  the  opinion  of  this 
Court  whether  the  plaintiff  is  entitled  to  issue  execu- 
tion against  the  goods  of  an  individual  sued  as  a  nominal 
defendant,  under  the  provisions  of  an  act  of  Parliament, 
4*  &  5  Will.  4,  c.  69,  s.  3 ;  but,  unless  there  is  some  provi*^ 
sion  in  the  act  to  authorise  it,  the  Court  will  not  listen  to 
such  an  application.  The  statute,  by  the  3rd  section, 
gives  power  to  sue  and  be  sued  in  the  name  of  the  ma* 
naging  director,  or  in  tbe  name  of  any  one  director  for 
the  time  being.  It  enacts,  *'  that  all  actions,  suits,  and 
proceedings,  whether  at  law  or  in  equity,  or  otherwise, 
to  be  commenced,  instituted,  and  prosecuted  or  carried 
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bn  by  or  on  behalf  of  tlie  said  Company,  against  any  &«*.  ^  PUm, 

person  or  pcir8ons»  body  or  bodiea  politic  or  corporate> 

whether  such  person  or  persons,  body  or  bodies  politic  or 

corporate,  is  or  are  or  then  shall  be  a  member  or  members 

of  the  said  Company  or  not,  ahall  and  iawftdly  may  be 

commenced,  instituted,  and  prosecuted,  or  carried  on  in 

the  name  of  the  person  ttho  ihaU  he  Jot  ihd  time  being  the 

managing  direeior  of  the  said  Company ,  or  in  the  name  of 

any  ome  direeUrfor  the  time  being  of  the  eaid  Company^  aa 

the  nominal  plaintiff  or  party  proceeding  (brand  on  behalf 

of  the  said  Company ;  and  that  all  actions,  suits,  and  pro* 

ceedings,  whether  at  law  or  in  equity,  or  otherwise,  to  be 

commenced,  instituted,  and  prosecuted,  or  carried  on 

Against  the  said  Company  by  or  on  behalf  of  any  person 

or  persona,  body  Or  bodies  politicor  corporate^  whether  such 

person  or  persons,  body  or  bodies  politic  or  corporate,  is  or 

are  or  shall  then  be  a  member  or  members  of  the  said  Com* 

pany  or  not,  shall  and  lawfully  may  be  commenced,  insti* 

tuted,  and  prosecuted,  or  carried  on  against  the  person 

who  shall  be  for  the  time  being  auch  managing  director,  or 

against  any  one  director  for  the  time  being  of  the  said 

Company,  as  the  nominal  defendant  or  party  proceeded 

against, ybr  and  on  behalf  the  said  Company.**    It  is  per* 

fectly  plain  from  this  section,  that  the  action  is  brought 

against  the  Company,  although  in  the  name  of  the  director 

as  a  nominal  defendant ;  it  merely  prevents  him,  for  the 

aake  of  public  convenience,  from  pleading  in  abatement;  for 

in  the  latter  part  of  the  same  section  it  is  enacted,  **  that 

no  action,  suit,  or  other  proceeding  to  be  commenced, 

instituted,  and  prosecuted,  or  carried  on  by  or  against  the 

said  Company  by  virtue  of  this  act  in  the  name  of  such 

managing  director  or  directors,  shall  abate  or  be  discon* 

tinned  or  prejudiced  by  the  death,  resignation,  removal, 

or  disqualification  of  such  managing  director  or  directors, 

or  by  any  act  of  such  managing  director  or  directors ;  but 
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XmA.  0/  Pietu,  the  managing  director  or  any  one  director  of  the  said 
Company  for  the  time  being  as  aforesaid,  shall  always  be 
deemed  the  plaintiff  or  party  proceeding,  or  (as  the  case 
may  be)  the  defendant  or  party  proceeded  against,  for  or 
on  behalf  of  the  said  Company  in  such  action,  suit,  or 
proceeding."  There  is  nothing  to  shew  that  this  defend- 
ant was  a  member  of  the  Company  at  the  time  the  contract 
was  entered  into.  Now,  the  4>th  section  provides  that  it 
shall  be  lawful  for  the  directors  of  the  Company,  or  any 
three  or  mare  of  them,  at  any  board  or  meeting  of  the  said 
Company,  of  which  seven  days*  notice  shall  be  given  from 
time  to  time,  to  treat,  contract,  and  agree  for  the  purchase 
of  lands.  Then  the  16th  section  provides  for  the  form  in 
which  the  contract  shall  be  made.  It  enacts,  **  that  in 
every  lease,  contract,  or  agreement  which  shall  be  made 
by  any  three  or  more  of  the  directors  of  the  said  Com- 
pany pursuant  to  the  provisions  of  this  act,  shall  be  ex- 
pressed that  such  lease,  contract,  or  agreement,  is  made 
and  entered  into  by  such  directors  as  directors  of  the 
said  Company,  and  for  the  benefit  of  the  whole  of  the 
said  Company  exclusively,  and  not  for  their  individual 
or  other  benefit  or  advantage:  and  in  case  it  shall 
be  necessary  to  put  any  such  lease,  contract,  or  agree- 
ment in  suit,  either  at  law  or  in  equity,  then  and  in 
every  such  case  it  shall  and  may  be  lawful  for  the  party 
so  putting  such  lease,  contract,  or  agreement  in  suit,  to 
make  the  managing  director,  or  any  one  of  the  directors 
of  the  said  Company  for  the  time  being,  the  sole  plaintiflT 
or  defendant,  as  the  case  may  be,  in  the  said  suit,  although 
such  managing  director  or  directors  may  not  be  a  party  to 
such  lease,  contract,  or  agreement:  Provided  always, 
nevertheless,  that  no  suit  shall  abate  by  reason  of  the 
death,  registration,  or  disqualification  of  such  managing 
director  or  directors ;  and  provided  always,  that  such  ma- 
^ogit^  director,  and  the  said  directors  who  shall  so  as 
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vjaresaid  maie^  or  execute  anf  lease,  coniraeit  or  i^pree*  JBw*.  ^  Phm^ 
meni,  shall  in  no  ease  be  personally  responsible  to  any  party 
for  the  damage  sustained  by  such  party,  by  reason  of  a 
breach  on  the  part  of  the  said  Company  of  any  coTenant* 
proTisOy  undertakingi  matter,  or  thing»  in  any  such  lease, 
contract,  or  agreement :  but  it  shall  and  may  be  lawful  for 
the  party  entitled  to  take  out  execution  for  and  in  respect 
of  any  judgment  obtained  against  any  such  managing 
director  or  any  such  director  as  aforesaid,  and  levy  the 
amount  of  his,  her,  or  their  damages  and  costs  upon^  the 
reserved  fund  thereinafter  provided,  and  all  other  pro- 
perty whatsoever  belonging  to  the  said  Company.**  It 
may  be  said  that  that  section  only  applies  to  a  written 
contract;  but  it  would  be  strange  if  a  different  construction 
were  adopted  in  the  case  of  a  verbal  contract,  and,  though 
not  personally  responsible  upon  a  written  contract,  a 
director  should  be  held  to  be  responsible  when  he  entered 
into  a  verbal  one.  By  the  1  Vict.  c.  88,  which  was  an  act 
for  amending  the  provisions  of  the  former  act,  and  which 
recites  il,  it  is  enacted  by  section  8,  as  follows :  **  And 
whereas  doubts  have  arisen  as  to  the  manner  in  which 
execution  ought  to  be  levied  upon  judgment  recovered 
against  the  said  Company,  or  the  directors  thereof,  ac- 
cording to  the  provisions  of  the  said  act,  and  it  is  ex- 
pedient to  remove  such  doubts ;  be  it  therefore  declared 
and  enacted,  that  it  shall  and  may  be  lawful  to  and  for 
any  person  or  persons  entitled  to  take  out  execution  for 
and  in  respect  of  any  judgment  already  obtained  or  here- 
after to  be  obtained  against  any  managing  director,  as  a 
nominal  defendant  for  and  on  behalf  of  the  said  Company, 
to  levy  the  amount  of  his,  her,  or  their  damages  and  costs 
upon  the  reserved  fund  of  the  said  Company,  and  all  other 
property  whatsoever  belonging  to  the  said  Company." 
So  that  the  reserved  fund  of  the  Company,  and  any 
property  they  may  be  possessed  of,  is  made  liable  to  an 
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iteeft.  tf  Pt$A,  execution  upon  any  judgment  obtsined  nguntt  the  Cote- 
panji  though  nonmmlly  brought  agiunst  a  director.  This 
defendant,  in  hia  individtial  capaeity,  ia  a  atranger  (o  thii 
record,  and  execution  cannot  iaaue  agatnat  a  stranger  to 
the  record,  except  in  the  instance  of  hia  being  placed  io 
a  representatire  character,  as  executor  or  administrator. 
If  it  were  othernriae,  it  would  create  great  injustice, 
inasmuch  as  by  the  atatute  this  defendant  has  been 
deprived  of  the  advantage  of  pleading  the  ordinary  de- 
fenoes,  such  as  bankruptcy,  release,  &c.,  which  would  go 
to  his  personal  discharge*  There  are  two  cases  on  tbti 
subject.  In  Barileii  v.  Peniland,  Secretary  of  the  St 
Patrick'a  Assurance  Company  (a),  an  application  of  some* 
what  a  similar  nature  to  the  present  was  made  and  refused. 
By  8tat.5  Gteo.  4,  c  160»  s.  1,  all  actions  brought  against 
the  St.  Patrick's  Assurance  Company  of  Ireland,  were  to 
be  prosecuted  against  the  secretary  for  the  time  being,  or 
against  any  member  of  the  Company^  aa  the  nominal 
defendant  for  them  and  on  their  behalf.  By  section  4, 
execution  upon  any  judgment  in  such  action  might  be 
issued  against  any  member  or  members  for  the  time  being 
of  the  Company.  By  section  8,  in  case  such  execution 
against  the  members  for  the  time  being  should  be  in- 
efiectuali  the  party  so  having  obtained  judgment  might 
issue  execution  against  any  person  who  was  a  member  at 
the  time  the  contract  was  entered  into  upon  which  such 
action  might  hare  been  brought:  but  no  such  execution 
was  to  be  issued  without  leave  of  the  Court: — and  it  was 
held  that  a  party  who  bad  brought  an  action  and  obtained 
judgment  against  the  secretary,  could  not  lawfully  issue 
execution  against  another  member  of  the  Company  witb- 
ottt  having  previouely,  by  leave  of  the  Court,  suggested  on 
the  record  facts  to  shew  that  the  party  against  whom  he 
so  issued  execution,  was  liable  as  a  meml>er  of  the  Com- 
ia)  1  B.&Ad.704. 
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pan y.     In  that  case  the  statute  i>rovided  tliat  execottoti  AnM.  6/  pinn^ 

migfht  be  issued  against  any  member  of  Ihe  Company  9     ^  lo^q.  ^ 

yet  it  was  held  that  it  could  not  be  done  without  entering      H%ftfti«0t 

a  suggestion  on  the  record  shewing  bis  liability.     But,  in      xiMttiin. 

the  present  ease^  this  act  makes  no  director  personally 

Kable :  and  the  Court  has  no  power  to  order  execution  to 

be  issued.     In  Wommell  v.  Hailstone  («)>  it  was  beMi  in 

an  action  against  the  clerk  of  the  trustees  of  a  teropike 

road|  under  a  statute  which  permitted  the  trustees  to  sue 

and  be  sued  in  the  name  of  their  clerks  that  execution 

could  not  issue  against  the  clerk  personally.    There  the 

clerk  was  a  statutory  defendantt  as  the  present  defendant 

is  in  this  case. 

The  Attorney  "General  and  Bayleyt  contra. — This  is 
the  case  of  a  private  Company,  not  of  a  corporation,  and 
as  such,  they  are  a  mere  private  partnership,  and  each 
member  of  it  is  individually  liable  for  all  contracts  made 
by  the  Company:  and  there  is  nothing  in  this  act  to  limit 
their  liability.  That  being  so,  a  party  is  not  precluded 
from  taking  in  execution  the  separate  property  of  any  one 
of  the  members  of  the  partnership.  There  is  nothing  in 
either  of  the  statutes  to  exempt  the  members  of  the  Com- 
pany from  the  ordinary  liability.  The  excepted  cases 
contemplated  by  the  Kith  section  of  the  statute,  of  obli- 
gations arising  out  of  written  contracts  and  agreements, 
rather  shews  that  they  were  to  be  liable  in  all  other  cases 
not  expressed*  It  cannot  be  pretended  that  this  demand 
comes  within  that  section: — then  the  expression  pf  the 
one  is  the  exclusion  of  the  other.  In  Bartlett  v.  Pentland, 
the  defendant  was  not  a  party  to  the  record :  and  it  was 
held  that  execution  could  not  be  sued  out  against  him, 
without  a  suggestion  being  entered  to  shew  his  liability, 
and  giving  him  an  opportunity  of  being  heard.    But  here, 

(«)  6BiDg.$68;  4M.&P.512. 
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SMk.  ff  PiHUt  the  defendant  is  a  party  to  the  record »  and  has  had  the 

18S8 

'  ^  opportunity  of  being  heard.  The  case  of  WomnoeU  ▼. 
Haibione  has  no  application  to  the  present  That 
was  an  action  against  the  clerk  to  the  trustees  of  a  toro- 
pike  roadi  a  mere  servant  of  the  trustees,  who  could  not 
have  been  a  contracting  party.  There  was  no  mode  at 
common  law  by  which  he  could  have  been  sued.  Bat 
here,  the  present  defendant  could  have  been  so  sued,  as  a 
partner  in  the  undertaking.  [Parle,  B. — ^The  difficulty 
here  is,  that  this  defendant  HMjf  be  a  mere  stranger,  and 
may  not  have  been  a  member  of  the  Company  at  the  time 
of  the  contract  having  been  entered  into].  It  is  not  shewn 
that  he  was  not  so.  This  is  the  case  of  a  partner  who,  by 
law,  is  allowed  to  be  sued  alone,  instead  of  the  whole  body, 
who  are  sued  through  him.  The  defendant  has  pleaded 
to  the  action  in  his  character  of  director,  and,  being  a 
shareholder,  he  is  liable,  as  any  ordinary  partner,  to  have 
execution  issued  against  his  separate  property.  Vansandau 
V.  Moore  (a)  \  Rex  v.  Si.  Catherines  Dock  Company  {b). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  subsequently  delivered 
by 

Parke,  B. — In  this  case,  a  verdict  had  been  recovered 
by  the  plaintiff  against  the  defendant  as  a  nominal  defend- 
ant on  behalf  of  the  West  Cork  Mining  Company,  and  an 
application  was  made  to  the  Court  for  a  rule  that  the 
defendant  should  pay  the  amount  recovered,  or  that  the 
plaintiff  should  be  at  liberty  to  issue  execution  for  that 
amount  against  the  defendant.  It  would  be  sufficient,  in 
order  to  dispose  of  the  application,  to  say  that  the  Court 

(a)  1  Russell,  441.        (6)  4  B.  &  Ad.  360;  1  Ne?.  &  Mao.  121. 
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could  not  grant  any  rule  to  pay  money  which  they  are  not  Ssek.  cf  Mm^ 
prepared  to  enforce  by  attachment  in  cate  it  was  dis-  ^  *  ^ 

obeyedi  and  that  if  the  plaintiff  is  entitled  to  iasue  exe*  Hasbhom 
cution  against  the  defendant,  he  may  do  ao  without  the  Tnnciiiiu 
leave  of  the  Court;  but  we  are  not  disposed  to  discharge 
the  rule  on  this  ground,  and  we  have  been  anxious  to  give 
the  question  ftdl  consideration!  and  to  afford  the  plaintiff 
a  remedy  upon  his  judgment  by  some  modification  of  the 
rule,  if,  upon  the  construction  of  the  acts  of  Parliament 
establishing  the  Company,  we  are  enabled  to  do  so.  We 
think,  however,  that  the  defendant  can  in  no  way  be  made 
personally  liable,  and  the  rule  must  therefore  be  dis* 
charged. 

The  4  &  5  Will.  4,  c  69,  a.  S,  provides  for  suits  againat 
the  Company ;  it  is  as  follows.  [The  learned  Baron  here 
read  the  section.]  Upon  this  section  alone  it  would  seem 
that  the  director  for  the  time  being,  who  should  be  selected 
as  a  defendant,  could  not  be  made  personally  responsible* 
He  is  a  ''  nominar*  defendant  only ;  he  continues  so 
though  he  should  resign,  be  removed,  or  disqualified,  and 
so,  totally  disconnected  from  the  Company ;  his  name  would 
still  be  used  though  he  should  die ;  and  as  the  action  is  to 
be  brought  against  a  director  ai  the  time  tie  suit  is  insii' 
iutedt  he  may  be  a  person  who  was  a  perfect  stranger  to 
the  Company  when  the  cause  of  action  accrued.  We 
cannot  supposci  therefore,  that  the  legislature  meant  such 
a  defendant  to  be  personally  liable.  But  it  would  be  very 
unjust  if  they  had  not  provided  some  remedy.  They 
might  have  enacted  that,  after  a  recovery  against  a  nominal 
party,  each  of  the  partners  at  the  time  the  cause  of  action 
arose  should  be  individually  liable,  a  remedy  which  was 
given  by  the  statute  establishing  the  St.  Patrick's  Insur- 
ance Company,  upon  which  the  question  arose  in  the  case 
of  Bartlett  v.  Pentland  (a) ;  or  they  might  have  enacted 

(a)  1  B.  &  Ad.  704. 
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«Mi.  of  Pleat,  that  eacb  nartoer  «t  the  dme  of  the  aetion  brought  shouU 
be  respoiuibley  wkicb  woold  be  «  atrong  meAsucct  but 
wfaieh  arasy  oevertbeieesy  enacted  by  the  sasBestatulB;  but 
this  act  of  Parliament  gives  no  audi  remedy.  It  doet« 
however,  proride  by  the  16th  aeelion*  explained  by  the 
aabaequent  atatiite  I  Vict.  e.  88|  a.  8,  that  it  shall  be  lav* 
fed  for  one  who  has  recovered  judgment  against  a  wawiasi 
defendant*  to  levy  tbe  amoant  on'  the  reaerved  fiuadf  or  on 
any  other  property  of  the  CooipeBy ;  asul  this  rismedy, 
which  .ia  thus  pooylided«  ia  one  of  a  diffieretii  chameler  (o 
that  which  the  creditor  would  have  had  at  common  Jaw  if 
he  had  sned  the  whole  of  tlie  par tnera*  for  be  ooald  only 
have  taken  the  joint  or  several  profierty  of  those  virho  were 
partners  at  the  dime  <^  the  c^ffbract ;  but  thia  act  onaWea 
him  to  tfdca  aU  the  joint  pcaperty  of  the  partaera  at  the 
time  df  execution  exeeoted,  whether  they  weve  partnecs 
or  aot  at  the  time  of  the  ootttnaot.  The  effisot  of  the 
provisions  in  both  acts  ia  to  asaka  dbe  Coitipany  a  quasi 
cerpomtiony  with  tbe  privilege  to  sue  and  be  aued  by  s 
mere  name,  wkh  an  exemption  of  peraonai  liability  on  tbe 
part  of  ita  membem,  and  a  liability  joi  all  joint  etock  f  ro- 
pei^y  whenev«r  required. 

W«  therefoee  tUiik  tiuit  the  defendant  cannot  be  made 
in  any  way  personsUy  responsible,  and  the  rule  sauat  be 
discharged. 

Role  dtsckargad. 
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CowPER  and  Others  r.  Smith  and  Wife.  j  s,^^,,,^^^  ) 

ASSUMPSIT  on  a  written  guarantee  given  by  the  female  Assumpsit  on  a 
defendant,  before  her  marriage,  to  the  plaintiffs,  for  goods  nntecTgireii  to 
to  be  supplied  by  them  to  one  Thomas  Green,  to  the  extent  the  puintift  a>r 

^  -  goods  to  be  nip- 

of  400/.    It  was  provided  by  the  guarantee,  that  the  plain-  pUed  by  them 
tiffs  should  have  full  liberty  to  extend  the  period  of  credit  extent  of  400/. 
to  Green,  and  to  hold  over  or  renew  bills,  notes,  or  other  "''ro'iJJS^hlir 
securities  given  by  him ;  '•  and  to  grant  to  Green,  and  the  the  pUintiA 
persons  liable  upon  such  bills,  notes,  or  securities,  any  in-  fau  Uberty  to 
dulgence,  and  to  compound  with  him  or  them  respectively ^  ScwTof  cred^Tto 
•  as  the  plaintiffs  might  think  Jit,  without  the  same  discharge  Q-'  •"^  *»  *"«W 
ing  or  in  any  manner  affecting  the  liability  of  the  defendant,  bills,  notes,  or 
Mary  Elizabeth,  by  virtue  of  the  guarantee,  or  entitling  her  gi^n  by  him, 
to  set  off  or  claim  against  the  said  sum  of  400/.  any  divi-  J^  Gf,*^a*tho' 
dends  or  payments  which  the  plaintiffs  might  receive  on  persons  Usble 

upon  such  bi% 

account  for  the  said  Green."  The  declaration  set  out  the  notes,  or seeui- 
guarantee,  and  averred  the  supply  of  goods  to  an  amount  ^J^U^to  * 
exceeding  the  guarantee,  of  which  sum  168/.  and  upwards  cmpmmdwith 
was  unpaid  by  Green,  of  which  the  defendants  had  notice,  rtapeetheip,  a 
and  were  requested  to  pay  the  amount,  but  had  not  done  mtghnhiS^ju, 

gQ  without  th9  tamt 

duekargmg  or 

The  defendants  pleaded,  amongst  other  pleas,  that  after  in  my  mmner 
the  debt  was  incurred  by  Green,  and  before  the  commence*  uainUtff  of  am 
ment  of  the  suit,  the  plaintiffs  became  parties  to  a  composi-  ^^l^ll^^tij 
tion  deed  between  Green  and  his  creditors,  whereby  Green  S^^?^'"  ^^^ 
assigned  to  trustees  all  his  stock  in  trade,  goods,  and  other  then  sTerred  the 
property  mentioned  in  the  deed,  for  the  benefit  of  his  ere-  cxl^ding^the 
ditors ;  and  that  in  consideration  thereof,  the  plaintiffs  and  5JSi°^SiiesA 

WH  unpaid  by 
O..  of  which  the  defendant  had  notice,  and  was  requested  to  pay  that  sum,  but  had  not  done  so. 

Plea,  that  after  the  debt  was  incurred  by  G.,  and  before  action  brought,  the  plaintifis  becamo 
jMirties  to  a  composition  deed  between  G.  and  hw  creditors,  whereby  he  assigned  all  his  stock  in  trade, 
&c.  for  the  benefit  of  his  creditors;  and  that,  in  consideration  thereof,  the  plaintiffs  and  the  other  credi- 
tors, parties  thereto,  granted  a  general  release  to  G.  of  all  debts  and  demands  against  him.  The 
plea  then  averred,  that  the  promise  in  the  declaration  was  only  made  by  the  defendant  as  surety, 
and  that  the  plaintiffs,  by  the  deed,  released  G.  without  the  privity  of  the  defendant,  and  without 
notice. 

Held,  on  demurrer,  that  under  the  express  terms  of  the  guarantee,  the  Kcurity  was  not  dlf* 
chaiged  by  the  releax  of  the  principal  debtor, 

VOL.  IV.  N  N  If.  Wi 
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'j[  '*'*''  *®  ^*^'  creditors,  parties  thereto,  granted  a  general  re- 
lease to  Green  of  all  debts  and  demands  against  bim :  and 
the  defendants  averred  in  the  plea,  that  the  promise  in  the 
declaration  mentioned  was  made  by  the  wife  (before  mar- 
riage) as  surety  only ;  and  that  the  plaintiffs,  by  the  deed, 
released  Green  without  the  privity  of  the  defendants  or 
either  of  them,  and  without  any  notice  to  her. 

The  replication  set  out  the  terms  of  the  guarantee  (con* 
taining  the  above-mentioned  clause,  giving  power  to  the 
plaintiffs  to  compound  with  Green)  verbatim*  To  this 
replication  the  defendants  demurred  generally. 

James,  in  support  of  the  demurrer.  —  The  defendants 
are  discharged  by  the  composition  deed,  and  the  release 
contained  in  it.  The  general  rule  is  clear,  that  a  release  of 
the  principal  debtor  without  the  surety's  assent  will  di^. 
charge  the  surety :  and  it  appears  from  the  plea,  that  the 
pldn tiffs  executed  the  deed,  and  released  Green,  without 
the  assent  or  even  the  knowledge  of  the  surety  in  this  case. 
In  order  to  preserve  the  creditor's  right  of  suing  the 
surety,  an  express  reservation  to  that  effect  ought  to  be  con* 
tained,  and,  as  none  is  shewn  here,  it  must  be  taken  that  the 
deed  contained  none.    [Lord  Abinger,  C.  B. — By  the  ex- 
press terms  of  the  contract  in  this  case,  you  agree  to  become 
bound  notwithstanding  the   discharge  of  the  principal 
debtor.]    The  principle  on  which  the  cases  depend  is, 
that  a  release  of  the  debtor  amounts  to  a  release  of  the 
surety,  because  the  surety,  if  sued,  would  be  entitled  to 
recover  over  against  the  principal,  and  the  release  would 
thereby  become  inoperative.    In  Letvis  v.  Jones  (a),  it  was 
held  that  the   holder  of  a  promissory  note,    who  hsd 
signed  an  agreement  to  take  a  composition  of  6^.  in  the 
pound  from  the  maker  in  full  of  his  demand,  on  having 
the  collateral  security  for  that  sum  of  a  third  person, 

(a)  4  B.  &  G.  606. 


MIGHAEIiUAS  TBRM,  8  VICT*  Ml . 

Ihefeby  duoharged  an  indorser,  who  had  indorsed  it  for  ^^^  •f  ^^^m 
the  maker's  accommodation ;  the  Court  holding  that  the 
extinguishment  of  the  debt  pot  an  end  to  the  surety's  lia- 
bility* And  in  Ex  parte  Glendinmng  (a),  the  Lord  Chan^*; 
cellor  held  that  if  a  creditor  wish  to  retain  his  right  against 
the  surety,  there  must  be  a  reservation  to  that  effect  in  the 
deed.  The  same  doctrine  is  laid  down  in  Ex  parte  Gif* 
ford  (6)»  And  Lord  Ektcm,  in  English  v.  Darley  (c),  ob- 
serves, that  when  a  creditor  agrees  to  give  time  to  the  prin« 
cipal  debtor,  he  can  make  no  demand  against  the  surety, 
because  by  so  doing  he  must  enforce  a  payment  from  the 
principal,  contrary  to  the  agreement.  In  the  present  casei 
therefore,  as  no  express  reservation  appears  to  have  been 
made  of  the  right  to  sue  the  sureties,  the  remedy  against 
them  is  gone.  [Gurney^  B. — The  terms  of  the  guarantee 
confer  a  right  to  release  absolutely,  and  you  insist  upon  a 
condition  being  imported  into  it.  Parley  B. — ^There  is  no 
restriction  in  the  guarantee,  which  authorises  the  plaintiffs 
to  compound  with  Green,  as  they  shalt  think  fit,  without 
the  same  discharging  or  affecting  the  liability  of  the 
surety.]  But  if  the  Court  should  think  that  the  terms  of 
guarantee  rendered  it  unnecessary  that  the  assent  of  the 
surety  should  be  obtained  to  the  composition  deed,  or  that 
there  should  be  an  express  reservation  of  the  right  to  sue 
the  sureties,  it  is  still  contended  that  the  terms  of  the 
guarantee,  giving  liberty  to  compound,  do  not  authorise 
an  absolute  release  by  a  deed  under  seal. 

Hayes,  contra,  was  stopped  by  the  Court. 

Lord  Abimoer,  C.  B. — ^The  deed  in  question  is  a  com- 
position deed,  and  is  therefore  within  the  express  terms 
of  the  guarantee,  which  authorises  the  plaintiffs  to  "  com- 

(d)  Buck,  517.  W  6  Ves.  809.  (0  2  Bob.  8c  Ptd.  62. 
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EM.  of  PUatt  pound  with**  their  debtor.  Accordinglyi  as  the  surety  has 
expressly  contracted  to  remain  liable,  notwithstanding  the 
discbarge  of  the  principal,  it  cannot  now  be  contended 
that  the  discharge  of  the  principal  is  an  implied  discharge 
of  the  surety. 

The  rest  of  the  Court  concurred. 


OOWPBB 
V.' 

Shitb. 


Judgment  for  the  plaintiffs. 


Wood  and  Another,   Assignees  of  Georob  Ha  worth 
and  William  Ha  worth.  Bankrupts,  r.  Smith. 

Assumpsit.— The  first  count  was  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  bank- 
rupts before  the  bankruptcy ;  there  were  also  counts  for 
money  had  and  received,  and  on  an  account  stated,  since 
the  bankruptcy. 

Pleas,  firsty  non  assumpsit ;  secondlyi  to  the  first  and 

second  counts,  that  although  the  sum  of  money  in  the 

second  count  mentioned^  remained  and  was  in  the  posses* 

sion  of  the  defendants  after  the  said  George  Haworth  and 

wS^\'hruiu^   William  Haworth  became  bankrupts,  yet  the  same  sum 

ing  of  the  flat, 
tnd  from  thence 
remained  in 
the  defendant'! 
poiseasion : 
that  before  and 
at  the  time  of 
the  iaaaing  of 
the  fiat,  the 
bankrupt  waa 
indebted  to  the 
defendant  in  a 


To  t  eoimt  for 
money  had  and 
yeoeiTed  to  the 
iiie  of  aidgnecB 
of  a  bankrupt, 
the  defendant 
pleaded  that 
although  the 
money  mention- 
ed remained  and 
was  in  the  poa<- 
seationofthe 
defendant  after 
the  bankruptcy, 
yet  that  it  waa 
in  bet  received 


and  every  part  thereof  was  in  fact  first  received  by  the 
defendant  before  the  said  George  Haworth  and  William 
Haworth,  or  either  of  them,  became  bankrupt,  and  be- 
fore the  issuing  of  any  fiat  in  bankruptcy  against  them  or 
either  of  them,  to  wit,  on  &c. ;  and  from  thence  con- 
tinually hitherto  has  remained  and  is  in  the  possession  of 
the  defendant.  And  the  defendant  further  says,  that  be- 
larger  aum;  and  fore  and  at  the  time  of  the  date  and  issuing  forth  of  the 

that,  at  the  Ume  ® 

he  ao  gave  ere-  fiat  in  bankruptcy  under  and  by  virtue  of  which  the  said 
rupt,  he  had  no  ^*  Haworth  and  W.  Haworth  were  found  and  adjudged 
ofSik«pt^7'  to  be  such  bankrupts  as  aforesaid,  to  wit,  on  &c.,  the 

—tf«l(f,  that  this 

wtt  not  •  good  ground  for  t  wt-oflT,  (which  the  plea  oonduded  with),  and  that  it  was  therefinc  W' 


UICHAELHAS  TBRM|  2  VICT.  523 

said  6»  Haworth  and  W.  Haworth  were  and  still  are  in- 
debted to  the  defendant  in  800/.,  upon  certain  promia- 
Bory  notes  theretofore  made  by  them,  that  is  to  say,  a 
certain  promissory  note  theretofore,  to  wit,  on  the  8th  day 
of  April,  1835,  made  by  the  said  G.  Haworth  and  W, 
Haworth,  and  delivered  to  the  defendant,  whereby  the 
said  G.  Haworth  and  W.  Haworth  promised  to  pay  to  the 
order  of  the  defendant  on  demand  the  sum  of  400/.  value 
received ;  and  a  certain  other  promissory  note  theretofore, 
to  wit,  on  the  2nd  February,  1886,  made  by  the  said  G, 
Haworth  and  W.  Haworth,  and  delivered  to  the  defen- 
dant, whereby  the  said  G.  and  W.  Haworth  promised  to 
pay  to  the  order  of  the  defendant  or  bearer  on  demand, 
the  sum  of  900L  value  received ;  and  a  certain  other  pro- 
missory note  theretofore,  to  wit,  on  the  20th  day  of  March, 
in  the  year  last  aforesaid,  made  by  the  said  G.  Haworth 
and  W.  Haworth,  and  delivered  to  the  defendant,  where- 
by the  said  G.  Haworth  and  W.  Plaworth  promised  to 
pay  to  the  order  of  the  defendant  on  demand  the  sum  of 
800/.  value  received ;  and  which  said  sum  of  800il,  so  as 
aforesaid  due  to  the  defendant  upon  the  said  promissory 
notes,  remains  and  is  due  and  wholly  unpaid  to  the  de- 
fendant And  the  defendant  further  says,  that  before 
and  at  the  time  of  the  date  and  issuing  forth  of  the  said 
fiat  in  bankruptcy,  under  and  by  virtue  of  which  the  said 
G.  Haworth  and  W,  Haworth  were  found  and  adjudged 
to  be  such  bankrupts  as  aforesaid,  to  wit,  on  &c.,  the 
said  G.  Haworth  and  W.  Haworth  were  and  still  are  in- 
debted to  the  defendant  in  1000/.,  for  money  before  then 
lent  by  the  defendant  to  the  said  G.  Haworth  and  W. 
Haworth  at  their  request,  and  for  money  before  then  by 
the  defendant  paid  to  the  use  of  the  said  G.  Haworth  and 
W.  Haworth,  at  their  request,  and  for  money  found  to 
be  due  from  the  said  G.  Haworth  and  W.  Haworth  on 
an  account  before  then  stated  between  them,  which  said 
laat-mentioned  sum  was  to  be  paid  by  the  said  G.  Ha- 
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9/  M«%  worth  and  W.  Haworth  to  the  defendant  on  lequesti  but 
■till  remains  due  and  unpaid  to  him.    And  the  defendjint 
further  says,  that  when  he  gave  credit  to  the  saidG. 
Haworth  and  W.  Haworth  in  respect  of  the  promiisorj 
note  and  last-mentioned  sum  of  money,  or  any  or  either 
of  them,   or  any  part  thereof  in  this  plea  respectively 
aforesaid,  he,  the  defendant,  had  not  notice  of  any  act 
of  bankruptcy  by  the  said  G.  Haworth  and  W.  Haworth, 
or  either  of  them,  committed.    And  the  defendant  further 
says,  that  the  said  sums  of  money,  to  wit,  the  sums  of 
SOO/.  and  10002.  so  due  and  unpaid  to  him,  the  defendant, 
as  in  the  plea  aforesaid,  exceed  any  demand  of  the  said  6. 
Haworth  and  W.  Haworth,  or  either  of  them,  before  their 
eaid  bankruptcy,  or  of  the  plaintiffs  as  assignees  as  a^sr^ 
aaid  since  the  said  bankruptcy,  in  respect  to  the  causes  of 
action  or  either  of  them,  or  any  part  thereof,  in  the  fint 
•and  second  counts  of  the  declaration  mentioned,  whereof 
the  plaintiffs  before  the  commencement  of  the  suit  bad 
notice,  and  out  of  which  said  sums  so  due  and  unpaid  10 
the  defendant  as  aforesaid,  he,  the  defendant,  is  ready 
and  willing  and  hereby  offers  to  set  off  and  allow  the 
#ull  amount  of  such  demand. — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defen- 
dant is  endeavouring  to  set  off  a  debt  due  to  himself  fron 
the  said  G.  Haworth  and  W.  Haworth,  against  a  debt  due 
from  the  defendant  to  the  plaintiffs  as  assignees,  on  a 
contract  with  them  as  assignees:  and  that  the  plea  nei- 
•iber  confesses  and  avoids  nor  denies  that  the  said  aim 
in  the  said  second  count  mentioned  was  received  for  the 
use  of  the  plaintiffs  as  assignees  as  aforesaid. 

Joinder  in  demurrer. 

CawHngt  in  support  of  the  demurrer.  The  plea  ia  no 
answer  to  the  second  count ;  it  admits  money  received  and 
in  possession  of  the  defendants  to  the  use  of  the  assignees; 
imd  the  m?re  fact  of  the  money  having  come  into  bis 
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hands  beft»e  the  bankruptoy  can  be  no  aoiwer  i  if  it  emldi 

the  law  aa   to  fraudulent  preference  would  alwajra  be 

evaded.    [Parie,    B.— The   defendant  ought  to  have 

pleaded  the  general  iaaue  to  the  eount  for  money  reeeived 

IG  the  u^  of  the  aaaignees  since  the  bankruptcy,  and  to 

the  count  for  money  received  before  the  bankruptcy,  the 

aet-off.]    In  Simpion  v.  Sike$  (a),  the  point  in  this  case 

,  was  eiipreasly  decided.     [Parke,  B.— Poland  v.  Ofyn  (i)  ia 

^  alao  in  point.]    Nothing  is  said  aa  to  the  perion  from 

I  whom  the  defendant  received  the  money,  whether  from 

^  either  of  the  bankrupts  or  a  stranger ;  nor  to  whose  use  it 

was  then  received.    The  defendant  ought  in  some  manner 

|o  have  denied  the  receipt  of  the  money  to  the  use  of  the 

assignees,  which  by  this  plea  he  has  admitted.    [Pmrie^ 

B. — If  the  plea  is  to  be  taken  as  a  denial,  it  is  bad.    It 

may  he  good  as  a  conression ;  but  then  there  is  no  avoids* 

ance.]    The  Court  then  called  on 


.    Bramwett  to  support  the  plea. — ^The  plea  sufficiently 

^^         confesses  the  original  cause  of  action,  but  seeks  to  avoid  it. 

[Parie,  B. — It  does  not  avoid  it    If  the  money  waa 

received  to  the  use  of  the  assignees,  then  the  defendant 

cannot  be  entitled  to  set  off  a  debt  due  to  him  before  the 

bankruptcy.  The  plea  admits  that  the  money  was  received 

''^         before  the  bankruptcy,  and  has  since  remained  in  his 

^^*        possession,  to  the  use  of  the  assignees.    Then  there  is  no 

1^^         fkvoidance.]    If  it  was  received  before,  and  remained  in 

^^  r         the  defendant's  hands  after  the  bankruptcy,  there  would  be 

e  ^         DO  other  mode  of  stating  it    In  Groom  v.  Medley  (o)i 

ive^"         lUdal^  C,  J.,  says,  **  What  is  the  import  and  meaning  of 

fhe  right  in  which  the  plaintiffs  claim  a  sum  as  money 

received  by  the  defendant  for  the  use  of  the  plaintiffs  as 

ssfignees?     Prima  fade,  these  words  import  that  the 

^^,  (a)  6  M.  &  Selw.  295.  {h)  2  DowL  &  Ry.  310. 

c«s*  (c)  2Binif.  N.C.I 40. 


die 
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JULpfPhoit  money  was  received  by  the  defendant  after  tfae  bank- 

1888 
^  x^^^,^^^^    ruptcy ;  but  it  is  also  true  that,  under  some  circumstancesi 

Wood        the  plaintiffs  might  recover  money  received  by  the  defend* 
8i|iTB.       ant  before  the  bankruptcy,  aa  money  received  to  their  use. 
If  such  were  the  case  here,  it  had  been  easy  for  the  de- 
fendant to  have  said  that  the  sum  for  which  the  pbdntiffs 
sue  was  received  by  him  before  the  bankruptcy*     As  the 
plea  is  not  so  restrictedi  I  think  it  is  bad/'    Here  this  plea 
does  aver  that  the  money  was  received  by  the  defend* 
ant  before  the  bankruptcy  (a).    Suppose  this  defendaot 
had  authority  to  receive  a  sum  of  money  for  the  bank* 
rupts  before  the  bankruptcy,  and  he  did  receive  it  after 
the  bankruptcy,  would  he  not  have  a  right  to  set  off  a 
previous  debt  due  to  him  against  a  claim  for  that  sum  in 
an  action  brought  by  the  assignees?    In  Hulme  ▼•  Mug^ 
glesion{b)f  a  plea  to  an  action  by  assignees  for  money 
had  and  received   to  their  use  since   the   bankruptcy 
stated  that  before  the  bankruptcy,  and  before  any  notice 
of  the  act  of  bankruptcy,  the  defendant  gave  credit  to  the 
bankrupt  to  the  amount  of  50/,,   by  indorsing  for  his 
accommodation   and  without  consideration  a  bill  of  ex- 
change for  that  amount,  drawn  by  hun,  and  payable  to  tfae 
bankrupt's  order,  and  that  such  credit  was  of  a  nature 
extremely  likely  to  end  in  a  debt ;  and  alleged  that  the 
bill  was  paid  by  the  defendant  on  its  dishonour  after 
the  bankruptcy,  but  before  the  commencement  of  the 
action,  and  that  the  bankrupt  thereupon  became  indebted 
to  the  defendant;  that  before  the  bankruptcy,  the  bank- 
rupt drew  a  bill  on  a  certain  bank)  and  delivered  it  to  the 
defendant  by  way  of  loan,  that  he  might  raise  the  amount, 
and  that  he  gave  credit  to  the  defendant  for  that  amount; 

(a)  Cowling  stated  that  he  bad  rectly  stated,  on  this  point,  in  the 

authority  from  one  of  the  gentle-  report  in  Bingham.  See  the  judg* 

men  who  argued  the  case  of  Groo7A  ment  more  fully  reported  in  2 

T.  Mealey,  to  say  that  the  judgment  Scott,  17 1. 

of  Lord  G.  J.  Tindal  was  not  cur-  (6)  3  M.  &  W.  30. 


.^ 
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arid  that  afterwards^  before  the  bankruptcy,  the  defendant  MkA.  ^  PUtu, 
obtained  the  amount  of  the  bill  from  the  bank  on  which  .. 
the  bill  was  drawn,  and  that  he  was  ready  and  willing  to 
set  off  the  two  sums  against  each  other ;  and  it  was  held, 
that  the  plea  shewed  such  a  giving  of  credit  to  the  bank* 
rupt,  within  the  6  Geo.  4,  c.  16,  s.  50,  as  might  be  the  8ub« 
ject  of  a  set-off  to  an  action  brought  by  his  assignees*  Per- 
haps it  may  be  contended,  that,  from  the  mode  of  pleading, 
the  defendant  has  informally  denied  that  the  money  was 
received  to  the  use  of  the  assignees;  but  if  so,  the  plea  is 
only  objectionable  as  amounting  to  the  general  issue,  and 
that  ground  of  demurrer  is  not  taken. 

Parke,  B. — ^The  plea  confesses  the  action,  but  it  does 
not  sufficiently  avoid  it.  It  confesses  that  this  was  money 
received  to  the  use  of  the  assignees  before  the  bank- 
ruptcy; therefore,  if  so,  it  must  have  been  received  by 
way  of  fraudulent  preference,  or  in  some  other  manner 
not  to  the  use  of  G.  &  W.  Haworth,  and  so  as  not  to  let 
in  a  set-off  for  a  debt  due  from  them  (a).  The  plea  is  a 
good  confession,  but  a  bad  avoidance. 

Bramwell  then  obtained  leave  to  amend,  on  payment  of 
costs;  otherwise 

Judgment  for  the  defendant 

(a)  See  other  instances  in  Sbnpton  t.  SykUf  besides  those  of  frauda- 
leat  preference. 


To  tiCtpMi  ^1k 


Patrick  v.  Colbrick. 

Trespass  for  breaking  and  entering  the  plautiff's 

dose,  and  carrying  away  divers  large  quantities  of  straw,  ^^j^t  ■^^  «^ 

dlwtn  Urge 
quantities  of  straw,  the  defendant  pleaded,  1st,  not  guilty;  Sndly,  that  the  straw  was  not  the  pro- 
perty of  the  plaintiff;  3rdly,  a  justification  to  the  whole  cause  of  action:  to  which  last  plea  the 
plaintiff  demurred,  but  judgment  was  given  on  the  demurrer  for  the  defendant.  At  the  trial,  the 
Jury  found  a  verdict  for  the  plaintiff  on  the  1st  issue,  with  Is;  damages,  aad  lor  the  defendant  on 
the  2nd,  and  the  Judge  did  not  certify  under  the  23  &  23  C«r.  2,  c.  189;«— iKf/tfy  that  the  plain- 
iff  was  entitled  to  no  more  coits  than  damages. 
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M^  ¥  Mi«i  Plata:  lat,  not  gailty)  Sndly^  that  the  atrair  was  not  At 
property  of  the  platatUf ;  Srdly,  a  plea  which  went  to  the 
whole  cauae  ef  action,  which  had  been  demurred  ta,  and 
pn  which  judgment  waa  giren  for  the  defendant  (a).  At 
4he  trial,  the  jury  found  for  the  plaintiff  on  the  firai  ianie, 
with  one  ahUIing  damagea,  and  for  the  defendauit  en  the 
eecend  iaaue,  and  the  learned  judge  did  net  oerftMy.  The 
Maater  having,  on  taxation,  refuaed  to  allow  the  plaintiff 
the  coata  of  the  firat  iaaue, 

F.  V.  Le$  obtained  a  rule  to  shew  cauae  why  the  Maater 
ahould  not  review  hia  taxation,  and  allow  the  plaintiff*  the 
coats  on  the  iaaue  found  for  him :  citing  Bird  y«  Higgtm- 
#en  (i)  and  Hart  y.  Cuibusk  (c). 

Talfpwd,  Serjt.,  contra* — It  haa  been  repeatedly  decided 
that  under  the  plea  of  not  guilty  in  trespaaa,  the  freehold 
or  title  may  cpme  in  queation  (c/) ;  and  unless  it  appears 
from  the  record  that  it  did  not  come  in  question^  the  plain- 
tiff is  entitled  to  no  more  costs  than  damages^  unleas  there 
be  a  judge's  certificate  under  the  22  &  23  Can  2,  c.  139. 
The  circumstance  of  there  being  a  demurrer  pending  to 
another  plea  cannot  make  any  difference,  aa  the  damagea  on 
the  iasuea  in  fact  are  given  contingently. 

Parke,  B. — The  freehold  or  title  might  come  chiefly 
in  queation  on  thia  plea ;  and  aa  the  contrary  deea  not 
appear,  the  plaintiff  is  not  entitled  to  any  more  costs  than 
damagea.  The  application  being  in  the  nature  of  an  appeal 
from  the  decision  of  the  taxing  officerj  the  rule  must  be 
diacharged  with  costs. 

Rule  diacharged. 

(a)  See  3  M.  &  W.  483.  Pugh  v.  nohirti,  ib.468.  Bat  riaee 

(6)  5  Ad.  St  Ell.  83.  the  role  of  T.  T.  1  Vict,  (ante, 

(e)  2  Harr.  St  WolL  378.  p.  3)  as  to  the  mode  of  plead- 

(iQ  Dwmage  ▼•  Kembk,  3  Biog.  iog  the  general  Issue  **  by  stati^tet** 

N.  a  668r  4  Seott,  365;  Pwr^  this  seems  to  be  otherwise. 

tM  y.  Tinmg,  3  M.  &  W.  388; 
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Rbx  I?.  Sheriff  of  Middlesex.  — 

JLN  tfaiteaie,  the  defendant  was  arrested  on  the  16th  wiitii»ahtriff. 
bt  July,  and  gave  a  bailbond  to  the  sheriff,  who,  on  the  tinw^\t 
Mrd,  returned  cepi  corpus.  On  the  «4th,  (being  the  last  ^j^  "iJ'^Jr 
day  for  putting  in  special  bail),  a  judge's  order  was  ob«  forthwith  to  put 
tained  for  the  sheriff  to  bring  in  the  body,  by  forth*  ban,  he  u  bcraod 
with  putting  in  and  perfecting  special  bail,  which  order  Mt^notteeTf  ex- 
would  expire  on  the  28th.    On  the  S5th,  special  bail  by  <»P^o»'  <»ch  a 

,  '     I  ^    0g^  QQ{  being 

affidavit  were  put  in,  but  they  did  not  justify.    An  attach-  within  the  mie 
mf  nt  having  been  obtained  against  the  sheriff,  ..  4/  '      *  ' 


Petersdorff  XiOV9  moved  to  set  it  aside  for  irregularity. 

Erie  shewed  cause* — Putting  in  special  bail  by  affidavit 
was  not  **  putting  in  and  perfecting  special  bail.*'  The 
eight  days  from  the  tiine  of  the  arrest  having  elapsed,  bail 
put  in  afterwards  ought  to  have  ju6ti6ed,  though  no  notice 
of  exception  was  given.  The  fourth  rule  of  Trinity  Term, 
1  Will.  4,  provides,  that  **  if  the  plaintiff  shall  not  give  one 
day's  notice  of  exception  to  the  bail  by  whom  such  affi- 
.davit  shall  have  been  made,  the  recognisance  of  such  bail 
apaay  be  taken  out  of  Courtj  without  other  justification 
than  such  affidarit."  But  that  rule  only  applies  to  cases 
wher?  bail  is  put  in  within  the  eight  days ;  if  the  she- 
riff allows  the  eight  days  to  elapse,  the  bail  must  jus- 
tify without  any  exception.  Rex  v.  Wilson  (a)  is  ex- 
pressly in  point.  There  it  was  held  that  the  abovemen- 
tioned  rule  does  not  apply  when  the  bail  are  put  in, 
in  ,tbat  mode,  after  the  regular  time  for  putting  in  bail 
has  expired,  but  that  in  such  case  the  bail  must  actu- ' 
ally  justify  as  formerly.    If  the  bail  are  out  of  time,  thep 

(fl)  3  Dowl.  P.  C.  256. 
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Miteh.  rf  Pka$,  the  plaintiff  is  relieved  from  the  necessity  of  excepting 
.vi!J!L/    tothebaU. 
Rex 

.  riir  f  Peiersdarff^  contra. — This  rule  was  obtained  on  the 
MiDDL£8Bx*  grpund  that  the  sheriff  was  not  in  contempt :  the  case 
cited  only  applies  where  he  is  in  default.  The  sheriff 
could  not  be  in  default  until  the  28th ;  and  here  he  put  ia 
bail  on  the  25th.  The  judge's  order  requires  him  forth- 
with to  put  in  and  perfect  special  bail.  [Parke,  B. — Yes» 
without  any  notice  of  exception.]  The  affidavit  of  suffi- 
ciency was  in  itself  a  compliance  with  the  rule  of  Trinity 
Termi  1  WilL  4j  and  with  the  judge's  order  to  put  in  and 
perfect  bail 

Lord  AbingeRi  C.  B. — The  difficulty  is,  that  by  the 
order  the  sheriff  is  called  upon  to  perfect  baiL  The 
Master  reportSi  that  it  is  the  practice  for  the  sheriff  to 
put  in  and  perfect  bail  without  an  exception,  under  dr- 
cumstances  like  the  present.  We  do  not  put  it  on  the 
ground  of  the  sheriff  being  in  contempt,  as  he  was  not  so 
until  the  28th. 

Parke,  B.— The  fourth  rule  of  Trinity  Term,  1  WilL 
4,  applies  to  the  ordinary  cases  of  bail  put  in  by  the  de- 
fendant, and  not  to  the  case  of  a  sheriff  bound  by  a  judge's 

order  to  put  in  and  perfect  biuL 

Rule  discharged. 


Savage  v.  Ashwin.  . 

Where,  on  t  JL  HIS  cause  was  referred  at  Nisi  Prius  to  a  barrister, 
MM  tTJbiua-  the  costs  to  abide  the  event.  The  arbitrator  awarded  in 
toSwtk  uS**  fiivour  of  the  plaintiff  on  part  of  the  first  and  second 
eveot,  the  ar-     issues,  but  vAthout  damages. 

hitntor  Sods 

in  fiiTor  of  the 

defendant  upon  a  plea  which  coven  the  whole  eauie  of  action,  it  is  no  objection  to  the  award  that 

on  other  bnci  tho  arbitrator  hu  found  for  the  plaintiff  without  damages. 
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Peiersdorff  moYed  to  set  the  award  aaide«  on  the  ground  &m^  rf  ^^•^ 
that  in  this  respect  it  was  not  final,  since  withotiit  any  ^  *  ^; 

damages  there  could  be  no  taxation  of  costs;  and  he  com-  SAiuaB 
pared  it  to  the  case  of  an  award  of  a  Mtet  processus,  which  Asbwin. 
was  always  considered  bad. 

The  Courtj  howeveri  on  enquiryi  ascertained  that  there 
was  a  plea  on  the  record  which  covered  the  whole  cau^e 
of  action,  and  upon  which  the  arbitrator  had  found  in 
favour  of  the  defendant ;  and  they  therefore  held,  that  the 
arbitrator  had  done  right  in  awarding  no  damages  on  those 
issues  on  which  he  found  for  the  plaintiff  (a). 

Rule  refused* 


(a)  See  Frankum  v.  Earl  of  Falmouth,  2  Ad.  &  EIL  452;  4  Ner.  & 

Han.  aao. 


DOWLBR  V.  COLLIS. 

Assumpsit  for  goods  sold  and  delivered.    Pleas,  non-  Althongli  tli« 
assumpsit,  and  payment.    After  plea  pleaded,  but  before  Suua  motion  to 
issue  joined,  a  rule  was  obtained  on  the  part  of  the  defend-  j||*af^oU**pe. 
ant,  to   change    the  venue  on  special  grounds.      The  cui  grounds 

a        cannot  bo  made 

aflSdavit  in  support  of  the  motion  stated  that  the  action  nnai  after  iatue 
was  commenced  before  the  period  of  credit  for  which  the  ^JJJSJi^tnd** 
goods  were  sold  had  expired ;  but  that  the  credit  having  Jj^,Jj[|fj^^ 
since  expired,  he  had  tendered  to  the  plaintiff,  and  the  tbo  Court  can. 
plaintiff  had  accepted,  the  price  of  the  goods.  what  the  iMuei 

joined  must  be, 
the  application 

.   Hayes  shewed  cause. — ^The  application  is  premature,  my  be  granted 
It  ts  laid  down  in  all  the  cases,  that  a  motion  to  change  the  joined.  . 
Venue  on  special  grounds  cannot  be  made  until  after  issue 
joined,  since  lintil  then  the  Court  cannot  see  what  may  be 


sat 


CA8BS1N  THB  BXOBiaVlRj 


Aw*,  pf  Mfl^  die  question  in  dispute  at  the  trial,  and  whether  the  spedal 

.^  M    grounds  assigned  for  changing  the  venue  may  apply. — He 

Dswttii      referred  to  Archbold's  Praetice  of  Country  Attorneys, 

Arckboldt  contra. — ^The  general  rule  is  not  applicable  in 
such  a  case  as  the  present,  where  the  Court  are  in  a  situ- 
ation to  see  what  must  necessarily  be  the  isauea  joined* 
Nothing  remains  for  the  plaintiff  to  do  but  to  add  the  si- 
militer to  the  first  plea,  and  to  traverse  the  fact  of  payment 
alleged  in  the  second. 

PaR  Curiam. — The  general  rule,  no  doubt,  is  as  has 
been  stated ;  but  here  the  Court  cannot  fail  to  see  what 
the  issues,  as  ultimately  joined,  must  necessarily  be.  It 
is  plaiii  the  only  contest  now  between  the  parties  is  as 
to  the  costs.  We  think,  therefore,  under  the  circum- 
stances,  that  the  application  is  not  premature. 

Rule  absolute. 


The  Conn  bu 
•  gcfiei«1Jurii-' 
ditik>n»  inde- 
pendently of  the 
itat*  S  Geo.  t,  c. 
9S,  ft.  9S,  to  or* 
der  an  atiorney 
to  deKTer  a  bill 
ofcofttttohii 
dl«flt«Midee« 
ooontfermonlN 
received  j  el* 
Iboogh  they 
have  no  power 
to  order  It  to  bt 
taxed,  except  in 
the  catea  pro- 
vided for  by 
tbitacU 


ClarksoK  and  Another,  Assignees,  r.  Parker, 

HUMFREY  had  obtained  a  rule  calling  on  the  plain- 
tiffs to  shew  cause  why  the  following  order  of  AUerw^f 
B.,  which  had  been  obtained  on  the  application  of  the 
assignees  of  a  bankrupt,  should  not  be  rescinded,  on  the 
ground  that  the  learned  judge  had  no  authority  to  make 
such  order: — "I  order  that  Mn  Archer,  the  defendant's 
late  attorney,  within  three  weeks,  do  deliver  to  the  attorney 
for  the  assignees  his  biU  of  costs  in  this  and  otiier  actions, 
including  those  of  a  judgment  obtained  against  B.  C ;  thi 
said  bill  to  be  referred  to  the  Master  to  be  taxed,  the  attor^ 
niy  of  the  assignees  undertaking  to  pay  him  a  rateable 
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dividetid  of  the  money  due  to  bim»  if  any,  and  reserving 
to  liim  any  lien  to  which  he  may  be  entitled ;  the  said  Mr. 
Archer  to  give  credit  for  all  sums  of  money  received  by  hini 
on  behalf  of  the  bankrupt/'  &c.  It  was  admitted  that  the 
businen  done  was  not  of  a  nature  to  give  the  Court  juris* 
diction  under  stat  3  Geo.S,  c.  23,  B.2S. 

Gumejf  shewed  cause.— ^It  must  be  admitted  that  that 
part  of  the  order  which  relatea  to  the  taxation  of  the  bill 
cannot  be  supported  i  but  it  is  submitted  that  the  Court 
or  a  Judge  had  power  to  make  such  an  order,  as  to 
the  rest  of  the  terms  contained  in  it.  If  he  has  received 
any  money  into  his  hands,  the  Court  must  undoubtedly 
have  jurisdiction  over  him,  as  an  officer  of  the  Court,  to 
compel  him  to  account  for  it.  And  the  terms  of  the  order 
are  in  his  favour ;  for,  by  being  allowed  to  retain  his  lien, 
he  is  placed  in  a  situation  preferable  to  that  of  any  other 
creditor  under  the  bankruptcy. 

Humfrejf,  contri. — The  Court  or  a  Judge  has  no  power  * 
to  order  an  attorney  to  deliver  his  bill  of  costs,  except  in 
those  cases  which  are  provided  for  by  SGeo.  S,  c.SS, 
9.  S3,  namely,  where  it  relates  to  the  costs  of  an  action 
at  law  or  a  suit  in  equity.  {Parke^  B. — The  case  of  Ex 
parte  Aitkin  (a)  is  expressly  in  point.  There  the  Court  of 
King's  Bench  decided,  that  ''  where  the  employment  of 
the  attorney  is  so  connected  with  his  professional  charac- 
ter, as  to  afford  a  presumption  that  his  character  formed 
the  ground  of  his  employment  by  the  client,  there  the  Court 
will  exercise  jurisdiction  :*'  and  1  am  not  aware  that  that 
case  has  ever  been  overruled.  Alderson,  B. — ^And  in  Ex 
parte  Arrotvsmith  (£),  Lord  EUon  said,  that  *'  the  juris- 
diction to  tax  the  bills  of  attornies  and  solicitors,  as  offi- 

(a)  4  B.  &  Aid.  47.  (6)  13  Ves.  195. 
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Suk.  ^PUoi,  eers  of  the  Courts  subsisted  long  before  the  statate.'l 
Those  cases  were  determined  at  a  time  when  it  wai 
thought  thatj  independently  of  the  provisions  of  the  itat 
2  Geo.  S,  c.  23t  the  Courts  had  a  power  to  refer  an  attor- 
ney's bill  for  taxation.  Thus,  in  WiUan  v.  Gutheridge  {a\ 
it  was  held  that  the  Court  would  order  an  attorney's  bill  to 
be  tasedj  though  it  consisted  merely  of  a  charge  for  drawmg 
a  warrant  of  attorney,  and  attending  the  defendant  re- 
specting it:  and  the  Court  said,  "We  have  a  paramoant 
jurisdiction,  independently  of  the  statute,  to  refer  an  attor- 
ney's bill  for  taxation.**  But  it  has  been  clearly  settled 
by  subsequent  decisions,  that  the  Courts  have  no  power 
to  order  an  attorney's  bill  to  be  tazed^  unless  it  be  for  a 
proceeding  at  law  or  in  equity :  Clutierbuck  ▼•  Combes  (6), 
Burton  v.  Chatterton  (c).  So  that  the  former  authorities, 
which  decided  that  the  Courts  had  power  to  compel  an 
attorney  to  deliver  a  bill,  were  founded  on  the  idea  that 
they  had  power  to  order  a  bill  to  be  taxed,  which  it 
appears,  by  the  subsequent  cases,  they  had  not. 

Parke,  B. — There  have  been  instances  innumerable  in 
which  orders  have  been  made  for  an  attorney's  bill  to  be 
delivered,  without  any  thing  more  being  said.  I  do  not  see 
why  any  restriction  should  be  placed  upon  the  authority  of 
a  Judge  to  order  the  attorney  to  deliver  his  bill,  in  order  to 
let  his  client  know  how  much  he  is  in  his  debt.  When  once 
in  possession  of  a  signed  bill,  it  would  be  in  the  discretion  of 
the  party  whether  he  would  afterwards  apply  to  the  Court 
to  have  it  taxed,  undertaking  to  pay  the  amount  found  to 
be  due ;  and  the  question  might  then  arise  whether  it  ought 
to  be  taxed  or  not : — but  I  have  no  doubt  as  to  the  right  of 
the  client  to  insist  on  his  attorney's  letting  him  know  what  is 

(o)  3  B.  &  Cr.  157.  (&)  5  B.  &  Ad.  401. 

(c)  3  B.  &  Aid.  486. 
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due  to  him.    The  rule  must  therefore  be  absolute  so  far  Bxeh.  of  Phot, 
as  relates  to  striking  out  that  part  of  the  order  which 
speaks  of  the  taxation  of  the  bill  and  the  undertaking  to 
pay  the  same  by  the  assignees,  but  discharged  as  to  the 

rest. 

Alderson,  B. — The  object  of  the  statute  3  Geo.  S,  c.  SS, 
was  to  restrain  the  right  of  the  attorney  in  proceeding 
against  his  client ;  for,  previous  to  that  act,  he  had  always 
a  right  to  have  the  reasonableness  of  his  bill  determined 
by  a  jury;  whereas  now,  before  bringing  an  action,  it 
must  be  delivered,  and  thus  become  liable  to  taxation. 
But  that  statute  is  quite  independent  of  the  general  power 
of  the  Court  to  compel  him,  under  proper  circumstances, 
to  deliver  a  bill,  and  there  are  numerous  cases  to  which 
the  statute  has  no  reference  at  all. 

GuRNEY,  B.,  concurred. 

Rule  discharged,  except  so  far  as  related  to 
the  taxation  of  the  bill,  and  the  under- 
taking to  pay  by  the  assignees. 


Badnall  V,  Haylay. 

X  HE  plaintiff,  at  the  commencement  of  the  action,  being  when  security 
resident  out  of  the  jurisdiction  of  the  Court,  the  defend-  J^^>en*by 
ant  had  applied  for  and  obtained  the  usual  bond  as  a  «  plaintiff  re- 

*^  siding  out  of  the 

security  for  costs.  jurisdiction,  the 

Conrt  will  not 
order  the  bond 

Whateley  now  moved  for  a  rule  to  shew  cause  why  the  to  be  delivered 
bond  should  not  be  delivered  up  to  be  cancelled,  on  the  ceiled  before  the 
ground  that  the  plaintiff  had  since  then  come  to  reside  in  ^^the  alleged' 

ground  that  the 
plaintiff  has  since  returned  to  England,  with  tha  intention  of  permanently  remaining. 

VOL.  IV.  O  O  M.  W. 
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Exch.  oj  Pleas,  England.  The  affidavit  stated  that  the  plaintiff  had  re- 
turned to  England  with  the  intention  of  permanently 
remaining  here. 

Parke,  B. — There  is  no  precedent  for  such  a  rale.  I 
think  that  the  bond  must  remain  during  the  conthiuanoe 
of  the  suit,  otherwise  any  casual  visit  to  this  country 
within  that  period,  will  be  converted  into  a  residence  here. 

Alderson,  B. — Intermediate  costs  may  have  been  in- 
curred, for  which  this  bond  is  and  ought  to  remain  a 
security.  This  will  also  prevent  the  inconvenience  of  a 
second  application  for  security  hereafter,  should  the  plain- 
tiff go  abroad  again  before  the  action  is  terminated. 

Rule  refused. 


HoDsoLL  r.  Wise. 

AcauMwas  X  HIS  cause  was  referred  at  Nisi  Prius  to  a  barrister; 

Prius,  by  an  or-  and  it  was  directed,  by  the  order  of  reference,  that  "  the 

Ihich  I^ted"""*  V^riie^  to  the  suit  (if  the  arbitrator  should  think  fit)  and 

"  th*^  ^h«  ^it-  their  respective  witnesses  should  be  examined  upon  oath, 

neflses  should  »         •     #.                tt  /  t       t     i             <kt.  -  -r*  . 

be  examined  to  be  taken  before  me,   (the  Judge  at  Nisi  Prius),  or  some 

bTtakeo  before  o^^cr  Judge  of  the  court  of  exchequer,  or  before  a  com- 

"/"  (*«  J«;<'«'  missioner  appointed  to  take  affidavits  in  the  said  Court." 

of  Assise,)  "or  '  "^ 

some  other  An  objection  was  made,  before  the  arbitrator,  that  this 

Coort  of  Ex-  clause  took  away  his  power  of  swearing  the  witnesses;  but 

beforra<»iii-  ^^  being  of  a  contrary  opinion,  overruled  the  objection, 

missioner  ap.  ^^d  administered  the  oath  to  them.     Warren  had  on  s 

pointed  to  take 

affidavits  in  the  former  day  obtained  a  rule  to  shew  cause  why  the  cer- 

*Heid,  that  this"  tificatc  of  the  arbitrator  should  not  be  set  aside  on  the 

elXde 'ttr*  ground   that   the   arbitrator  had  acted   improperly  and 

general  power  uitiiout  authority  in  swearing  the  witnesses, 

oi  the  arbitrator  ° 

to  administer 

an  oath  to  such  wiioesies,  under  3  &  4  WiU.  4,  c.  42,  s.  41. 
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Humfrey  shewed  cause. — The  statute  3  &  4  Will.  4,  c.  Bxeh,  of  PUa^ 

•  1838 

42,  8.  41,  empowers  every  arbitrator  to  whom  a  cause  is 

referred,  to  swear  the  witnesses :  it  enacts  that  **  where 
in  any  order  of  reference  it  shall  be  agreed  that  the  wit- 
nesses on  such  reference  shall  be  examined  on  oath,  it 
shall  be  lawful  for  the  arbitrator,  and  he  is  hereby  au- 
thorised and  required,  to  administer  an  oath  to  such  wit- 
nesses," &c.  It  may  be  somewhat  doubtful,  whether  any 
parties  have  power,  by  private  agreement,  to  take  away 
the  operation  of  this  statute ;  but  if  they  have,  the  agree- 
ment for  that  purpose  should  be  framed  in  much  clearer 
terms  than  the  present,  and  shew  beyond  all  doubt  that 
such  was  the  meaning  of  the  parties.  The  terms  of  the 
order  of  reference,  if  it  is  to  be  construed  so  extensively, 
would  take  away  the  power  of  swearing  the  witnesses,  not 
only  from  the  arbitrator,  but  from  any  Judge  in  West- 
minster Hall,  if  he  did  not  belong  to  the  Court  of  Ex- 
chequer, which  it  is  scarcely  possible  either  the  parties  or 
the  Judge  at  Nisi  Prius  could  ever  have  intended. 

Warren^  contra. — It  is  clear  that  the  order  of  reference 
is  based  upon  the  agreement  between  the  parties,  and 
there  cannot  be  a  doubt  that  they  had  a  right  to  waive 
the  operation  of  the  statute ;  and  here  they  have  agreed 
that  the  reference  shall  not  be  conducted  according  to  the 
provisions  of  the  act,  but  in  the  mode  expressed  in  the 
order.  The  arbitrator  must  strictly  follow  the  power 
conferred  upon  him;  but  here  he  has  taken  upon  him- 
self a  power  which  the  parties  did  not  give  him. 

Pakke,  B. — This  case  does  not  come  before  the  Court 
without  consideration,  as  we  considered  it  at  the  time  the 
rule  was  granted,  and  I  think  it  would  have  been  better 
had  the  rule  been  refused  in  the  first  instance.  The  act 
provides,  that  if  it  be  agreed  in  the  submission  that  the 
witnesses  shall  be  examined  on  oath,  the  arbitrator  shall 

o  o2 
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ExcJt.  of  Pkat,  have  power  to  administer  it  Here  the  submission  does 
contain  such  a  clause,  and  the  question  is,  do  the  additional 
words  limit  the  power  of  the  arbitrator  in  this  respect,  or 
are  they  merely  cumulative.!  If  the  word  **  only "  had 
been  inserted,  and  the  submission  had  provided  that 
the  witnesses  were  to  be  sworn  before  a  Judge  or  a  com- 
missioner onltff  that  might  have  had  the  effect  of  taking 
away  the  arbitrator's  power  to  do  so:  but  it  would 
have  been  highly  improper  to  have  inserted  such  a 
clause,  and  I  do  not  think  that  any  Judge  at  Nisi 
Prius  would  sanction  such  a  proceeding;  indeed,  even 
the  present  condition  is  improper,  and  one  which  ought 
not  to  have  been  introduced.  However,  as  it  has  been 
introduced,  we  are  bound  to  put  a  construction  upon  it* 
and  we  think  that  these  words  are  altogether  cumulative, 
and  not  restraining;  and  that  the  efifect  of  them  is  to 
give  an  additional  power  to  that  which  the  act  givest 
without  divesting  the  arbitrator  of  his  general  authority 
under  it.  This  rule  must  therefore  be  discharged  with 
costs. 


Alderson,  B.  and  Gurney,B.,  concurred. 

Rule  discharged  with  costs. 


Wallis  r.  Harrison  and  Others. 


V^ASE  by  the  plaintiff,  as  reversioner,  for  damage  done 
to  a  close  in  the  possession  of  his  tenant,  by  digging 
up  the  soil,  and  making  embankments  and  a  railway 
over  it. 


A  parol  license 
from  A.  to  B. 
to  enjoy  an 
easement  over 
A.'s  land,  is 
countermand- 
able  at  any 
time  whilst  it 

remains  executory;  and  if  A.  conveys  the  land  to  another,  the  license  is  determined  at  once, 
without  notice  to  B.  of  the  transfer,  and  B.  is  liable  in  trespass  if  he  afterwards  enters  upon  the  land. 
When  the  profert  of  a  deed  is  requisite,  it  is  not  sufficient  to  allege  as  an  excuse,  "  that  the  deed 
was  delivered  to  the  opposite  party." 
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The  defendants  pleaded  six  pleas.     In  the  second. plea  E^ch,  of  PUas, 

1838 
they  justified  under  an  indenture,  bearing  date  the  26th  *  > 

of  October,  18S3,  whereby  the  Dean  and  Chapter  of  the  Wallis 
Cathedral  Church  of  Durham,  being  seised  in  fee  of  cer-  Harrison. 
tain  lands,  of  which  the  close  in  question  was  parcel, 
granted  and  demised,  and  certain  other  parties  therein 
mentioned  granted,  ratified,  and  confirmed  unto  the  de- 
fendants, full  liberty  to  enter  on  the  said  lands,  and  make 
a  main-way,  a  bye-way,  and  certain  cuts  for  the  carriage 
of  merchandize  across  the  same,  for  the  term  of  twenty- 
one  yeara,  at  the  rent  of  60/*  per  annum.  On  this  plea 
issue  was  joined.  The  defendants  also  pleaded,  fifthly, 
that  before  the  time  when,  &c.,  and  before  the  said  close 
became  the  close  of  the  plaintifi;  to  wit,  on  the  1st  of 
January,  1831,  the  defendants  applied  to  the  said  Dean 
and  Chapter,  and  other  parties  to  the  indenture  in  the 
2nd  plea  mentioned,  for  license  to  make  over  the  said 
close  inl  the  indenture  mentioned,  in  which  &c.,  the  said 
road,  &c.,  and  the  said  Dean  and  Chapter  being  then  seised 
in  their  demesne  as  of  fee  in  the  premises,  it  was  agreed 
between  the  defendants  and  the  said  Dean  and  Chapter 
and  the  other  parties,  &c.,  that  the  defendants  should. 
have  such  license,  liberty,  power,  and  authority  to  enter 
iqto  and  upon  the  said  close,  and  to  form^  make,  and 
maintain  a  ceiftain  main  road  and  byeways  and  cuts,  &c., 
and  that  ^he.  (said  Dean  and  Chapter,  and  the  said  other 
parities,,  should  grant,  ratify,  and  confirm  the  same  to  the 
defendants;  and  thereupon,  aod  long  before  the  plaintiff  or 
any  person  whose  estate  or  interest  he  now  hath,  had  any 
estate  or  interest  in  the  said  close  in  which  &c.,  to  wit,  on 
the  )st  January,  1831,  the  said  Deaii  and  Chapter,  and  the 
said  other  parties,  gave,  and  delivered  to  the  defendants 
at  their  request  possession  and  occupancy  of  the  said  way- 
leave,  &c.,  over  which  the  said  main  road  and  byeway  and 
cuts  &c.,  now  are  and  at  the  said  time  when  &Ci,  had  been 
constructed,  for  the  purpose  of  making  the  same,  with 
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Bxeh,  of  Pleat,  leavCj  license,  and  authority  to  the  defendants  to  enter  and 

1838 

'  ^     set  out  the  same  &c. ;  whereupon  the  defendants,  before 
Wallis       the  plaintiff  had  any  interest  in  the  close,  entered  and  set 
Hakrison      ^^^  ^^®  same,  and  made  the  said  main  way  &c.,  for  the  pur- 
pose of  making  the  said  road,  &c. ;  and  the  defendants 
further  say,   that  afterwards,  in  pursuance  of  the  said 
agreement,  and  of  the  said  possession  so  given,  to  wit,  on 
the  ^th  of  October,  1838,  by  an  indenture  made  between 
&c.,  the  said  Dean  and  Chapter  granted  and  demised,  and 
granted  and  ratified  and  confirmed,  unto  the  defendants 
such  full  and  free  liberty,  power  and  authority,  to  enter 
upon  the  said  close,  and  to  form,  make,  and  maintain  the 
said  road,  &c.,  and  maintain  the  said  possession,  &c*    The 
plea  then  proceeded  to  aver  that  the  defendants,  by  virtue 
of  the  said  possession,  authority,  license,  and  indenture 
last  aforesaid,  possessed  and  enjoyed  the  said  way-leave, 
and  entered  on  the  premises  for  the  purpose  of  forming 
the  said  main  road,  and  formed  and  continued  the  said 
main  road  until  the  time  when  &c.,  and  for  that  purpose, 
and  in  so  doing,  unavoidably  committed  the  said  trespasses, 
&c.     The  6th  plea  was,  that  the  railway  in  question  had 
formerly  been  the  joint  property  of  the  defendants  and 
the  plaintiff,  and  that  by  indenture  bearing  date  the  16th  of 
July,  183S,  made  between  the  defendants  and  the  plaintifi*, 
(which  said  indenture,  sealed  with  the  seals  of  the  plaintiff 
and  defendants,  the  defendants  were  unable  to  bring  into 
Court,  the  same  having  been  delivered  to  the  plaintiff)* 
the  plaintiff  had  disposed  of  all  his  interest  in  the  sud 
railway. 

The  plaintiff  having  craved  oyer  of  the  indenture  in  the 
5th  plea  mentioned,  set  out  the  deed,  and  then  demurred 
specially  to  that  plea,  on  several  grounds ;  and  also  de- 
murred to  the  sixth  on  this  ground  (amongst  others),  that 
the  excuse  given  in  it  for  not  making  profert  of  the  inden- 
ture of  the  IGth  of  July,  183S,  was  insufficient  in  law. 
Joinder  in  tlenuirrer. 
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)V.  H.  Watson^  ill  support  of  I  lie  demurrer. — The  excuse  ^<^*«  9f  Pi^"** 


given  in  the  sixth  plea  is  not  sufficient  to  dispense  with 
the  profert.  If  the  party^  in  pleading  a  deed^  states  it 
to  be  in  the  possession  of  the  opposite  party,  as  in  a  writ 
of  dower,  if  the  tenant  alleges  a  detinue  of  charters  by 
the  demandant,  or  where  a  man  claims  by  statute  mer- 
chant or  statute  staple,  profert  will  be  dispensed  with ; 
Wymark*s  case  (a) ;  or  even  if  it  be  averred  that  the  in* 
strument  was  lost  by  time  or  accident:  Ready. Brook- 
manijb):  but  here  it  is  only  alleged  that  the  deed  was 
delivered  to  the  plaintiff,  without  stating  that  it  is  now  in 
his  possession,  or  what  has  become  of  it.  [Parker  B. — 
The  excuse  for  the  want  of  profert  is  clearly  insufficient.] 
Then  the  fifth  plea  is  bad  for  several  reasons;  first, 
because  the  right  of  making  this  main  road  was  a  matter 
which  lay  in  grant,  and  could  only  be  conferred  by  deed, 
and  not  by  parol ;  and  the  deed  mentioned  in  the  plea,  as 
it  appears  on  oyer,  does  not  amount  to  a  confirmation  of 
any  prior  license  by  deed.  Then,  on  another  ground, 
it  is  a  principle  that  every  deed  must  be  pleaded  accord- 
ing to  its  legal  effect  and  operation;  now,  this  deed  is 
pleaded  as  a  grant  and  also  as  a  confirmation,  either  of 
which  would  be  a  sufficient  answer  of  itself;  so  that  the 
plea  is  double  and  uncertain,  and  is  bad  on  that  ground 
also. 

HogginSfConira. — It  must  be  admitted  that  the  sixth  plea 
x^annot  be  supported.  But  the  fifth  plea  is  good,  as  shewing 
a  license  from  a  former  owner  of  the  close,  which  continues 
in  force  until  notice  is  given  of  its  revocation.  Admitting 
that  that  license  was  countermand  able  by  a  subsequent  con- 
veyance of  the  close  to  the  plaintiff,  it  is  not  competent  to 
him  to  treat  the  defendants  as  trespassers,  without  first 
giving  them  notice  of  the  conveyance,  by  the  effect  of 

(a)  6Rep.  76,  a.  (6)  3T.  R.  151. 
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fixcA.  rf  PUas,  which  their  title  to  the  eaaement  is  taken  away,  and  to 
1838. 

which  they  were  neither  parties  nor  privies.     Webb  ▼. 

Paternoster  (a)  is  an  authority  to  that  effect.     There  the 

owner  of  a  close  had  given  a  party  a  license  to  place  a 

cock  of  hay  upon  it,  until  he  shonld  be  able.conTeniendy 

to  sell  it.    The  owner  of  the  close  subsequently  leased  it 

to  the  defendant  for  a  term  of  years,  who  put  in  some 

cattle  whidi  eat  the  hay,  for  which  trespass  was^brought. 

It  was  held  by  MantagMte,  C.  J.,  and  Haugkian,  J.,  JDoef* 

deridge,  J.,  being  of  a  contrary  opinion,  that  the  pUuntiff, 

under  such  circumstanees,  was  entitled  to  notice.     If  that 

be  so,  it  was  incumbent  on  the  plaintiff  to  shew  that  the 

defendants  had  had  notice,  and  it  was  not  for  them  to 

shew  that  they  had  not.    It  is  clear  that  the  dean  and 

chapter  conld  not  have  maintained  trespass  against  the 

defendants  without  notice ;  and  it  is  difficult  to  see  how 

any  person  who  claims  under  them  can  be  in  a  better 

situation. 

Watsan,  in  reply. — Webb  v*  Paternoster  is  dbtin- 
guidiable  from  the  present  case,  as  that  was  the  case  of  a 
license  executed :  here  it  is  wholly  executory.  In  WUter 
V.  Brochoell  (6),  that  distinction  was  taken,  and  it  was 
there  held  that  a  license  to  put  a  skylight  over  an  area 
could  not  be  recalled  at  pleasure  after  it  had  beenlesS' 
cuted  by  the  grantee.  Hewlins  v.  Shippam  (e)  is  an 
authority  to  the  same  effect.  It  would  be  absurd  to  hold 
that  notice  should  be  required ;  the!{party  in  the  enjoy* 
ment  of  an  easement  is  bound  to  take  notice  who  is  the 
owner  of  the  inheritance. 

Lord  Abinger,  C.  B. — I  am  pf  opinion  that  the  plea  is 
bad  on  special  and  on  general  demurrer.    It  is  an  attempt 

(fl)  Palm.  71 1  Popham,  161 ;  2  (c)  6  B.  &  C.  221 ;  7  D.  &  B. 
RoL  R.  143.  783. 

{b)  8  East,  ^8. 
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to  shew  a  species  of  tide^  or  to  set  up  aa  ezcnse  under  s»ek.  of  PUat, 
colour  of  a. deed,  the  precise  operation  of  which  is  not 
sufficiently  shewn.  If  the  deed  had  been  executed  be- 
fore the  plaintiff  had=  any  interest  in  the  property,  or 
had  entered  on  the  soil,  it  would  have  operated  as  a 
good  defence*  as  pleaded ;  because  it  is  pleaded  as  a 
confirmation  of  a  parol  authority  to  make  the  rail*road, 
which  had  been  given  before  the  plaintiff  had  any  in« 
terest  in  the  close,  and  which  would  then  have  remained 
in  force  notwithstanding  the  change  of  property.  But 
the  plea  does  not  shew,  with  any  distinctness,  whe* 
ther  the  deed  was  executed  before  or  after  the  phuntiff^s 
interest  in  the  locus  in  quo,  and  for  that  uncertainty  is 
bad.  Then,  treating  it  as  a  plea  of  license,  I  think  it  is 
bad  on  general  demurrer,  because  a  mere  parol  license 
to  enjoy  an  easement  on  the  land  of  another  does  not  bind 
the  grantor,  after  he  has  transferred  his  interest  and  pos- 
session in  the  land  to  a  third  person.  I  never  heard  it 
supposed,  that  if  a  man  out  of  kindness  to  a  neighbour 
allows  him  to  pass  over  bis  land,  the  transferee  of  that 
land  is  bound  to  do  so  likewise.  But  it  is  said,  that 
the  defendant  should  have  had  notice  of  the  transfer. 
That  is  newiaw  to  me.  A  person  is  bound  to  know  who 
is  the  owner  of  the  land  upon  which  he  does  that  which, 
prim&  facie,  is  a  ti<espass.  Even  if  this  were  not  so,  I 
think  the  defendants  oaght>  in  excuse  of  their  trespass, 
to  have  pleaded  the  fact  that  they  had  no  notice  of  the 
transfer.  It  is^true,  it  would  be  the  assertion  of  a  negative, 
but  I  think  this  would  be  one  of  those  cases  where,  to 
make  a  title  or  excuse  good,  a  negative  should  be  shewn 
on  the  pleadings,  even  if  the  proof  of  the  affirmative 
might  be  on  the  opposite  party,  .  As  to  the  case  of  Webb 
v.  Paternoster,  the  grant  of  the  license  to  put  the  hay 
stack  on  the  premises  was  in  fact  a  grant  of  the  occupa- 
tion by  the  haystack,  and  the  party  might  be  considered 
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EmcK,  of  PUat,  in  possession  of  that  part  of  the  land  which  the  haystack 
occupied,  and  that  might  be  granted  by  parol. 

Parke,  B. — I  am  of  the  same  opinion.  If  the  justifi- 
cation is  made  to  rest  on  a  supposed  grant  from  the  Dean 
and  Chapter,  I  think  the  plea  is  bad,  because  it  does  not 
ptate  that  the  deed  was  executed  before  the  pUintiff  became 
entitled.  Then,  with  regard  to  the  license,  the  plea  is 
bad  in  substance.  We  are  not  called  upon  in  this  case 
to  consider,  whether  a  license  to  create  or  make  a  rail- 
road, granted  by  a  former  owner  of  the  soil,  is  counter* 
mandable  after  expense  has  been  incurred  by  the  licensee> 
which  was  the  question  in  Winter  Y^Broekwell;  for  it  is 
not  alleged  that  there  has  been  any  expense  incurred  in 
consequence  of  the  license,  and  therefore  it  remains  exe- 
cutory :  and  I  take  it  to  be  clear,  that  a  parol  executory 
license  is  countermandable  at  any  time ;  and  if  the  owner 
of  land  grants  to  another  a  license  to  go  over  or  do  an; 
act  upon  his  close,  and  then  conveys  away  that  close,  there 
is  an  end  to  the  license;  for  it  is  an  authority  only  with 
respect  to  the  soil  of  the  grantor,  and  if  the  close  ceases 
to  be  his  soil,  the  authority  is  instantly  gone.  Webb^.Pa* 
temoster  is  very  distinguishable  from  this  case,  for  there 
the  license  was  executed,  by  putting  the  stack  of  bay  on 
the  land;  the  plaintiffs  there  had  a  sort  of  interest,  against 
the  licensor  and  bis  assigns ;  but  a  license  executory  is  a 
simple  authority  excusing  trespasses  on  the  close  of  the 
grantor,  as  long  as  it  is  his,  and  the  license  is  uncoun- 
termanded,  but  ceases  the  moment  the  property  passes  to 
another. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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MEMORANDUM- 
UN 'Saturday  the  8th  of  December,  died  the  Honourable 
Sir  James  Allan  Pari,  Knt»  one  of  the  Judges  of  the 
Court  of  Common  Pleas  since  Michaelmas  vacation,  1815. 
He  was  succeeded  by  The  Right  Honourable  Thomas 
Erskine,  Chief  Judge  of  the  Court  of  Bankruptcy,  who 
was  called  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  Judicium  parium.  He  took  his  seat  on  the 
first  day  of  Hilary  Term. 


END  OF   MICHAELMAS   TERM. 


REPORTS    OF   CASES 

ARGUED  AND  DETERMINED 

IN 

lEPfte  (Hfonvt^  of  IBxtbtq^mv, 

AND 

lExcbtf^ntv  CbatitiicT. 


HILARY  TERM,  2  VICTORLE. 


REGULA  GENERALIS- 

Forms  of  Writs  as  framed  by  the  Judges^  pursuant 
to  the  Statute  1  &  2  Vict.  c.  110. 

Hilary  Vacation,  2  Vict. 

Ezch.  of  Pleas,  It  IS  ORDERED,  That  the  following  forms  of  writs 
^  1839.  ^  framed  by  the  Judges  pursuant  to  the  statute  1  &  2  Vict. 
c.  1 10,  s.  20,  be  used  from  and  after  the  first  day  of  March 
next,  with  such  alterations  as  the  nature  of  the  action,  the 
description  of  the  Court  in  which  the  action  is  dependingi 
the  character  of  the  parties,  or  the  circumstances  of  the 
case  may  render  necessary,  but  that  any  variance,  not 
being  in  matter  of  substance,  shall  not  affect  the  validity 
of  the  writs  sued  out. 

No.  1. 
Writ  of  elegit        Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
uponajudg-      ^^f  Qrcat  Britain  and  Ireland,  Queen,  Defender  of  the 

ment  in  the  ^ 
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Faith,  to  the  Sheriff  of greetitig.    Whereas  A.  B.,  £^a.  rf  PUat, 

1839 
lately  in  our  Court  before  ua  at  Westminater,  by  the     . '        '  ^ 

judgment  of  the  same  Court,  recovered  against  CD.  Conrtof 

/.,  which,  in  our  said  Court  before  us,  were  adjudged  S^an'action'of 

to  the  said  A.  B.,  fbr  his  damages  which  he  had  sustain-  Auumps^t. 
ed,  as  well  on  occasion  of  the  not  performing  of  certain 
promises  and  undertakings  then  lately  made  by  die  said 
C.  D.  to  the  said  A.  B.  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said 
C.  D.  is  convicted,  as  appears  to  us  of  record,  and  after- 
wards the  said  A.  B.  came  into  our  said  Court  before  us, 
and,  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  6f  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  C.  D.,  or  any 
person  in  trust  for  him,  was  seised  or  possessed  of  on  the 

day  of « ,  in  the  year  of  our  Lord (a),  on 

which  day  the  judgment  aforesaid  was  ei^tered  up,  or  at  any 
time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 

day  of (a),  or  at  any  time  afterwards,  had  any 

disposing  power  which  he  might,  i^ithbut  theaissent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  t6  him 
the  said  goods  and  chattels  as  his  proper  goods  and  chat- 
tels, and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
according  to  the  form  of  the  said  statutes,  until  the 
damages  aforesaid,  together  with  interest  upon  the  said 

sum  of /.,  at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the day  of ,  in  the  year  of  our 

(a)  The  day  on  which  judgment  was  entered  up. 
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SxeK  vf  Pkoi,  Lord  —  (a),  shall  have  been  levied.     Therefore  wb 
1839 

'  ^    command  you,  that  without  delay  you  cause  to  be  de^ 

fivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent^ 
all  the  goods  and  chattels  of  the  said  C«  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D«, 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on 

the  said day  of (6),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said day  of (A), 

or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might  without  the  assent  of  any  other  person 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  bis  proper  goods  and  chat- 
tels; and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  damages  aforesaid,  together  wiUi 
interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make  appear 
to  us  at  Westminster,  immediately  after  the  execution 
thereof,  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement, 
and  have  here  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord  — — . 

No.  2. 
writ  of  elegit         Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
?n  the'co^*^*  of  Great  Britain  and  Ireland,  Queen,   Defender  of  the 

(a)  The  day  on  which  the  judg-  from  the  1st  day  of  October,  in 

mene  was  entered  up  i  or,  in  case  the  year  of  our  Lord,  1838. 

the  judgment  was  entered  up  prior  (6)  The  day  on  which  the  judg- 

to  the  Ist  of  October,  1838,  say,  inent  was  entered  up. 
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Faith,  to  the  sheriff  of greeting.     Whereas,  lately  in  ^^*-  of  pum, 

our  Court  before  ua  at  Westoiinsterj  by  a  rule  of  the  aaid  -• 

Court,  intituled,  &c«  [as  the  case  may  be]^  the  sum  of /.  of  aiieen*i 

was  by  the  aaid  Court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  men^t  of  money . 
and  afterwards  the  said  A.  B.  came  into  our  said  Court  be- 
fore us,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.  or  any  person 

in  trust  for  him,  was  seised  or  possessed  of  on  the day 

of——,  in  the  year  of  our  Lord (a),  on  which  day 

the  said  rule  was  made,  or  at  any  time  afterwards,  or  over 

which  tbe  said  C.  D,  on  the  said        ■'  day  of (a),  or 

at  any  time  afterwards,  had  any  disposing  power  which 
he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum 
of  /.,  together  with  interest  upon  the  said  sum  of 

/.,  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  said day  of ,  in  the  year  of  our  Lord 

(6),  shall  have  been  levied.    Therefore  we  command 

you,  that  without  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
tenements,    rectories,   tithes,   rents,   and   hereditaments, 

(a)  The  day  on  which  the  rule  prior  to  the  Ut  of  October,  1838, 
was  made.  say,  from  the  Ist  day  of  October^ 

(b)  The  day  on  which  the  rule  in  the  year  of  oar  Lord  1838. 
was  made,  or,  in  case  it  was  made 


550  CASES  IN  THE  EXCHBOUBR, 

Sweh.  of  PUoi^  includiDg  lands  and  hereditaments  of  copyhold  or  cua- 

^     ternary  tenurei  in  your  bailiwicki  as  the  said  C.  D.  or  any 

person  in  trust  for  him  was  seised  or  possessed  of  on  the 

said day  of (a),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D,  on  the  said day  of (a), 

or  at  any  time  afterwards^  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  exerdse 
for  his  own  benefit,  to  hold  the  said  goods  and  ohattek  to 
the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 

sum  of /.,  together  with  interest  as  aforesaid,  shall  have 

been  levied.  And  in  what  manneryou  shall  have  executed  this 
our  writ,  make  appear  to  us  at  Westminster,  immediatelj 
after  the  execution  thereof,  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  ex- 
tent and  appraisement,  and  have  there  then  this  writ* 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
— —  day  of ,  in  the  year  of  our  Lord 

No.S. 
Writ  of  elegit        Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
°nthrcoStlf  ^^  GreiX  Britain  and  Ireland,  Queen,  Defender  of  the 

Queen's  Bench  Faith,  to  the  sheriflf  of greeting.    Whereas,  lately 

money  and        in  our  court  before  us  at  Westminster,  by  a  rule  of  the 
said  court,  intituled,  &c.  [as  the  case  may  be]  the  sum  of 

/.  was,  by  the  said  court,  ordered  to  be  paid  by  C.  D. 

to  A.  B«,  together  with  the  costs  of  the  said  rule,  which 

said  costs  were  afterwards,  on  the day  of  — ,  taxed 

and  allowed  by  our  said  Court  at  the  sum  of L    And 

afterwards  the  said  A.  B.  came  into  our  said  Court  before  us, 
and  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  chose  to  be  delivered  to  him  all  the  goods 

(a)  The  day  on  which  the  rule  was  made. 


costs. 
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and  chattels  of  the  said  C.  D.  in  your  bailiwick^  except  ^ch.  •/  Ptow, 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any 
one  in  trust  for  him,  was  seised  or  possessed  of  on  the 

day  of-         in  the  year  of  our  Lord (a),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the 

said day  of (o),  or  at  any  time  afterwards,  had 

any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac* 
cording  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of    ■     Z>  and 

/.,  together  with  interest  upon  the  said  two  several 

sums  6{ /.  and /.,  at  the  rate  of  four  pounds  per 

centum  per  annum,  from  the  said day  of (6), 

shall  have  been  levied.  Therefore  we  command  you,  that 
without  delay  you  cause  to  be  delivered  to  the  said  A.  B. 
by  a  reasonable  price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough ;  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  includ- 
ing lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person 
in  trust  for  him,  was  seised  or  possessed  of  on  the  said 

— -  day  of (c),  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.,  on  the  said day  of (c), 

or  at  any  time  afterwards  had  any  disposing  power  which 

(a)  The  day  on  which  the  costs  October,  1838»  say,  *'  from  the  Ist 
of  the  role  were  taxed.  of  October,  in  the  year  of  our 

(b)  The  day  on  which  the  costs  Lord  1838." 
of  the  rule  were  taxed,  or,  in  case  (c)  The  day  on  which  the  costs 
that  day  were  prior  to  the  1st  of  of  the  rule  were  taxed. 

VOL.  IV.  p  p  M.  w. 


552 


CASBS  IN  THE  EXCHEQUER, 


Exch.  of  Pleat,  he  might,  without  the  assent  of  any  other  personi  exer- 
cise for  his  own  benefit ;  to  hold  the  said  goods  and  chat* 
tels  to  the  said  A«  B.  as  his  proper  goods  and  cbatteb ; 
and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  L  and L,  toge- 
ther with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  at  Westminster  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of in  the  year  of  our  Lord  ■ 


Writ  of  elegit 
on  a  judgment 
of  an  inferior 
Court,  in  an 
action  of  at- 
aumpeit  re- 
moved into 
the  Court  of 
Queen'a  Bench. 


No.  4. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

Faith,  to  the  sheriff  of ,  greeting.    Whereas  A.  B., 

lately  in  [insert  the  style  of  the  cotir/],  by  the  judgment  of 

the  said  Court,  recovered  against  C.  D.  the  sum  of ^., 

which,  in  the  said  Court,  were  adjudged  to  the  said  A.B., 
for  his  damages  which  he  had  sustained,  aa  well  on  occa- 
sion of  the  not  performing  certain  promises  and  under- 
takings,  then  lately  made  by  the  said  C.  D.  to  the  said 
A.  B.,  as  for  his  costs  and  charges  by  him  about  bis  suit 
in  that  behalf  expended,  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record.     And  whereas  the  said 

judgment  was  afterwards,  on  the day  of in  the 

year  of  our  Lord  — — ,  removed  into  our  Court  before  us 
at  Westminster,  by  virtue  of  an  order  of  our  said  Court 

before  us  at  Westminster  [or  of ,  one  of  the  justices 

of  our  said  Court  before  us  at  Westminster ^  as  the  case 
fnay  be^y  in  pursuance  of  the  statute  in  that  case  made 
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and  provided  9  and  the  coats  attendant  upon  the  application  JBre*.  of  Piea$t 
for  the  said  order  and  upon  the  said  removal  were  after-  ^ 

wardsi  on  the day  of ,  in  the  year  of  our  Lord 

,  ta&ed  and  allowed  by  our  said  Court  before  us  at 

Westminster^  at  the  sum  of  L  And  afterwards  the 
said  A.  B.  came  into  our  said  Court  before  us  at  Westmin- 
ster, andy  according  to  the  form  of  the  statute  in  such  case 
made  and  providedi  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick^ 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick,  as  the  said  C.  D. 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of 

on  the  said day  of in  the  year  of  our  Lord 

aforesaid  (a),  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.,  on  the  said day  of  —  (a),  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit ;  to  hold  to  him  the  said  goods  and  chattels  as 
bis  proper  goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to 
him  and  to  his  assigns,  until  the  damages  aforesaid  and  the 
said  costs  so  taxed  and  allowed  by  our  said  Court  before 
us  at  Westminster  as  aforesaid,  together  with  interest  upon 

the  said  two  several  sums  of L  and /.,  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the  — —  day 

of aforesaid  (a),  shall  have  been  levied.     Therefore 

we  command  you,  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.,  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough  ; 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 

(d)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 

P  ?2 
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Ereh.  of  Pleas,  and  hereditaments,  including  lands  and  hereditaments  of 
1839 

copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 

C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed 
of  on  the  said day  of  — : —  (a),  or  at  any  time  after- 
wards^ or  over  which  the  said  C.  D«,  on  the  said  —  day 
of  — ^  (a),  or  at  any  time  afterwards,  had  any  disposing 
power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit ;  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  gooda  and 
•chattels ;  and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
<;ording  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  damages  aforesaid,  and  the  said  costs 
so  taxed  and  allowed  by  our  said  Court  before  its  at 
Westminster  as  aforesaid,  and  interest  as  aforesaid,  shall 
have  been  levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under  your  sealj 
and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 


No.  6. 
Writ  of  elegit         Victoria,  &c.  to  the  SheriflTof  — ,  greeting.    Whereas 
paymen^^of '°'   ^^^^V  ^^  C««*^<  ^^  sif/le  of  the  Couri],  by  a  rule  of  the 
money  nnade      g^id  Court  intituled,  &c.  {as  the  case  may  be]  ike  sum  of 

in  an  inferior  »  *        ■  ^  •^       -• 

Court,  and  re-     /.  were  by  the  said  Court  ordered  to  be  paid  by  C.  D. 

Court  o{°    ^    ^^  ^*  ^M  A"^'  whereas  the  said  rule  was  afterwards,  on  the 
Quccn'i  Bench.  j^y  ^f ^  j„  ^^g  yg^p  ^,f  ^jj^^  L^^j ^  removed 

into  our  Court  before  us  at  Westminster,  by  virtue  of  an 
order  of  our  said  Court  before  us  at  Westminster  [or  of 

(a)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
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,  one  of  the  justices  of  our  said  Court  before  us  at  ^«*-  •/  '*'*<"• 

Westminster^  as  the  case  may  be],  in  pursuance  of  the     v      ^^  '  ^ 
statute  in  that  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  last-mentioned 
order,  and  upon  the  said  removal,  were  afterwards,  on 

the day  of ,  in  the  year  of  our  Lord ,  taxed 

and  allowed  in  our  said  Court  before  us  at  Westminster  at 

the  sum  of ,  and  afterwards  the  said  A.  B.  came  into 

our  said  Court  before  us  at  Wesminster,  and,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough^  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D.  or  any  person  in  trust  for  him,  was  seised 

or  possessed  of,  on  the  said day  of ,  in  the  year 

of  our  Lord (a),  or  at  any  time  afterwards,  over 

which  the  said  C.  D.  on  the  said day  of (a),  or 

at  any  time  afterwards,  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 

several  sums  of /•  and /.,  together  witli  interest 

on  the  said  two  several  sums  of /.  and /.,  at  the 

rate  of  four  pounds  per  centum  per  annum,  from  the  said 

■■  day  of (a),  shall  have  been  levied.     Therefore 

we  command  you,  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 

(a)  The  day  on  which  the  costs      ferior  Court  into  the  Court  of 
of  removing  the  rule  of  the  in-      Queen's  Bench  were  taxed. 
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Exeh,  of  PUat,  bailiwick,  except  his  oxen  and  beasts  of  the  plough »  and 
'  ^  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.  or  any  one  in  trust  for  him,  was  seised  or  possessed 
of  on  the  said day  of (a),  or  at  any  time  after- 
wards, or  over  which  the  said  C,  D.  on  the day  of 

(a),  or  at  any  time  afterwards,  had  any  disposing 

power  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit ;  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 

his  assigns,  until  the  said  two  several  sums  of L  and 

/.,  together  with  interest  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  at  Westminster,  immediately 
after  the  execution  thereof,  under  your  seal,  and  the  seals 
of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 


Writ  of  elegit 
on  a  rule  for 
payment  of 
money  and 
coats,  made  in 
an  inferior 
Court  and  re- 
mored  into 
Queen's  Bench. 


No.  6. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Briuin  and  Ireland,  Queen,  Defender  of  the 

Faith,  to  the  Sheriff  of ,  greeting.     Whereas  lately 

in  [insert  the  style  of  the  Court],  by  a  rule  of  the  said 
Court,  intituled,  &c.,  [as  the  case  may  be"],  the  sum  of 

/•  was  by  the  said  Court  ordered  to  be  paid  by  C.  D. 

to  A.  B.^  together  with  the  costs  of  the  said  rule,  which 
said  costs  were  afterwards,  on  the day  of  ■ •, 


m 


(a)  The  day  on  which  the  costs 
of  removing  the  rule  of  the  in- 


ferior Court  into  the  Court  of 
Queen's  Bench  were  taxed. 
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the  year  of  our  Iiord .  taxed  and  allowed  by  the  said  AicA.  if  Piea$, 

.  1839 

Court  at  the  sum  of  1,^  and  whereas  the  said  rule  was 

afterwards,  on  the  -        day  of ,  in  the  year  of  our 

Lord ,  removed  into  our  Court  before  us  at  West- 

minsteri  by  virtue  of  an  order  of  our  said  Court  before  us 
at  Westminster,  [or  of  ,  one  of  the  justices  of  our 

said  Court,  before  us  at  Westminster,  as  the  case  may  be"], 
in  pursuance  of  the  statute  in  that  case  made  and  provided, 
and  the  costs  and  charges  attendant  upon  the  application 
for  the  said  last-mentioned  order,  and  upon  the  said 
removal,  were  afterwards,  on  the        '■  day  of  — ,  in  the 

year  of  our  Lord  ,  taxed  and  allowed  in  our  said 

Court  before  us  at  the  sum  of L,  and  afterwards  the 

said  A.  B.  came  into  our  said  Court  before  us  at  West- 
minster, and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all 
the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D., 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of 
on  the  said  —  day  of (a),  or  at  any  time  after- 
wards, or  over  which  the  said  C.  D.  on  the  said day 

of (a),  or  at  any  time  afterwards,  had  any  disposing 

power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit ;  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels* 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until 

the  said  three  several  sums  of /.,  and  /.,  and 

/.,  together  with  interest  upon  the  said  three  several 

sums  of /.,  and  /.,   and  /.,  at  the  rate  of 

(a)  The  day  on  tvhich  tlie  costs      ferior  Court  into  tbe  Court  of 
of  removing  the  rule  of  the  in-      Queen's  Bench  were  taxed. 
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Sxek,  of  Pkoi,  four  pounds  per  centum  per  annunii  from  the  said 

v_^^^^^_l^    day  of (d)f  shall  have  been  levied.     Therefore,  we 

command  you,  that  without  delay  you  cause  to  be  deli- 
vered to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said 
C.  D.  or  any  person  in  trust  for  him  was  seised  or  pos- 
sessed of  on  the  said  day  of (a),  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D..,  on  the  said 

day  of  -^—  (a),  or  at  any  time  afterwards,  had  any  dis- 
posing power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.,  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to 

his  assigns,  until  the  said  three  several  sums  of /., 

and         L,  and 2L,  together  with  interest  as  aforesaid, 

shall  have  been  levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under  your  seal, 
and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
— -  day  of ,  in  the  year  of  our  Lord . 

No.  7. 
Writ  of  fieri  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 

mel"rn Ihe*'  ^^  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

(a)  The  day  on  which  the  costs     ferior  Court  into  the  Court  of 
of  removiag  the  rule  of  the  in-      Queen's  Bench  were  taxed. 
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Faitby  to  the  SherifT  of ,  i^reeting.    We  command  Bxch,  of  Pleat, 

you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baUi-     ^_^.^^^J^ 

wicki  you  cause  to  be  made /.|  which  A.  B.  lately  in  Court  of 

our  Court,  before  us  at  Westminster,  recovered  against  in^^  Mtion"of * 
him  for  his  damages  which  he  had  sustained,  as  well  on  **"^°>I^^ 
occasion  of  the  not  performing  certain  promises  and  un- 
dertakings, then  lately  made  by  the  said  C.  D.  to  the  said 
A.  B.  as  for  his  costs  and  charges  by  him  about  this  suit 
in  that  behalf  expended,  whereof  the  said  C.  D.  is  con- 
victed, as  appears  to  us  of  record^  together  with  interest 

upon  the  said  sum  of /.,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the day  of ,  in  the 

year  of  our  Lord (a),  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  have  that  money  with  such 
interest  aa  aforesaid,  before  us  at  Westminster,  immedi- 
ately after  the  execution  hereof,  to  be  rendered  to  the 
said  A*  B.  for  his  damages  and  interest  as  aforesaid,  and 
that  you  do  all  such  things  as,  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorised  and  required 
to  do  in  this  behalf.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  and  have  there 
then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the 
day  of ,  in  the  year  of  our  Lord . 


No.  8. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  fieri 

of  Great  Britain  and  Ireknd,  Queen,  Defender  of  the  ^er  o?the 

Faith,  to  the  Sheriff  of ,  greeting.     We  command  Q„^f„?/Bgnch 

you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baili-  for  payment  of 

wick,  you  cause  to  be  made -/.,  which  lately  in  our 

(a)  The  day  on  which  the  jttd;-  of  October,  in  the  year  of  our  Lord 

ment  was  entered  up;  or,  if  en-  1838,''  omitting  the  words,  "  on 

tered  up  prior  to  the  Ist  of  Octo-  which  day  the  judgment  aforesud 

ber,  1838,  say,  <<  from  the  Ist  day  was  entered  up.*' 


money. 
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£«dk.  ^  Pkat,  Courti  before  us  at  Westminster,  by  a  rule  of  our  said 
Courti  intituled,  &c.  [as  the  case  may  be]  were  by  the 
said  Court  ordered  to  be  paid  by  the  said  C.  D*  to  A.  B., 
and  that  of  the  said  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick  you  further  cause  to  be  made  interest 
upon  the  said  sum  of  L,  at  the  rate  of  four  pounds 

per  centum  per  annum,  from  the day  of ,  in  the 

year  of  our  Lord (a),  on  which  day  the  said  rule  was 

made,  and  have  that  money,  together  with  such  interest 
as  aforesaid,  before  us  at  Westminster,  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for 
the  said  sum  of  money  so  ordered  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.  and  fur  interest  as  aforesaid,  and 
that  you  do  all  such  things  as,  by  the  statute  passed  in  the 
second  year  of  our  reigni  you  are  authorised  and  required 
to  do  in  this  behalf.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  and  have  there 
then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the  •^—  day  of ,  in  the  year  of  our  Lord . 


Writ  of  fieri 
facias  on  an 
order  of  the 
Conrt  of 
Qoeen's  Bench 
for  payment  of 
money  and 
ooits. 


No.  9. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingilom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

Faith,  to  the  Sheriff  of ,  greeting.     We  command 

you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baili- 
wick, you  cause  to  be  made /.,  nrhich  lately  in  our 

Court  before  us  at  Westminster,  by  a  rule  of  our  said 
Court,  intituled,  &c.  [as  the  case  may  be}  were  by  the  said 
Court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  toge- 
ther with  the  costs  of  the  said  rulci  which  said  costs  were 


(a)  The  day  on  which  the  rule 
was  made;  or,  if  it  were  made 
prior  to  the  Ut  of  October,  1838, 
say,  *•  from  the  Ibl  day  of  October, 


in  the  year  of  our  Lord  183^/ 
omitting  the  words,  **  on  which 
day  the  baid  rule  was  made." 
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afterwards,  on  the  day  of ,  in  the  year  of  our  Etch,  pf  Pfe«i», 

Lord 1  taxed  and  allowed  by  our  said  Court  at  the 

sum  of /.,  and  that  of  the  goods  and  chattels  of  the 

said  C.  D.  in  your  bailiwick,  you  further  cause  to  be  made 
interest  upon  the  said  two  several  sums  of  f.  and 

/•!  at  the  rate  of  four  pounds  per  centum  per  annum, 

from  the  said day  of ,  in  the  year  of  our  Lord 

■  ■  (a),  and  have  that  money,  together  with  such  inter- 
est as  aforesaid,  before  us  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A. 
B.  for  the  said  sum  of  money  so  ordered  to  be  paid  by  the 
said  C.  D.  to  the  said  A.  B.  and  for  costs  and  interest  as 
aforesaid,  and  that  you  do  all  such  things  aa,  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are  authorised 
and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  our  writ,  make  appear  to  us  at 
Westminster,  immediately  after  the  execution  thereof,  and 
have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ,.in  the  year  of  our  Lord . 


No.  10. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  fieri 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  ^el"o?«i"n?' 
Faith,  to  the  Sheriff  of ,  greeting.     We  command  Verier  Court  in 

®  °  an  action  of 

you,  that  of  the  goods  and  chattels  of  C*  D.  in  your  baili-  assumpsit,  re- 
wick,  you  cause  to  be  made h^  which  A.  B.  lately  in  Court  of 

\inseri  the  style  of  the  Courf],  by  the  judgment  of  the  said  ^"^''^'^  ^^'*^^' 
Court,  recovered  against  the  said  C.  D.  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  not 
performing  certain  promises  and  undertakings  then  lately 
made  by  the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs 

(a)  The  day  on  which  the  costo  1838,  say,  *<  from  the  1st  day  of 
of  the  rule  were  taxed;  or,  if  that  Octoberi  in  the  year  of  our  Lord 
were  prior  to  the  Ist  of  October,      1838." 
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Exek.  of  Pleas,  and  charires  by  him  about  his  suit  in  that  behalf  ex- 
1S39  o         ^ 

pendedi  whereof  the  said  C.  D.  is  convicted,  as  appears 

to  us  of  record,  and  which  judgment  was  afterwards,  on 
the  — —  day  of ,  in  the  year  of  our  Lord ,  re- 
moved into  our  Court  before  us  at  Westminster,,  by  virtue 
of  an  order  of  our  said  Court  before  us  at  Westminster, 

[or  of ,  one  qf  ike  Justices  of  our  said  Court  before  ui 

at  Westminster t  as  the  case  may  6e],  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  order,  and 

upon  the  said  removal,  were,  on  the day  of ,  in 

the  year  of  our  Lord ,  taxed  and  allowed  by  our  said 

Court  before  us  at  Westminster  at  the  sum  of L    And 

we  further  command  you,  that  of  the  said  goods  and  chat- 
tels of  the  said  C.  D«  in  your  bailiwick,  you  further  cause 
to  be  made  the  said  sum  of L  (a),  together  with  in- 
terest on  the  said  two  several  sums  of L  and 1,  at 

the  rate  of  four  pounds  per  centum  per  annum,  from  the 

said day  of ,  in  the  year  of  our  Lord  ^  (A); 

and  that  you  have  that  money,  with  such  interest  as  afore- 
said, before  us  at  Westminster,  immediately  after  the  exe- 
cution hereof,  to  be  rendered  to  the  said  A.  B.  for  his 
damages  aforesaid,  and  for  costs  and  interest  as  aforesaid; 
and  that  you  do  all  such  things  as,  by  the  statute  passed 
in  the  second  year  of  our  reign,  you  are  authorized  and 
required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  at 
Westminster  immediately  after  the  execution  thereof,  and 
have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord  — -. 

(a)  The  costs  attendant  upon         (6)  The  day  on  which  the  costs 
the  remoTal  of  the  judgment  out     of  removal  were  taxed, 
of  the  inferior  Court  into  the 
Court  of  Queen's  Bench. 
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No.    II.  Eseh.  of  Pleas, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom     ^J^^^ 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Writ  of  fieri 
Faith,  we  command  you,  that  of  the  goods  and  chattels  of  order  for  ^y- 
C.  D.  in  your  bailiwick,  you  cause  to  be  made  /.,  ««;» of  money 

J  '    J  *  made  m  an  in- 

which  lately  in  [insert  the  style  of  the  Cowrtl^  by  a  rule  of  ferior  Court, 
the  said  Court,  intituled,  &c.,  [as  the  case  may  be\  were  into  the  Court 
by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  to  Be^dT"'* 

A.  B.,  and  which  rule  was  afterwards,  on  the day  of 

,  in  the  year  of  our  Lord ,  removed  into  our 

Court  before  us  at  Westminster,  by  virtue  of  an  order  of 

our  said  Courts  before  us  at  Westminter,  [or  of ,  one 

of  the  justices  of  our  said  Court,  before  us  at  Westminster, 
as  the  case  may  be"],  in  pursuance  of  the  statute  in  that 
case  made  and  provided ;  and  the  costs  attendant  upon  the 
application  for  the  said  last-mentioned  order,  and  upon  the 

said  removal,  were  on  the day  of ,  in  the  year  of 

our  Lord  ,  taxed  and  allowed  by  our  said  Court 

before  us  at  Westminster,  at  the  sum  of L    And  we 

further  command  you,  that  of  the  said  goods  and  chattels 
.of  the  said  C.  D.  in  your  bailiwick,  you  further  cause 

to  be  made  the  said  sum  of  1,  (a),   together  with 

interest  on  the  said  two  several  sums  of L  and /., 

at  the  rate  of  four  pounds  per  centum  per  annum,  from 

the  said  day  of  — —  (4),  and  that  you  have  that 

money,  with  such  interest  as  aforesaid,  before  us  at  West- 
minster, immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B.  for  the  said  monies  by  the  said 
rule  first  above  mentioned  ordered  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.,  and  for  costs  and  interest  as 
aforesaid ;  and  that  you  do  all  such  things  as  by  the  sta- 
tute  passed   in   the  second  year  of  our  reign  you  are 

(a)  The  costs  of  removiD^i;  the  of  removinji^  the  rule  of  the  in- 

mle  of  the  inferior  Court  into  the  ferior  Court  into  the  Court  of 

Court  of  Queen's  Bench.  Queen*s  Bench  were  taxed. 

{b)  The  day  on  which  the  costs 


564  CASES  IK  THB  BXCHBQUER, 

Exeh.  9f  Pieat,  authorized  and  required  to  do  in  this  behalf.    And  in 

*• r 


1  R^Q 

what  manner  you  shall  have  executed  this  our  writ  make 


appear  to  us  at  Westminster,  immediately  after  the  exe- 
cution thereofi  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of f  in  the  year  of  our  Lord • 

No.  12. 
Writ  of  fieri  fa-       Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
foTpa^enTor  of  Great  Britoin  and  Ireland,  Queen,  Defender  of  the 
money  and  CO.U  Faith,  to  the  Sheriff  of ,  greeting.     We  command 

made  m  an  in-  '  t       <.        tx    • 

feriorCourt,and  you,  that  of  the  goods  and  chattels  of  C.  D.  in  your  baili- 

th"court  of*     wick,  you  cause  to  be  made /.,  which  lately  in  [insert 

Qneen*!  Bench.  ^^^  ,^y^  ^  ^^  Court],  by  a  rule  of  the  said  Court  inti- 
tuled,  &c.,  las  the  ease  may  be]^  were  by  the  said  Court 
ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  also 

/.  for  the  costs  of  the  said  rule  by  the  said  Court  also 

ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B. 

which  said  rule  was  afterwards,  on  the day  of -i 

in  the  year  of  Lord ,  removed  into  our  Court  before 

us  at  Westminster,  by  an  order  of  our  said  Court  before 

us  at  Westminster,  [or  of ^  one  of  the  justices  ofovr 

said  Court  before  us  at  Westminster^  as  the  case  may  lye\ 
in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  costs  attendant  upon  the  application  for 
the  said  last-mentioned  order,  and  upon  the  said  removal, 

were,  on  the  —  day  of ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  Court  before  us  at 

Westminster  at  the  sum  of /.,  and  we  further  com- 
mand you,  that  of  the  said  goods  and  chattels  of  the  said 
.  C  D.  in  your  bailiwick,  you  further  cause  to  be  made  the 

said  sum  of /.  (a),  together  with  interest  on  the  said 

three  several  sums  of /•,  and ^.,  and /.,  at  the 

{a)  The  costs  of  removing  the  rule  from  the  inferior  Court  into 
the  Court  of  Queen's  Bench. 
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rate  of  four  pounds  per  centum  per  annunii  from  the  aaid  Bxek,  #/  PUa*, 

day  of ,  in  the  year  of  our  Lord («),  and 

that  you  have  that  money,  with  such  interest  as  aforesaidi 
before  us  at  Westminster  immediately  after  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B«  for  the  monies  by 
the  said  rule  first  above  mentioned  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.,  and  for  costs  and  interest 
as  aforesaid,  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are  au* 
thorieed  and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  at  Westminster,  immediately  after  the  execution 
thereof,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  yeat  of  our  Lord • 

Denmak,  E.  M.  Aldbrson, 

N.  C.  TiNDAL,  J.  Pattbson, 

AbINOER,  J.  GURNEY, 

J.  Littledale,  J«  Williams, 

J.  Vauohan,  J.  T.  Coleridge, 

J.  Parke,  T.  Coltman, 

J.  B.  BosAMQUET,  T.  Erskine. 

.  (a)  The  day  on  which  the  costs  inferior  Court  into  the  Court  of 
of  removing  the  rule  from   the     Queen*8  Bench  were  taxed. 


Hansby  9.  Evans. 

XN  this  case  issue  was  joined  in  January  18S8,  and  Where  the 
notice  of  trial  given  before  the  under-sheriff  of  Monmouth-  ^otiL  oHriai, 
shire.    The  plaintiff  in  person,  and  the  defendant's  attor-  JJIen^JJ^^^c' 
ney,  attended  accordingly  on  the  day  mentioned  in  the  day  mentioned 

^  ^^  ^  inlhe  notice, 

but,  before  the 
came  was  called  on,  the  plaintiff  proposed,  and  the  defendant's  attorney  agreed  to,  a  reference, 
and  the  record  was  withdrawn:— /f«/J,  that  the  defendant  could  not  afterwards  have  judgment 
as  in  case  of  a  nonsuit,  although,  by  the  default  of  the  plaintiff,  the  reference  was  delayed,  and 
the  agreement  of  reference  was  never  executed^ 
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Eaiek.  cf  PUatf  notice,  but  before  the  cause  was  called  on,  a  reference  to  a 
party  named  was  proposed  by  the  plaintiff  and  agreed  to 
by  the  attorney,  and  the  record  was  withdrawn.  The 
reference  was  however  delayed  from  time  to  time  by  the 
default  of  the  plaintiff,  and  the  agreement  of  referencei 
although  prepared,  was  never  signed. 

Deedes  now  moved  for  judgment  as  in  case  of  a  nonsuit, 
and  contended  that  as  the  reference  which  was  proposed 
on  the  part  of  the  plaintiff  had  been  rendered  abortive 
by  his  default,  the  case  was  the  same  as  if  the  cause  had 
not  been  taken  down  for  trial  at  all  pursuant  to  the  notice. 

Lord  Abinoer,  C.B. — There  was  no  default  in  not 
proceeding  to  trial;  the  default  was  in  not  proceeding 
with  the  reference  according  to  the  agreement  of  the 
party. 

Parkb,  B.— The  plaintiff  was  ready  to  try  before  the 
under-sheriff  on  the  day  appointed,  therefore  there  was 
no  default  entitling  the  defendant  to  judgment  as  in  case 
of  a  nonsuit.  In  Godfrey  v.  Wade  (a),  where  there  was 
a  parol  submission  to  a  reference,  before  trial,  by  an  infant 
plaintiff,  who,  on  an  award  being  made  in  favour  of  the 
defendant,  refused  to  comply  with  it,  it  was  held  that  the 
defendant  could  not  have  judgment  as  in  case  of  a  nonsuit, 
but  might  proceed  to  trial  by  proviso.  That  case  appears 
to  be  an  authority  against  the  present  application. 

Aldbrson,  B.— -If  the  defendant  chooses  to  let  the 
plaintiff  withdraw  the  cause  on  an  imperfect  agreement  of 
reference,  it  is  his  own  fault.  The  plaintiff  may  have 
committed  a  breach  of  agreement,  but  not  a  default  in 
proceeding. 

Rule  refused  {b). 

(a)  6  Moore,  488.  (6)  See  Henkin  v.  Guem,  12  East,  246. 
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Monks  r.  Dvkes. 

Trespass  for  assault  and  battery.— Plea,  that  the  Apiet,totrw. 

defendant  was  possessed  of  a  dwelling-house,  and  that  the  aodbattery.that 

plaintiff  was  making  a  noise  and  disturbance  therein,  and  *•  ^•^•^JL 

disturbing  him  in  the  possession  thereof,  wherefore  the  »ionofarfa>eff- 

defendant  molliter  manus  imposuit  to  remove  him  thence,  that  the  pUintiir 

Replication,  de  injuria.    At  the  trial  before  Parke,  B.,  at  hil^pomsilon,'* 

the  last  Somersetshire  Assizes,  the  proof  was  that  the  JJ,^^^®hTn!'out 

defendant  was  a  lodger,  occupying  one  room  in  the  house  ia  not  tottaSned 

.  by  proof  that 

of  a  Mrs.  Phillips,  into  which  the  plaintiff  had  intruded  him*  the  defendant 
self,  and  was  turned  out  by  the  defendant.  The  landlady  ^opy^g^oM 
resided  in  the  house,  and  kept  the  key  of  the  outer  door,  roominahouie, 

'  r  J  the  landlord 

It  was  objected  for  the  plaintiff,  that  the  allegation  in  the  keeping  the  key 

plea,  that  the  defendant  was  possessed  of  a  dwelling-house,  door. 

was  not  sustained  by  this  evidence.  The  learned  Judge  was 

of  that  opinion,  but  the  case  of  Fenn  v.  Graf  ion  (a)  being 

cited  as  an  authority  to  the  contrary,  the  verdict  passed 

for  the  defendant,  leave  being  reserved  to  the  plaintiff  to 

move  to  enter  a  verdict  for  nominal  damages. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Crowder  shewed  cause.--  The  replication  puts  in  issue 
the  material  allegations  of  the  plea  only ;  and  if  the  sub- 
stance of  the  plea  be  proved,  so  as  to  justify  the  act  done 
by  the  defendant,  he  is  entitled  to  the  verdict.  One  of 
the  allegations  of  the  plea  is,  that  the  defendant  is  pos- 
sessed of  a  dwelling-house  ;  but  if  he  be  possessed  of  any 
portion  of  a  dwelling-house  which  would  justify  his  turning 
out  aj^rty  who  invaded  his  possession,  that  is  a  sufficient 
proof  of  the  plea  in  substance.  Fenn  v.  Grafion  is  pre- 
cisely in  point,  and  is  even  stronger  than  the  present 
case,  since  there  proof  that  the  plaintiff  was   in  the 

(a)  2  Bmg.  N.  C.  617  j  2  Scott,  66. 

VOL.  IV,  Q  Q  M.  W. 
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iSxch.  of  pigaM,  separate  possession  of  two  rooms  of  a  house  was  held  suf- 
\„^^^,1^    ficient  to  satisfy  an  allegation  that  he  was  in  possession  of 

Monks        a  messuage — which  is  a  term  having  a  strict  legal  import. 

DYKEf.  [P^rke,  B. — It  did  not  appear  there  that  the  pkintiff  was 
a  lodger,  another  person  having  the  key  of  the  outer 
door.  The  question  was  not  whether  a  lodger  eould 
describe  his  room  as  a  dwelling-house,  but  whether  an 
admitted  dwelling-house  could  be  described  as  a  mes- 
suage].  Tindal,  C.  J.  says,  that  '^  if  the  declaration  had 
stated  that  the  plaintiff  was  lawfully  possessed  of  a  certain 
dwelling-house,  there  can  be  no  doubt,  upon  the  authority 
of  Lord  CoiCf  S  Inst.  65,  and  many  other  authorities,  the 
evidence  would  have  supported  the  allegation*"  [Lord 
Alnnger,  C.  B. — The  judgment  of  the  Court  takes  it  for 
granted  that  there  was  such  an  occupation  as  made  it  a 
dwelling-house.]  Independently  of  the  authority  of  that 
ease,  this  plea  is  proved  in  substance.  The  defendant 
clearly  need  not  state  all  that  he  occupies.  So,  on  the 
other  hand,  if  he  had  said  he  was  in  possession  of 
**  certain  apartments,"  and  it  appeared  that  he  occupied 
one  only,  would  not  that  have  been  sufficient  ?  A  dwel* 
ling-house  is  equivalent  to  that,  for  it  must  consist  of  one 
or  more  rooms ;  and  it  is  sufficient  if  the  party  states  him- 
self to  be  in  possession  of  that  which  necessarily  includes 
the  thing  proved.  There  is  no  misdescription,  as  if  it 
were  land  instead  of  house,  or  the  like :  the  only  question 
is,  whether  the  subject  is  described  with  such  reasonable 
clearness  as  that  the  other  party  cannot  be  misled.  The 
distinction  between  natural  and  legal  identity,  and  that 
the  latter  must  be  resorted  to  as  the  proper  test  of 
variance,  is  clearly  stated  by  Mr.  Starkie,  1  Evid.  371. 

Erie,  contrd,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — It  appears  to  me  that  the 
replication  puts  the  whole  plea  in  Usue,  and  the  substance 
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of  the  plea  ii>  that  the  derendant  waa  disturbed  in  the  SmH.  of  pua$» 

•  1839* 

poBBesaion  of  his  dwelUng-hauaef  and  therefore  committed 

the  assault  complained  of.  According  to  Mr.  Crowder^s 
arguments  if  the  defendant  proved  himself  to  be  in  pos- 
session of  a  single  brick,  an  allegation  that  he  was  in  pos* 
session  of  a  brick  dwelling-house  would  equally  be  sup** 
ported.  A  room  within  a  house  may  be  a  dwelling-house 
or  it  may  not;  here  it  was  not,  and  therefore  the  plea  was 
not  sustained. 

Parke,  B. — I  am  of  the  same  opinion.  I  thought  at 
Nisi  Prius  that  the  plea  was  not  made  out ;  that  the  de- 
fendant should  have  shewn  himself  to  be  in  the  occupation 
of  a  dwelling-housCj  such  as  that  he  could  have  maintained 
trespass  for  the  invasion  of  it,  whereas  he  proved  himself 
to  be  merely  a  lodger,  in  occupation  of  a  room  in  another 
person's  house.  It  is  very  important  that  accuracy  of 
pleading  should  be  observed:  and  I  should  then  have 
acted  on  my  opinion,  but  for  the  case  of  Fetm  v.  Grajion, 
which,  on  the  cursory  examination  I  then  made  of  it, 
seemed  to  be  an  authority  the  other  way ;  but  on  a  more 
attentive  consideration  of  it,  I  think  it  clearly  is  not ;  it 
only  decides,  what  is  quite  correct,  that  a  messuage  and 
a  dwelling-house  are  substantially  the  same  things,  and 
therefore  that  if  rooms  be  so  occupied  as  to  be  in  fact 
a  dwelling-house,  they  may  be  described  as  a  messuage. 
There  was  nothing  inconsistent  in  the  facts  of  that  case 
with  the  supposition  of  the  rooms  being  occupied  as  an 
exclusive  dwelling*house.  The  passage  quoted  by  Tindal^ 
C.  J.9  from  Lord  Coke  (a),  clearly  refers  to  a  chamber 
under  certain  circumstances-^where  a  house  is  divided 
into  several  chambers,  with  separate  outer  doors.  If  that 
had  been  the  case  here,  then  the  room  would  have  been 
properly  described  as  a  dwelling-house.    The  case  ofFenn 

(o)  3  iMt.  66. 
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Sga*  of  PUat,  V,  Gra/ion,  therefore,  does  not  stand  in  the  way  of  a  deci- 

-    sion  in  favour  of  tlie  plaintiiF>  and  I  think  that  neither 

MoMKi       in  law  nor  in  common  sense  can  a  man  be  described  as 

Dtkes.       being  in  possession  of  a  dwelling-house,  where  he  is  a 

mere  lodger. 


GuRNEY,  B.,  concurred. 


Rule  absolute* 


Where  a  party 
has  been  re- 
turned in  the 
schedule  of  the 
collector  of 
land-tax  for 
a  particular 
parish,  under 
the  48  Geo.  3, 
c.  141,  as  in 
default  for  a 
aum  assessed 
upon  him  for 
land-tax  in  that 
parish,  and  the 
schedule  having 
been  duly  cer- 
tified to  this 
Court,  a  writ  of 
levari  facias  has 
issued,  under 
which  such  sum 
has  been  levied' 
on  his  goods, 
and  paid  into 
the  receipt  of 
the  Exchequer, 
the  Court  cannot 
afterwards  set 
aside  the  writ, 
on  the  ground 
that  the  party 
h»s  been  as* 
aessed  in  the 
wrong  parish. 


In  the  Matter  of  the  Glatton  Land-Tax. 

XN  Michaelmas  Terra^  Kellt/  obtained  a  rule  to  shew 
cause,  on  behalf  of  William  Margetts,  of  Huntingdon, 
Gent.,  why  three  several  writs  of  levari  facias  directed 
to  the  sheriff  of  Huntingdonshire,  commanding  him  to 
levy  out  of  the  goods  and  chattels,  lands  and  tenements, 
of  Edward  Smith,  the  tenant  of  the  said  William  Margetts, 
the  several  sums  therein  respectively  mentioned  to  be  due 
to  his  late  Majesty  from  the  said  Edward  Smithy  arising 
from  the  land-tax  charged  upon  him  in  the  parish  of 
Glatton,  in  the  county  of  Huntingdon,  should  not  be  set 
aside.  The  affidavits  of  Mr.  Margetts,  on  which  the  rule 
was  obtained,  stated  the  following  facts: — 

In  Deceml)er,  1824,  Mr.  Margetts  purchased  a  farm  in 
Holme  Fen,  in  the  parish  of  Holme,  in  the  hundred  of 
Norman  Cross  and  county  of  Huntingdon,  consisting  of 
about  640  acres.  The  vendor  was  also  owner  of  another 
farm  at  Glatton,  an  adjoining  parish  to  Holme,  and  situate 
also  in  the  same  hundred  and  county ;  and  in  the  spring 
of  1825,  the  latter  farm  was  also  sold  and  conveyed 
by  him  to  another  purchaser.  The  solicitor  to  this 
purchaser,  a  Mr.  Morley,  was  also  clerk  to.  the  com-* 
missioners  of  land-tax  for  the  hundred  of  Norman 
Cross.  At  Michaelmas  1825,  Mr.  Margetts  paid  to  the 
tax  collector  of  the  parish  of  Holme,  the  two  half  years' 
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land-tax  then  due  in  respect  of  his  farm  at  Holme.    At  BmO.  of  PUat^ 

1839 
Michaelmas  1826,  after  having  paid  the  sum  of  10/.  14«.6£f.     v^..^^..^^ 

to  the  Holme  collector  for  the  land-tax  of  that  year,  he  la  re 
was  called  upon  by  the  collector  for  Glatton,  who  stated  laiuZtax. 
that  he  came  by  desire  of  Morley  for  7/.  14^.  6cl.  for  a 
year's  land-tax,  which  he  alleged  was  payable  to  the  parish 
of  Glatton  in  respect  of  the  farm  at  Holme.  Mr.  Margetts 
having  refused  to  pay  the  Glatton  collector,  in  April, 
1828,  the  Glatton  assessors,  with  Morley  as  their  adviser, 
distrained  his  cattle  for  two  and  a  half  years'  land-tax 
assessed  on  him  by  the  Glatton  assessors  in  respect  of  his 
farm  at  Holme.  Mr.  Margetts  thereupon  commenced  an 
action  of  trespass  against  Morley  and  the  assessors,  which 
came  on  for  trial  at  the  Huntingdon  Summer  Assizes, 
1828,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to 
a  special  case  for  the  opinion  of  the  Court  of  King*s  Bench. 
When  the  case  came  on  for  hearing,  the  defendants' 
counsel  raised  a  question  whether,  although  the  lands  in 
question  were  situate  within  the  hamlet  of  Holme,  they 
did  not  form  part  of  the  parish  of  Glatton ;  and  a  new 
trial  was  thereupon  granted,  and  the  cause  again  came  on 
for  trial  at  the  Spring  Assizes,  1831,  when  that  point  was 
lefk  to  the  jury,  and  a  verdict  was  again  given  for  the 
plaintiff.  A  rule  was  afterwards  obtained  for  a  new  trial, 
partly  on  the  ground  that  it  should  have  been  left  to  the 
jury  to  say  whether  the  farm  had  not  been  usually  assessed 
to  Glatton ;  but  the  Court  were  of  opinion  that  by  the 
Land-tax  Act,  38  Geo.  3,  c.  5,  s.  53,  every  person  ought 
to  be  assessed  in  respect  of  his  lands  in  the  places  where 
they  lie.  The  assessors  for  the  time  being  of  Glatton, 
nevertheless,  continued  to  assess  Mr.  Margetts,  and  subse- 
quently his  tenant.  Smith,  for  land-tax  in  Glatton  parish 
in  respect  of  the  farm  at  Holme,  but  they  always  refused 
to  submit  to  such  assessments.  On  the  81st  of  January, 
1837,  three  writs  of  levari  facias  were  issued  out  of  this 
Court,  directed  to  the  sheriff  of  Huntingdonshire,  com- 
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£*eh.  of  Pleat,  raisc,  and  the  Crown  havinff  no  interest  whatever  in  the 
1839 

manner  in  which  it  is  raised.    The  course  to  be  pursued 

under  the  land-tax  acts,  48  Geo.  S,  c.  141,  rule  5,  and4fc 
5  Will.  4,  c.  60,  is  this :  there  is  a  certain  sum  to  be  levied 
on  every  county  in  England,  which  is  distributed  among 
the  different  parishes  and  districts  in  each  county,  and 
each  parish  and  district  is  then  liable  to  the  Crown  for  the 
sum  it  ought  to  raise.  A  return  is  made  to  the  Crown 
from  each  district,  and  if  there  be  any  defaulter,  a  writ  of 
levari  facias  issues,  and  the  sum  stated  in  it,  when  rabed, 
makes  up  the  quota  which  the  particular  parish  or  dbtrict 
is  liable  to  pay.  If  that  sum  be  not  made  up,  the  parish  is 
to  be  re-assessed,  and  the  Crown  is  so  to  be  secured.  Now 
here  it  appears  that  schedules  were  regularly  returned 
from  the  parish  of  Glatton,  whereby  it  appeared  that 
Smith  was  in  default  to  the  amount  of  these  three  assess* 
ments :  thereupon  the  writs  of  levari  facias  issued,  under 
which  the  arrear  was  raised,  and  paid  into  the  hands  of 
the  proper  officer.  The  deficiency  was  thereby  made  up, 
and  the  Crown  has  got  the  amount  it  ought  to  receive,  and 
no  more.  But  if  the  writs  be  set  aside,  ,the  Crown  would 
have  no  remedy  against  Glatton,  which  has  paid  its  full 
quota,  and  is  now  exempt.  If  this  application  had  been  made 
in  an  earlier  stage,  it  might  have  been  put  into  such  a  shape 
as  to  leave  the  parish  of  Glatton  liable ;  but  that  would 
not  have  been  an  application  against  the  Crown,  which 
has  no  interest  in  the  question.  [Parke,  B. — What  is  the 
remedy  given  to  a  party  by  the  land-tax  acts,  if  he  be  as- 
sessed in  a  wrong  place,  which  is  the  complaint  here?] 
Whatever  be  the  remedy,  it  cannot  be  by  means  of  such 
an  application  as  this ;  the  proceedings  under  which  the 
money  has  been  levied  to  the  use  of  the  Crown  have  all 
been  perfectly  regular.  The  consequence  of  this  appli- 
cation being  granted  would  be,  that  the  sheriff  would  be 
liable  to  an  action,  although  it  is  admitted  that  he  was 
justified  under  the  writs.    {iParke^  B,— The  writs  would 
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be  a  protection  to  the  sheiriffi  although  set  aside  for  ir^  ^K>^  pf  ^^^^mi* 
regularity].    It  is*  not  sought  to  set  them  aside  for  irregu-    v......^^.^^ 

larityt  but  as  being  void  ab  initio :  and  the  very  object  of  in  le 
the  application  is  to  enable  the  party  to  recover  against  lakd-Tax. 
the  sheriff,  and  deprive  him  of  this  defence*  If  the  writs 
would  be  a  good  defence  notwithstanding,  the  application 
is  useless ;  if  not,  it  ought  not  to  be  granted.  But  further, 
the  parties  representing  the  Crown  have  been  guilty  of  no 
default  or  irregularity:  the  Crown  has  no  control  over 
the  assessments,  and  does  not  interfere  until  the  whole 
amount  has  been  raised,  or  a  schedule  has  been  returned 
stating  the  defaulters:  the  schedules  having  been  so 
returned  here,  the  writs  were  properly  and  necessarily 
issued.  The  delay,- however,  is  of  itself  a  sufficient  answer 
to  the  application* 

Kelly t  contra. — The  argument  on  the  other  side  goes 
to  this  extent,  that  the  Crown  may  issue  a  writ  of  levari 
facias  to  levy  upon  any  subject  of  the  realm  to  any  amount, 
and  that  when  the  goods  of  the  subject  are  seized  and 
sold,  he  is  to  be  without  remedy.  These  returns  and 
schedules  are  all  made  by  officers  of  the  Crown  in  a  par- 
ticular department,  wholly  unknown  to  and  beyond  the 
control  of  the  party  affected  by  them.  In  the  present 
case,  it  is  admitted  that  Mr.  Margetts  has  no  land  in 
Glatton ;  that  his  farm  has  been  always  assessed  in  and 
paid  to  Holme ;  and  that  his  right  of  exemption  from 
payment  to  Glatton  has  been  solemnly  decided  by  the 
Court  of  King's  Bench.  [Lord  Abinger,  C.  B. — ^When, 
after  that  judgment^  the  assessors  still  assessed  him  in  the 
wrong  district,  were  not  they  liable  to  an  action  ?]  No«— 
the  officer  is  not  liable  for  merely  assessing,  which  is  no 
more  than  entering  the  name  of  the  party,  with  certain 
figures  against  it,  in  a  book  in  his  own  office;  it  is  only 
when  he  endeavours  to  put  the  law  in  force  and  to  seize 
the  goods  of  the  party,  that  he  has  any  remedy.    [Parke, 
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&Kh.  V  Ph^,  B.— 'Bat  the  Crotrn  had  obtained  no  more  tlian  it  is  enti- 

1839 
^..^.^^^    tied  to.]     Thiat  is  not  the  question  here :  the  complaint  is, 

In  ic  that  the  whole  proceedings  afre  ex  parte,  and  that  the 
Imnd-^x.  P^^^y  charged  has  no  means  of  having  access  to  any  part 
of  them.  [^Parke,  B« — You  refuse  to  pay,  because  you 
say  you  are  dot  bound  to  pay ;  then  the  collector  retumi 
you  as  in  default,  which  he  is  right  in  doing:  your  remedy, 
if  any,  is  against  the  assessor  for'putting  your  name  in  the 
assessment,  in  consequence  of  which  you  are  liable  to  the 
subsequent  proceedings.]  It  is  submitted  that  there  is  no 
remedy  at  all  except  by  means  of  this  application.  The 
assessor  does  no  wrong  to  the  individual  by  merely  insert* 
ing  his  name,  and  no  action  could  be  maintained  against 
him  for  it ;  it  might  even  be  done  by  mistake,  or  under  the 
advice  of  counsel*  Until  some  actual  step  be  taken 
against  the  party  charged,  as  by  distress,  he  is  not 
aggrieved.  The  recent  statute,  I  &2  Vict.  c.  58,  8.2, 
(which  was  subsequent  to  these  proceedings)  does  provide 
a  remedy  for  such  cases  in  future,  which  is  to  operate  at  the 
period  when  the  assessment  is  made  ;  which  shews  that  no 
means  existed  before  of  impeaching  a  wrongful  assessments 
Is  then  the  subject  wholly  without  remedy,  where  pro- 
ceedings  issue  in  the  suing  out  of  a  writ  against  him  et 
parte,  and  his  goods  are  seized  and  sold  without  his 
being  heard  in  his  defence,  and  without  having  had  any 
means  of  rectifying  the  proceedings?  All  the  courts  of 
law  have  an  inherent  power  over  writs  which  have  issued 
out  of  them ;  this  writ  differs  from  others  only  as  being 
of  a  more  stringent  and  severe  nature ;  but  where  one 
has  issued  improperly,  the  Court  may  interfere  and  con- 
trol what  has  been  done  under  it.  It  is  said  the  Crown 
has  gained  nothing ;  but  is  it  any  answer,  where  the  Crown 
has  taken  from  a  subject  money  which  he  was  not  bound 
to  pay,  that  somebody  else  owed  it  ?  Nor  is  it  any  answer 
for  an  officer  in  a  higher  department  to  say  he  acted  on 
the  statement  of  a  subordinate  officer.    The  lateness  of 
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the  ftl[>pliciltio<^  is  satisfactorily  accounted  for  by  thi)  cir«  MaOL  pf  ^int. 
cumstances :  and  it  is  to  be  remembered  that  this  b  an    ..     ^     ^ 
application  against  the  Crowni  against  whose  claims  there        in  tt 
18  no  bar  by  lapse  of  time.    It   is    not  therefore  like  the     j^^tax. 
cases  of  applications  under  rules  of  Court  for  setting  aside 
suits    for   irregularityi  which  must  no  doubt  be  made 
promptly.    And  with  regard  to  the  sherifFj  the  action 
against  him  has  been  discontinued  and  the  costs  paid,  and 
there  is  no  intention  of  bringing  a  fresh  action.    [Lord 
AUnger,  C.  B. — If  that  be  sO|  what  do  you  gain  by  setting 
aside  the  writ  ?]    Mr.  Margetts  would  have  the  judgment 
of  this  C!ourt  that  the  writs  were  improperly  issued,  and 
on  a  petition  being  presented  to  the  Crown  for  re*payment 
of  the  moneyi  he  would  be  in  much  better  position. 

Lord  Abinqbr,  C.  B« — I  think  we  cannot  accede  to  this 
motion^  upon  the  ground  that  there  is  no  other  remedy. 
It  does  not  follow,  because  the  statute  does  not  pro- 
vide any  other  remedy  than  that  the  party  applies  for^ 
that  he  is  entitled  to  that :  the  question  is,  whether  this 
is  the  right  remedy— whether  there  is  any  other  it  is  not 
for  us  to  say.  What  does  he  ask?— to  set  aside  a  writ  that 
has  been  issued  according  to  the  precise  terms  of  the  Act 
of  Parliament,  and  the  issuing  of  which  is  not  a  matter  of 
blame  to  any  party, — which  has  been  satisfied,  and  the 
money  paid  to  the  Crown.  If  in  any  earlier  stage  of  the 
business,  and  before  the  Crown  bad  received  the  money, 
he  had  applied  to  the  Court  to  interpose  any  delay,  to 
hold  the.  hands  of  the  sheriff,  the  question  might  have 
been  different.  I  am,  upon  principle,  inclined  to  agree 
that  the  Crown  is  not  entitled  to  receive  of  one  man  what 
ought  to  have  been  paid  by  another,  if  the  Crown  has  any 
means  to  prevent  it :  but  that  is  not  the  question.  The 
'  Crown  has  received  no  more  than  it  ought :  the  applicant 
says  it  has  been  received  from  a  wrong  person ;  but  the 
Crown  cannot  interpose  now— they  say  the  writ  baa  been 
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jzceft.  o/  Pkoi,  regularly  issuedi  but  if  vre  were  to  set  aside  the  writ,  no 
K^^^^^J^  legal  remedy  would  remain  to  the  Crown.  Mr.  £efiy 
In  re  States  there  is  often  an  application  to  the  candour  of  the 
Lamo-Tax.  Crown ;  but  we  cannot  act  contrary  to  the  principles  of 
law^  in  order  to  enable  the  parties  to  apply  with  better 
grace  to  the  favour  of  the  Crown.  We  cannot  consider 
whether  the  Crown  would  refund  the  money,  unless  it  wss 
bound  by  law  to  refund  it ;  and  it  is  clear  it  is  not  bound 
by  law  to  do  so,  because  it  has  got  no  more  than  it  ought 
to  have.  The  cause  of  the  complaint  is  the  improper  con- 
duct of  some  parties  who  have  taxed  Mr.  Margetts  in 
some  place  where  he  ought  not  to  have  been  taxed.  It 
appears  to  me  that  there  ought  to  be  some  remedy  against 
them,  and  if  at  an  earlier  stage  an  application  had  been 
made  to  the  Court  to  interfere,  before  the  Crown  had  got 
the  money,  the  question  might  have  borne  a  different 
aspect;  but  at  present  we  cannot  give  him  any  redress* 
It  appears  to  me  that  there  is  no  ground  in  equity  or  law 
for  complying  with  this  application. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  is 
certainly  one  of  great  hardship  upon  Mr.  Margetts,  but 
we  know  that  in  future  it  will  cease  to  exist.  An  act  was 
introduced,  in  consequence  of  the  difficulty  this  Court  felt 
when  a  question  of  this  kind  was  before  it,  in  order  to  give  a 
remedy  in  future*  It  is  clear  we  cannot  set  aside  the  writ 
in  order  to  give  a  right  of  action  against  the  sheriff;  that 
would  not  be  just,  even  if  it  would  give  a  remedy,  which  it 
would  not,  since  the  sheriff  is  justified  nevertheless.  It  is  said 
the  object  is  to  set  the  writs  aside  in  order  to  afford  ground 
for  an  application  to  the  Treasury.  We  cannot  do  that 
If  we  cannot  make  it  the  ground  of  an  order  to  pay  back 
the  money  which  is  in  tiie  Treasury,  we  ought  not  to  set 
them  aside  at  all.  Whether  there  is  any  other  remedy  it  is 
not  for  us  to  decide ;  we  cannot  give  the  remedy  as  it  is 
asked* 
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GuRKEY,  B. — It  is  very  dear  that  these  writs  are  regu-  *««*•  ^^'^^ 
lari  and  that  the  form  prescribed  by  the  act  has  been 
strictly  adhered  to,  and  therefore  they  cannot  be  set 
aside*  If  Mr.  Margetts  was  aggrieved  by  the  assessment, 
he  had  notice  of  it,  and  might  have  taken  any  steps 
he  pleased.  When  the  sheriff  leipied,  he  had  notice,  and 
before  the  money  got  into  the  hands  of  the  Crown,  he 
might  have  applied  to  the  Court,  and  the  Court  would, 
if  it  could,  have  given  him  relief;  but  the  money  has 
been  received — the  Crown  has  received  its  quota  from  the 
parish,  and  has  received  no  more ;  and  now,  if  Mr.  Margetts 
were  to  succeed  in  getting  back  the  money,  the  mode  in 
which  the  Crown  must  be  reimbursed  would  be  by  a 
re-assessment,  and  in  that  case  injustice  would  be  done 
to  others* 

Rule  discharged. 


Leaf  r.  Lees. 

Debt.— The  declaration  stated  that  the  defendant,  to  A  declantioii 
wit,  on  the  20th  day  of  August,  1838,  was  indebted  to  the  ISauhVSr^'* 
plaintiff  in  the  sum  of  50/.  for  goods  sold  and  delivered,  fcndanion* 

cvrtaio  otL'Y  wis 

and  in  50/.  for  money  found  to  be  due  on  an  account  indebted  to  tbe 
before  then  stated  between  them.  forg!Mdf°aoid 

The  defendant  demurred  specially  to  the  latter  count,  "2b"o1tfor 
on  the  ground  that  no  time  was  alleged  at  which   the  "°<*°«7  ^<»o°^ 

to  be  doe  upon 

account  was  stated.    Joinder  in  demurrer.  an  acconnt 

brfor$  iken 
'  atated  between 

Ball,  in  support  of  the  demurrer,  relied  on  Ferguson  v.  themi— <h^w, 
Mitchell  (a)  as  in  point,  the  authority  of  which  case  was  mamr^tbat 
admitted  in  Spyerr.  Thelwell  {b),  and  in  Laner.  Theh  tt'^lS^ 
v)eU{c),  in  which  last  case  Lord  Abinger,  C.  B.  and  Parie,  J^bI 
B.  distinguished  between  a  count  for  goods  sold  and  de 

(a)  2  G.  M.  &  R.  687.  (h)  Id.  692. 

(c)  1  M.  &  W.  140. 
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EMeh.  of  PiMf,  livered,  and  an  account  stated,  holding  that  the  statement 
v^,.,,^^^^    of  time  was  necessary  in  the  latter. 

LSAV 

lbjii.  '^^^  Court  then  called  upon 

Hayes  to  support  the  count — No  decision  of  this 
point  took  place  in  Ferguson  v.  MiicheU,  for  the  plaintiff 
had  judgment  iii  that  case  because  the  demurrer  was  too 
large*    What  is  there  said  in  relation  to  the  neceaaity  of 
inserting  the  time  at  which  the  account  was  stated,  is 
therefore  only  a  gratis  dictum.     Upon  principle    it  is 
unnecessary.    The  rule  which  requires  time  to  be  stated 
is  confined  to  traversable  allegations,  and  a  time  is  al- 
leged with  respect  to  the  material  and  traversable  alle- 
gation in  this  count,  that  the  defendant  was  indebted 
to  the  plaintiff;  for  the  date  in  the  preceding  count  £br 
goods  sold  and  delivered  must  be  considered  as  incor- 
porated   into  the  count  on  the  account  stated.      The 
rule  is  sufficiently  complied  with  by  the  statement  of 
one  date  in  the  count,  and  there  can  be  no  good  reason 
for  requiring  the  repetition  of  another.    In  Lane  v.  liel- 
wettf  it  was  decided  that  it  was  unnecessary,  in  a  count 
for  goods  sold  and  delivered,  to  allege  the  time  when  the 
goods  were  sold,  and  it  must  follow  that  it  is  equally 
unnecessary  to  allege  when  the  account  was  stated,  other- 
wise  an  artificial  and  inconvenient   distinction  will  be 
created  with  respect  to  the  common  indebitatus  counts,  all 
of  which  ought  to  stand  upon  the  same  principle*     [Lord 
Abinger^  C.  B. — The  count  for  goods  sold  is  so  framed  as  to 
admit  of  proof  of  different  goods  sold  at  different  times.] 
It  is  submitted  that  the  same  principle  should  apply  to  an 
account  stated.    Any  admission  by  the  defendant  of  a 
specific  sum  being  due  to  the  plaintiff  is  receivable  in 
evidence  under  the  count  for  an  account  stated,  as  there 
appears  no  goi)d  reason  why  a  mere  admission  should  not 
be  received  under  the  same  count.    No  case  has  been 
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decided  to  the  contrary.  And  if  it  be  necemary  to  allege  BmO.  of  Pimt^ 
the  time  of  stating  the  account,  becauae  the  count  h  in 
its  terms  confined  to  a  single  transaction,  such  an  aU^ga* 
tion  would  become  equally  accessary  in  a  count  for  goods 
sold  and  delivered,  in  any  case  in  which  that  count  was  in 
terms  confined  to  a  single  transaction :  as  for  instance,  a 
horse  sold  and  delivered.  IParke,  B. — The  count  is 
neither  in  accordance  with  the  forms  prescribed  by  the 
rules  of  Trin.  T.  1  WilL  4.|  nor  is  it  in  accordance  with  the 
course  of  precedent  before  those  rules.]  Those  rules  did 
not  introduce  any  alteration  in  the.  principles  of  pleading, 
but  only  in  the  forms ;  and  their  sole  object  was  to  check 
useless  prolixity.  This  appears  from  the  case  of  Lane  v. 
Thelwell,  where  the  pleader  departed  firom  the  form 
given  by  those  rules  by  omitting  the  word  "  then,*'  and 
the  Court  nevertheless  held  it  sufficient.  And  with  re* 
spect  to  the  practice  before  the  rules,  it  is  not  supported 
by  any  authority,  and  many  unnecessary  statements  of  time 
and  place  were  then  introduced.  This  point  has,  within  a 
few  days  past  in  this  term,  been  before  the  Court  of  Queen's 
Bench  in  Bingley  v.  Durham  (a),  and  the  Court  held  the 
count  good.  [Bally  in  addition  to  the  authorities  he  bad 
previously  cited,  mentioned //tjfgsn^  v«  Highfield.{b),  and 
Denison  v.  Richardson  (c).]  In  both  of  those  cases  there 
was  an  entire  omission  of  any  date  to  a  material  and  tra- 
versable allegation.  In  the  present  case,  one  date  is  stated, 
vix.  the  date  of  the  defendant's  becoming  indebted  to  the 
plaintiflf;  and  the  only  question  is,  whether  there  should 
be  an  unnecessary  repetition  of  that  date. 

Cur.  adv«  vult. 

In  this  term. 

Lord  Abinoer,  C.  B.,  said, — As  the  Court  of  Queen's 
Bench  have  decided  that  the  allegation  of  time  in  a  count 

{a)  Since  reported,  1  Per.  &  D.  69.  {h)  13  East,  4(Kr- 

(c)  14  East,  391. 
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2Mft.  pf  PUai,  upon  an  account  stated  is  unnecessary,  it  seems  advisaUe 
to  follow  the  same  course,  especially  as  it  is  a  mere  matter 
of  form. 

Judgment  for  the  plaintiff. 


YouLTON  r.  Hall. 
A  wrftof  mm-      rr^XLJyGJSi?,  on  a  former  day,  moved  for  a  rule  to  shew 

moDi  itfttra 

tbe  action  to  be  cause  why  the  copy  of  the  writ  of  summons  served  on  the 
iwITproiDUnr''  defendant  should  not  be  set  aside,  on  the  ground  that  the 
j-HeWiniuf-      {^^^  ^f  action  stated  therein  was  "  action  on  the  case 

ncient,  and  tbe 

Court  tet  it  promiscs."  Although  the  omission  of  the  word  **  on  '*  might 
larity.  '  ^^^''  in  some  cases  be  supplied  by  intendment,  here  it  could  not, 
because  even  if  it  were,  there  would  not  be  such  a  descrip- 
tion as  the  Uniformity  of  Process  Act  required.  The  form 
there  given  is  (a)  ''action  on  promises," and  the  phrase  "  tres- 
pass on  the  case  on  promises**  has  been  held  bad,  because 
it  does  not  pursue  the  form  given :  Gumey  ▼.  Hopkinson{b). 
Here,  no  word  can  be  held  mere  surplusage,  because  it  is 
doubtful  from  the  words  used  in  the  writ^  whether  case  or 
assumpsit  be  intended,  and  whether  the  words  ''  the  case** 
or  **  promises  **  should  be  rejected.  The  Court  having 
granted  a  rule, 

Humfrey  now  shewed  cause.-«It  is  quite  clear  that  tbe 
word  "  on'*  merely  is  omitted,  and  the  Court  ought  so  to 
intend.  In  Cooper  v.  Weale{e),  it  was  held  that  the 
omission  of  the  word  "  on  *'  was  not  material. 

Parkb,  B. — ^There  the  words  were  '*  action  promises/' 
from  which  it  was  clear  that  assumpsit  was  intended.  In  the 

(fl)  2  Will.  4,  C.39,  Schedule  I.  (b)  3  DowL  P.  C.  190. 

(c)  4  Dowl.  P.  C.  281. 
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present  case,  it  is  doubtful  what  was  meant,  and  we  do  £'«*•  rf  P^^f 

1839 
not  know  whether  we  ought  to  reject  words  for  the 

purpose  of  making  it  case,  or  assumpsit. 

Rule  absolute. 


Walhnger  also  moved  to  set  aside  the  copy  of  the  writ  in  t^J«  indont- 
of  summons  and  the  service  thereof,  on  the  ground  that  denceofana/- 
the  requisites  of  the  Uniformity  of  Process  Act  had  not  been  o7iuminoi«ri" 
compHed  with,  the  indorsement  on  the  writ,  in  giving  the  |*  "f'^^*!****'' 
residence  of  the  attorney,  having  omitted  to  state  the  comi/y,  unien 
'  co»ii/y.— The  form  of  the  writ  and  indorsement  is  given  would  be  cai- 
in  Schedule  I.  of  the  act,  and  the  rule  of  M.  T.,  3  Will.  4,  ^^  *°  "^ 
s.  10,  provides,  that  if  the  plamtifF,   or  his  attorney, 
shall  omit  to  insert  in,  or  indorse  on,  any  writ  or  copy 
thereof,  any  of  the  matters  required  by  the  act  to  be 
by  him  inserted  therein,  or  indorsed  thereon,  such  writ 
or  copy  thereof  may  be  set  aside  as  irregular,  on  appli- 
cation to  the  Court.    An  accurate  description  of  the  resi- 
dence of  the  attorney  must  be  given:  and  in  Lloyd  v. 
Jones  (a),  "  No.  32,  Great  James  Street,  Bedford  Row,'* 
was  held  insufficient.     [Lord  Ahinger,  C.  B. — The  de- 
scription there  held  insufficient  was  that  of  the  party  him- 
self, and  if  the  writ  be  sued  out  by  the  party  in  person,  the 
description  must  be  of  the  city  or  county ;  but  that  requisite 
is  confined  in  the  act  to  the  party  himself].    The  judg- 
ment of  the  Court  proceeds  upon  the  ground,  that,  inde- 
pendently of  the  party,  the  agent's  description  was  not 
sufficient.     The  act  contemplates  two  cases — suing  out  a 
writ  either  in  person,  or  by  attorney.    In  the  former 
case,  that  which  is  required  to  be  slated  is  fully  specified: 
and   in   the  latter  case  it  is  understood,   because  the 
words  in  the  form  required  to  be  indorsed  are : — **  This 

writ  was  issued  by  E.  F.,  of ,  attorney  for  the 

said  A.  B." — leaving  a  blank :   and   in  Lloyd  v.  Jones^ 
(a)  1  M.  &  W.  549 ;  5  Dowl.  P.  C.  161. 

VOL.  IV,  R  R  M,  W, 
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EjkH,  of  PkM,  the  Court  said,  the  indorsement  was  insufiicieRty  becaoie 
1839 

^  the  agent's  residence  was  not  fully  stated,  and  the  act  ex- 

You&Tos  pressly  contemplates  the  case  of  an  agenL 


Parke,  6. — I  think,  in  the  case  of  an  attorney^  a  de- 
scription of  residence  not  mentioning  the  county  is  suffi* 
cient,  provided  the  description  be  such  as  is  not  calcukled 

to  mislead* 

Rule  refused. 


By  a  written 
agreement, 
three  persons 
bound  them- 
selves that  in 
consideration 
of  A.'s  dis- 
charging  a  debt 
due  from  B.  to 
C,  amounting 
to  200^,  with 
the  costs  there- 
upon,  each  of 
ttie  three 
would  severally 
pay  501.,  and 
one  fourth  part 
of  such  costs, 
and  give  a  bond, 
hill,  or  note 
for  his  own 
proportion:— 
Held,  that  the 
cgreement  re- 
quired only  one 
stamp. 


Ramsbottom  and  Others  v.  Robert  Davis. 
Save  v.  Gosden. 

Assumpsit.— The  declarations  in  these  actions  were 
upon  the  following  guarantee : — 

"  We,  the  undersigned,  Robert  Davis,  WilBam  Good- 
child,  and  George  Gosden,  severally  and  respeeihelti 
undertake^  in  consideration  of  Messrs.  Ramsbottom*s  and 
Legh's  discharging,  or  agreeing  to  discharge,  a  certain 
debt  due  from  William  Davis  to  J.  SheiBeld,  amounting  to 
the  sum  of  200^.,  with  the  costs  thereupon,  to  indemmfy 
the  said  Messrs.  Ramsbottom  &  Legh  for  any  loss  wbicli 
they  may  sustain  or  incur  to  the  extent  of  50/.  from  each 
of  us,  to  be  paid  by  us  severally ,  together  with  a  fourth 
part  of  the  costs  and  expenses  as  aforesaid,  at  such  tine 
or  times  as  the  said  Messrs.  Ramsbottom  &  Legh  maj  be 
called  upon  to  pay  the  said  debt  and  costs,  to  be  rateab)/ 
proportioned  ;  and  in  the  meantime  we  further  undertake 
to  make  and  execute  such  bills,  bonds,  or  notes  severallj» 
for  the  said  respective  sums,  as  may  be  required  by  the 
said  Messrs.  Ramsbottom  &  Legh. 

(Signed)  "  Robert  Davis. 

William  Goodcbild. 

George  Gosden.'' 
At  the  trial  of  these  causes,  at  the  sittings  in  this  terlD|b^ 
fore  Gurney,  B.,  the  above  agreement  was  produced  inen- 
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dekice*  and  appeared  to  be  stamped  with  one  stamp  only,  ^ek,  of  Pkas, 
on  ivbicb  the  counsel  for  the  defendants  objected  to  its  ^ 

being  read,  contending  that  it  amounted  to  a  several  agree-   Ramsbottoi^ 
ment  by  each  of  the  parties,  and  consequently  that  it       dati«, 
should  have  had  three  stamps.    The  learned  Judge,  how- 
ever, allowed  it  to  be  read,  and  the  plaintiffs  had  a  verdict 
for  60/.  in  each  cause,  but  leave  was  given  to  the  defend- 
ants to  move  to  enter  a  nonsuit. 

7F.  JET.  Waison  now  moved  accordingly. — One  stamp  is 
not  sufficient  in  this  case,  as  this  is  not  the  joiot  contract  of 
the  three,  but  each  makes  a  separate  contract ;  each  party 
makes  himself  liable  to  the  extent  of  502.,  each  agrees  to 
pay  one-fourth  of  the  costs,  and  each  undertakes  to  give 
a  bond,  bill,  or  note  severally  for  his  own  proportion.  It 
is  not  like  the  case  of  one  common  fund.  \Parke^  B., 
referred  to  Bowen  v.  Ashley  {a),']  In  that  case  there  was  but 
one  bond  and  one  penalty,  and  the  payment  of  that  penalty 
by  any  one  of  the  obligors  was  a  performance  of  the  bond. 
[Parke^  B. — This  is  one  transaction ;  no  one  of  the  parties 
would  have  agreed  to  pay  his  50/!.  if  the  others  had  not  con- 
tracted to  pay  theirs.  It  is  like  the  common  case  of  a  com- 
position deed  by  several  creditors,  where  each  agrees  to  re- 
lease his  debt  because  the  other  does,  and  in  those  cases  one 
stamp  is  sufficient.]  In  those  cases  there  is  but  one  com- 
positioU)  and  the  covenants  only  are  several,  but  here  there 
are  separate  contracts^  as  in  Doe  d.  Copely  v.  Day  (Jb)^ 
PoweU  V.  Edmunds  (c),  and  Rex  v.  Reeks  {d). 

Parks,  B. — I  am  of  opinion  that  this  is  only  one  trans** 
aetion,  and  that  one  stamp  only  is  necessary.  Here  each 
of  the  parties  entered  into  one  agreement,  by  which  each 
bound  himself  to  a  certain  extent,  in  consideration  that 

(«)  1  N.  R.  274.  {e)  12  East,  6. 

{h)  13  Bast,  241.  (<0  Lord  Raym.  1445. 

rr2 
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Eseh.  of  PUtu,  the  Others  would  do  the  same.     It  is  very  similar  to  the 
1889 
v^^^^^J^     case  of  Bowen  v.  Ashley^  where  it  was  held,  that  if  several 

Rausbottom   persons  bind  themselves  in  a  penalty  by  one  bond,  condi- 

Datii.        tioned  for  the  performance  by  each  and  every  of  them  of 

the  same  matter,   such  bond  required  only  one  stamp. 

There  are  several  cases  of  the  same  class,  especially  those 

of  composition  deeds.     In  Davis  v.  Williams  (a),  though 

the  agreement  was  several  as  to  each  subscriber,  it  wai 

held  that  it  required  only  one  stamp.     The  same  principle 

governs  this  case.     It  is  an  agreement  by  each  to  pay  a 

proportion,  which   each  enters  into  because  the  other 

does.    The  rule  must  be  refused. 

Alderson  and  Gurnet,  Bs.,  concurred. 

Rule  refused  (i)* 

(a)  13  East,  232. 
(6)  See  also  AUen  v.  MorrUon,  8  B.  &  G.  5G5;  3  Man.  &  Ryl  70. 


Where,  In  the 
writ  and  de- 
claration, in  an 
action  not  upon 
a  written  in« 
■trutncni,  the 
defendant  U 
described  by 
the  initials  of 
his  name,  the 
only  remedy  is 
by  summons  to 
amend,  under 
S  &  4  Will.  4, 
C.42,  8. 11; 
end  the  Court 
will  not  set 
aside  the  pro* 
ceedings  for 
Irreguiaiity. 


Rust  v.  Kennedy. 

ArCIIBOLD  had  obtained  a  rule  to  shew  cause  irby 
the  writ  and  declaration  in  this  cause  should  not  be  set 
aside  for  irregularity,  on  the  ground  that  the  defendant 
was  described  in  the  writ  served  and  declaration  by  his 
initials  only,  the  action  not  being  brought  upon  a  bill  of 
exchange,  or  other  written  instrument. 

Jardine  now  shewed  cause. — The  remedy  here  sought 
is  not  the  remedy  pointed  out  by  the  statute  S  &  4  Will  4, 
c.  42,  s.  11.  The  defendant  ought  to  have  applied  under 
that  section  to  have  the  declaration  amended  at  the  costs 
of  the  plaintiff,  by  inserting  the  Christian  name  at  length, 
upon  a  judge's  summons,  founded  upon  an  affidavit  of  the 
right  name.  That  is  the  course  directed  by  the  statute, 
and  the  Court  lias  no  power  to  set  aside  the  proceedings* 
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In  Lindsay  v.  Wells  (a),  the  Court  refused  to  do  so  under  S*eh,  tf  Pitat, 

1839 
similar  circumstances,  although  in  that  case  there  had    .. 

even  been  an  arrest,  which  makes  it  much  stronger  than        Kvn 

the  present  case.  Kz^nnr. 

Archbold,  contra. — This  is  more  than  a  mere  case  of 
misnomer,  for  the  initials  are  no  name  at  all.  Lord 
Ellenborough  said  no  man  was  ever  baptized  by  liis  in- 
itials, as  *^  I.  G."  The  application  to  amend  by  summons 
is  therefore  not  compulsory  in  this  case.  The  case  of 
Lindsay  v.  Wells^  which  has  been  referred  to,  must  have 
been  upon  a  bill  of  exchange  (6). 

Parks,  B. — ^Formerly,  before  the  stat.  3  &  4  Will.  4, 
c.  4S,  8.  11,  where  the  declaration  and  process  corre- 
sponded, and  the  only  objection  was  a  misnomer^  that  was 
a  matter  pleadable  in  abatement ;  but  since  the  passing  of 
that  act,  the  only  remedy  is  for  the  party  to  take  out  a 
summons  to  amend.  The  case  is  within  the  statute,  and 
the  rule  must  therefore  be  discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  3  Bing.  N.  G.  777 1  4  Scott^  ground  that  the  plaintiff  was  de- 

471.  scribed  by  an  initial  letter  only  of 

(h)  It  appears  from  the  report  one  of  his  Ciiristian  names  :  and 

in  Scott  that  this  was  the  case;  the  Court  intimated  an  opinion 

but  that  the  application  there  was  that  misnomer  of  a  plaint^  was 

to  set  aside  the  declaration,  or  to  not  within  the  statute, 
amend  it  under  the  statute,  on  the 


Holland  r.  Henderson. 

J.N  this  case  a  rule  had  been  obtained  for  judgment  as  in  Where  Uie  de* 
case  of  a  nonsuit ;  against  which  w'S^'inwite^t' 

liDoe  action 
brought,  a  role 

Pashley  shewed  cause,  and  contended  that  the  rule  fo'.j"dg«ent 

^  '  at  in  case  of  a 

ought  to  be  discharged,  on  the  ground  that  the  defendant  nonsuit  wiii  be 
bad  become  insolvent  after  action  brought,  and  a  slel  pro^  e^u,  unless  a 
cessus  had  been  offered  and  declined.      .  a'c^piT*""  ^ 
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Exeh,  of  Phot,      The  Court,  referring  to  Smith  v.  Badepek  (a),  wud, 

,  ^^^^'  ^     that  according  to  the  practice  the  rule  must  be  diseharged 

HoLLAKD      with  costs^  unless  the  defendant  consented  to  a  siei  pro- 

Henderson.     ^^^*«^- 

Rule  discharged  with  costs* 

(a)  5  Dowl.  P.  C.  91. 


Rogers  v,  Peterson  and  Another. 

Aa  attorney  is  J^Y  a  Judge's  order,  dated  the  Snd  of  October,  1838, 

to^payTe  coatt  the  sheriff  obtained  leave  to  pay  into  Conrt  the  amount  of 

ihe'^'^rSof'  ^^^  "^^y  ^^^^  ^y  ^""^  under  a  fi.  fa.  on  a  judgment  in  this 

more  than  one  ^asc,  to  abide  the  cveut  of  a  motion  on  the  part  of  tire 

been  taken  off  plaintiff,  to  Set  aside  such  judgment  and  execution,  which 

?here  have"uen  the  sheriff  accordingly  did.     On  the  13th  of  October, 

either  an  under-  ^^    order    was    obtained    for   the   attorney    to   deliver 

taking  by  the  ^ 

party  to  pay  the  his  bill  of  costs,  to  be  taxcd  by  the  Master;  and  moro 
brought Tnto*^  than  One  sixth  having  been  taken  off  on  taxation,  ap- 
court,  wiih  an     pjjcation  was  made  that  the  plaintiff  should  be  allowed 

agreement  by        *  "^ 

the  party  that  it  (he  costs  of  the  tsxation.  That  application  was  opposed 
priated  to  that  and  refused  on  the  ground  that  the  order  for  taxation  did 
mhTrwfsl \i\T  "o'  contain  an  undertaking  to  pay  what,  upon  taxatioD« 
not  within  the     should  be  found  to  be  due.     It  also  appeared,  that  on  th« 

Stat.  2  Geo.  2,  rr  f 

c.  23,  B.  23.  5th  of  September,  a  notice  had  been  given  by  Mr.  Haydon 
(the  plaintiff's  late  attorney)  to  each  of  the  defendants 
not  to  pay  any  sums  due  on  the  judgment  to  any  person 
but  himself,  as  he  had  a  lien  on  the  judgment  for  his  costs 
of  the  cause.  Barsiow  having,  on  a  former  day,  obtained 
a  rule  calling  on  Mr.  Haydon  to  shew  cause  why  he 
should  not  pay  to  the  plaintiff  the  costs  of  the  taxation, 

Swann  now  shewed  cause,  and  contended,  that  as  there 
was  no  undertaking  by  the  party  to  pay  the  bill  of  costs 
when  taxed,  or  so  much  as  should  be  found  to  be  due,  the 
case  did  not  come  within  the  statute  2  Geo.  S,  c.  SS,  s.  tS, 
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tnd  therefore  that  tlie  Court  had  no  authority  to  order  Am*,  nf  vu^^ 
the  attorney  to  pay  the  costs  of  taxation. 

Barsiaw,  contra. — The  money  paid  into  Court  stands  in 
the  place  of  an  undertaking  by  the  party  to  pay  what 
shall  be  found  to  be  due,  especially  after  such  a  notice  as 
that  given  to  the  defendants  in  the  present  case.  [Parie^ 
B. — If  the  money  brought  into  Court  was  not  appropriated 
to  the  payment  of  the  bill  of  costs,  it  is  not  equivalent  to 
an  undertaking.  The  words  of  the  statute  are,  that 
**  upon  submission  to  pay  the  whole  sum  that  upon  taxa- 
tion shall  be  allowed/*  the  bill  delivered  may  upon  appli- 
cation be  referred  for  taxation,  without  bringing  the 
money  into  Court.  The  difficulty  here  is,  to  shew  that 
this  money  was  brought  into  Court  for  the  purpose  of 
paying  the  bill  of  costs,  or,  having  been  brought  into 
Court,  that  it  has  been  appropriated  afterwards  for  that 
purpose  by  agreement.]  It  is  submitted  that  this  money 
is  substantially  appropriated  to  that  purpose,  under  the 
circumstances  of  this  case.  The  attorney  gave  notice 
to  the  defendants  nut  to  pay  any  sums  due  on  the  judg- 
ment to  any  person  but  himself,  as  he  had  a  lien  onit  for 
his.  costs  of  the  cause.  After  that,  the  money  is  brought 
into  Court,  not  indeed  originally  for  this'  purpose,  but 
the  Court  afterwards  makes  an  order  for  the  attorney  to 
deliver  his  bill  for  taxation}  by  which  the  money  was  sub- 
stantially appropriated  to  the  payment  of  the  amount 
which  should  be  found  to  be  due. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged,  as  the  case  is  not  within  the 
statute.  The  money  was  not  brought  into  Court  originally 
for  the  purpose  of  settling  the  bill,  but  for  another  purpose, 
arising  incidentally,  and  after  that,  it  still  remained  so 
appropriated.  The  rule  must  therefore  be  discharged, 
but,  I  think,  without  costs. 
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Roosms 

V, 

Fbtusok. 


Parke,  B. — ^This  case  does  not  appear  to  me  to  he 
within  the  statute,  and  then  we  have  no  power  to  grant 
this  rule.  To  come  within  the  statute,  there  must  either  be 
an  undertaking  to  pay  the  bill,  or  money  must  be  brought 
into  Court,  and  agreed  by  the  party  to  whom  it  belongs 
that  it  shall  be  appropriated  to  that  purpose.  Here  there 
is  neither  of  those  requisites. 

Rule  discharged ,  without  costs. 


Where  a  de- 
fendant was 
arrested  under 
an  attachment 
oat  of  the  Court 
of  Chancery  for 
nonpayment  of 
costs,  and  a 
capias  utla- 
gatom  out  of 
this  Court,  at 
the  suit  of  the 
aame  party  who 
was  the  plaintiff 
in  the  equity 
anit,  was  on 
the  same  day 
lodged  with 
the  sheriff; 
and  the  arrest 
under  the  at- 
tadiment  was 
afterwards  set 
aside  by  the 
Court  of  Chan- 
cery, forirregu- 
]arity^— fieW, 
that  the  defend- 
ant was  entitled 
to  be  discharged 
as  to  the  capias 
utlagatom  also. 


Hall  v.  Hawkins. 

JtC.  V.  RICHARDS  had  obtained  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  cus- 
tody, and  why  the  proceedings  in  outlawry  taken  against 
him  should  not  be  set  aside.  It  appeared  from  the  affi- 
davits, that  an  attachment  had  issued  out  of  the  Court  of 
Chancery  against  the  defendant,  for  non-payment  of  costs 
in  a  suit  in  that  Court  instituted  against  him  by  the  present 
plaintiff;  and  the  defendant  was  taken  under  that  attach- 
ment. On  the  same  day,  a  capias  utlagatum  was  issued  out 
of  this  Court  against  the  defendant  in  this  cause,  and 
lodged  with  the  sheriff.  The  arrest  under  the  attachment 
was  afterwards  set  aside  by  an  order  of  the  Master  of  the 
Rollsj  for  irregularity.  Under  these  circumstances,  it 
was  contended  thar  the  plaintiff,  at  whose  suit  the  irreguUr 
process  had  issued,  could  not  avail  himself  of  the  subse- 
quent detainer. 

Barstow  shewed  cause. — Two  questions  arise  in  this 
case;  first,  whether  the  detainer  of  the  defendant,  on  the 
process  out  of  this  Court,  was  legal ;  next,  if  it  was,  whe- 
ther the  defendant  is  entitled  to  his  discharge  as  being  in 
custody  on  mesne  process,  and  if  so,  on  what  terms  ?  Now 
the  terms  of  the  order  of  the  Master  of  the  Rolls  shew 
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tbat  the  process  under  which  the  defendant  was  taken  &w^  ^  nsf» 
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was  irreguhir  only,  and  did  not  therefore  render  the  arrest     ^^^.^.Ji^ 

illegal*    That  being  so,  it  is  clear  that  the  subsequent        Hall 

detainer  would  not  be  avoided  thereby,  if  it  were  at  the      HAwuiif. 

suit  of  a  different  plaintiff;   Barratt  v.  Price  (a);   the 

question  is,  whether  that  is  so  where  it  is  at  the  suit  of  the 

same  party.    Now  the  custody  was  at  the  time  iegal^ 

although  irregular  as  regarded  the  plaintiff.    Where  a 

defendant  is  discharged  from  legal  custody,  whether  civil 

or  criminal,  it  has  been  held  that  he  has  no  privilege  from 

arrest  in  returning  home :  Anon  {b) ;  Goodwyn  ▼•  Lon^ 

don  (c).    In  Machin  v.  Warren  (d),  the  Court  refused  to 

discharge  the  defendant  from  custody  under  a  ca.  sa,  on 

the  ground  that  he  had  been  before  irregularly  taken  and 

discharged  under  criminal  process  at  the  suit  of  the  same 

plaintiff.     [Parke,  B. — The  objection  here  is,   that  the 

custody  is  unlawful  quoad  the  same  plaintiff— he  cannot 

take  advantage  of  his  own  wrong.     The  only  difficulty  I 

feel  is,  whether  a  capias  utlagatum  can  be  considered  as 

a  process  purely  for  the  benefit  of  the  party.    By  the 

practice  and  usage,  he  obtains  the  benefit  of  it ;  but  it  is 

not  his  writ,  like  a  ca.  sa.]     He  obtains  the  benefit  only 

by  means  of  an  application  to  the  Treasury,  which  is  a 

proceeding  that  a  court  of  law  cannot  take  notice  of. 

[^Parkef  B. — An  outlawry  may  be  reversed  without  an 

application  to  the  Crown.    If  the  writ  had  not  been  put 

in  motion  by   the  plaintiff,  it  never  would  have  been 

there.] 

Eichards,  contri,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — I  think  that  where  the  process 
is  at  the  suit  of  the  same  party,  we  must  consider  the 
irregularity  of  it  as  constituting  an  illegality  as  against 

(fl)  9  Bing.  666;  2  M.  &  Scott,  (c)  I  Ad.  &  E.  378;  3  Ner.  & 
634.  M.  879. 

(b)  1  Dowl.  P.  C.  1 57.  (d)  6  Bing.  1 76  j  2  M.  &  P.  279. 
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Awl.  ^  PUm^  biiii»  nUhough  not  as  against  the  sheriff  or  another  plaintiir. 

*  ^    It  is  an  unlawful  arrest  by  this  plaintiff':  then  be  detains 

Hal&        the  defendant  under  process  of  outlawry,  taken  out  for 

HAWKiiiik      ^^^  benefit.    The  case  falls  within  the  principle  that  a 

party  cannot  take  adrantage  of  his  own  wrong. 

Parks,  B. — It  seems  to  me  that  is  the  true  principle 
—that  the.  plaintiff  cannot  take  advantage  of  his  own 
wrong.  If  he  improperly  place  the  party  in  custody,  he  can- 
not detain  him  by  means  of  any  process  at  his  suit  and  for 
his  benefit.  The  only  doubt  I  had  was,  whether  this  was 
the  process  of  the  party  for  his  benefit :  but  I  think  we 
must  so  consider  it;  the  defendant  never  would  have 
been  taken  under  it,  if  it  had  not  been  put  in  motion  by 
the  plaintiff,  and  used  for  his  benefit  Strictly  speaking, 
the  process  of  attachment  is  not  at  the  suit  of  the  party, 
but  for  contempt  of  the  Court. 

GuRNEY,  B.,  conciurred. 

Rule  absolute  for  discharging  the  defendant 
out  of  custody ;  and  also  for  reversing  the 
outlawry,  on  the  defendant's  putting  in 
bail  in  the  alternative  (a)»  No  action  to  be 
brought. 

(a)  See  Levi  v.  ClaggtU,  1  M.  &  W.  547. 


Watson  v.  Carroll  and  Another. 

A  party  prifi-  v/ASE. — The  declaration  stated,  that  before  and  at  the 
arrest  red!lundo  ^^^^  of  the  Committing  of  the  grievances,  &c.,  the  plaintiff 

was  arrested  on 

a  writ  of  capias  ad  respondendum,  and  applied  for  and  obtained  a  Judge's  order  for  his  discharge 
in  that  action,  on  the  ground  of  his  privilege.  At  the  time  of  his  arrest,  other  writs  of  ca.  sa.  agsinst 
him  were  in  the  hands  of  the  thenfFt—Held,  that  tke  sheriff  was  justified  in  detaining  him  OA 
those  writs,  notwiChstaiidiog  notice  of  the  Judge's  order. 
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had  been  and  was  a  practising  barrister,  and  the  delTend-  AreA.  nf  piMt, 
ants  had  been  and  were  sheriff  of  Middlesex,  and  that 
the  plaintiff;  to  wit,  on  the  10th  of  August,  1838,  then 
being  such  barrister,  was  present  in  and  attended  the 
Court  of  Chancery,  before  the  Vice  Chancellor,  in  Lincoln's 
Inn,  in  the  county  aforesaid,  for  the  purpose  of  being 
heard  as  counsel  for  the  defendant  in  a  certain  suit, 
(naming  it) ;  and  that  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  plaintiff,  then  being  such  barrister, 
and  then  having  been  attending  the  sAid  Court,  was 
returning  to  hb  chambers,  situate,  &c. ;  and  that  the  de- 
fendants afterwards,  and  during  the  time  they  were  such 
sheriff,  to  wit,  on  &c.,  when  the  plaintiff  was  so  returning 
from  the  said  Court,  took  and  arrested  the  plaintiff  by  his 
body,  and  then  had  and  detained  him  the  said  plaintiff,  as 
such  sheriff,  by  virtue  of  a  certain  writ  of  capias,  bearing 
date  &o.,  issued  out  of  the  Exchequer  of  Pleas  at  West- 
minster, and  directed  to  the  defendants,  as  such  sheriff, 
by  which  they  were  commanded  not  to  omit  &c.,  but  to 
talce  the  plaintiff,  and  safely  keep  him  until  he  should 
have  given  bail,  or  made  deposit,  &c.,  in  an  action  on 
promises  at  the  suit  of  Clarke  and  Another,  or  till  the 
plaintiff  should  by  other  lawful  means  be  discharged  from 
their  custody  (indorsed  to  take  bail  for  30/.  and  upwards) ) 
and  that  afterwards,  to  wit,  on  the  11th  day  of  August, 
1838,  by  a  certain  order  of  Sir  John  Taylor  Coleridge, 
Knight,  one  of  the  Judges  of  the  Court  of  Queen's  Bench, 
made  in  the  said  last  mentioned  action,  bearing  date  oii 
the  day  and  year  last  aforesaid,  it  was  ordered  that  the 
plaintiff  should  be  discharged,  as  to  the  last  mentioned 
action,  out  of  the  custody  of  the  defendants  as  such 
sheriflj  &c.,  the  plaintiff  having  been  arrested  on  return- 
ing from  the  Court  of  Chancery  to  his  chambers;  of 
which  order,  and  of  its  having  been  made  on  the  ground 
of  the  plaintiff  having  been  privileged  from  arrest  as  a 
practising  barrister,  returning  from  the  Court  of  Chancery 
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JBcdk.  rfPUatt  to  hU  chambers,  the  defendants  had  notice;  and  it  then 
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became  the  duty  of  the  defendants,  at  such  sheriff,  to 

discharge  the  plaintiff  out  of  their  custody.  Breach, 
that  the  defendants  did  not  nor  would  discharge  the 
plaintiff  out  of  their  custody,  but  on  the  contrary  thereof, 
well  knowing  that  the  plaintiff  had  been  arrested  as  afore- 
said,  when  he  was  privileged  from  arrest  as  aforesaid, 
wrongfully,  maliciously,  unlawfully,  and  injuriously,  and 
against  the  will  of  the  plaintiff,  afterwards,  to  wit,  &c., 
kept  and  detained  the  plaintiff  in  their  custody  for  a 
long  time,  to  wit,  from  the  same  day  and  year  last  afore- 
said  until  the  S8th  day  of  September,  1838 ;  whereby  the 
plaintiff  not  only  suffered  great  anguish  and  pain  of  mind 
and  body,  and  was  prevented  from  attending  to  his  lawful 
affairs,  but  was  also  thereby  then  greatly  exposed  and 
injured  in  his  credit,  reputation,  and  circumstances^  and 
was  subject  and  put  to  divers  expenses,  to  wit,  to  the 
amount  of  100/.,  in  order  to  obtain  and  in  obtaining  his 
discharge. 

Pleas,  1st,  not  guilty  ;  Sndly,  that  before  the  defendants 
took  and  arrested  the  plaintiff  under  the  said  writ  of 
capias  as  in  the  declaration  mentioned,  to  wit,  on  the  ^th 
of  April,  1837,  one  William  Thomas  Bailey  sued  and 
prosecuted  out  of  the  Court  of  Common  Pleas  at  West- 
minster a  capias  ad  satisfaciendum  against  the  plaintiff, 
directed  to  the  sheriff  of  Middlesex,  by  which  her  Majesty 
commanded  the  said  sheriff  that  he  should  take  the  plain- 
tiff, if  he  should  be  found,  &c.,  and  him  safely  keep,  so 
that  he  the  sheriff  might  have  the  plaintiff's  body  before 
her  Majesty's  Justices  at  Westminster,  immediately  after 
the  execution  thereof,  to  satisfy  the  said  W.  T.  B.,  as 
well  of  a  certain  debt,  &c.  (stating  the  debt  and  damages 
recovered) ;  and  that  he  the  said  sheriff  should  have  then 
there  that  writ ;  which  writ  afterwards,  and  before  the 
return  thereof,  and  before  the  arrest  in  the  declaration 
mentioned,  to  wit,  on,  &c.,  was  delivered  to  the  defend- 


HILARY  TERM,  2  VICT.  595 

ants,  who  then  and  from  thenceforth  until,  and  at  and  after  &»*•  ^  Pk^ 
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the  time  of  their  keeping  and  detaining  the  plaintiflf,  as  in 

the  declaration  mentioned,  were  sheriff  of  Middlesex,  to 
be  executed  in  due  form  of  law :  and  the  defendants  say, 
that  afterwards,  and  before  the  return  of  the  writ  of  capias 
ad  satisfaciendum,  and  while  the  same  remained  in  their 
possession  as  such  sherifF,  unexecuted  and  in  force,  they 
the  defendants  did  (without  the  privity  or  interference  of 
the  said  W.  T.  B.)  take  and  arrest  the  plaintiff  under  the 
writ  of  capias  as  in  the  declaration  mentioned ;  and  there- 
upon they,  the  defendants,' held  and  detained  the  plaintiff 
in  their  custody  as  such  sheriff,  as  well  under  the  said 
writ  of  capias  ad  satisfaciendum,  as  under  the  said  writ  of 
capias  in  the  declaration  mentioned,  until  they  received 
notice  of  the  said  order  made  by  the  said  Sir  John  Taylor 
Coleridge,  as  in  the  declaration  mentioned ;  and  that  from 
and  after  the  time  when  they  received  such  notice  of  the 
said  order,  they  the  defendants  kept  and  detained  the 
plaintiff  for  the  time  in  the  declaration  alleged,  in  their 
custody  as  such  sheriff  as  aforesaid,  under  and  by  virtue  of 
the  said  writ  of  capias  ad  satisfaciendum,  the  plaintiff  not 
having  been  lawfully  discharged  therefrom,  during  all  the 
time  aforesaid ;  which  are  the  grievances,  &c.  Verification. 

The  third  and  fourth  pleas  were  similar  to  the  second, 
except  that  they  were  founded  on  writs  of  ca.  sa.  sued  out 
by  other  plaintiffs. 

Special  demurrer  to  each  of  the  three  special  pleas, 
assigning  for  causes,  that  the  pleas  are  no  answer  to  the 
declaration,  as  the  plaintiff  seeks  to  recover  damages  for 
the  malicious  keeping  and  detaining  of  his  body  after 
notice  of  the  order  for  his  discharge,  and  with  full  know- 
ledge by  the  defendants  that  he  had  been  arrested  when 
privileged  from  arrest,  and  that  the  order  for  his  discharge 
had  been  madeon  thegroundof  his  having  been  so  privileged 
from  arrest :  that  the  keeping  and  detaining  of  the  plain- 
tiff with  full  notice  of  all  the  circumstances  was  wrongful 
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fM€h.  of  PUai^  and  malicious ;  and  that  it  was  the  duty  of  the  defendanli, 
on  receiving  notice  of  the  Judge's  order,  and  of  the  ground 
on  which  it  had  been  made,  to  discharge  the  plaintiff  from 
their  custody,  notwithstanding  their  possession  af  the 
writ  of  capias  ad  satisfaciendum. 
Joinder  in  demurren 

Siammers,  in  support  of  the  demurrer. — These  pleas 
are  no  answer  to  the  declaration.  The  point  raised  in  this 
case  has  never  been  expressly  decided,  but  it  is  indirectly 
referred  to  in  several  cases.  It  is  true,  that  it  is  stated  in 
the  Judge's  order  to  be  a  discharge  in  that  action  only ; 
but  it  is  also  stated  to  be  on  the  ground  of  privilege.  In 
Tarlion  v.  Fisher  (a),  it  was  held  that  a  sheriff  was  not 
liable  in  an  action  of  trespass  and  false  imprisonment  for 
arresting  a  privileged  person ;  but  Lord  Mansfield  puts  it 
on  the  express  ground  of  the  distinction  between  trespass 
and  case^  in  which  "  malice,  or  the  quo  animo,  is  the  very 
gist  of  the  action ; "  and  he  says,—"  Whether,  if  the 
defendants  bad  done  any  thing  oppressive,  with  full  notice 
of  all  the  circumstances,  an  action  on  the  case  might  be 
maintained,  is  another  question."  Here  the  sheriff  Aadf  full 
notice  of  the  privilege,  and  of  the  order  for  the  plaintiff's 
discharge  on  that  ground.  In  Stokes  v.  White  (&),  where 
it  was  held  that  case  was  not  maintainable  by  a  debtor 
against  his  creditor  for  procuring  him  to  be  arrested  while 
he  was  privileged  as  a  witness  under  a  subpcena,  it  not 
being  shewn  that  the  creditor  had  any  knowledge  that  he 
was  attending  as  a  witness,  when  he  delivered  the  writ  to 
the  sheriff  to  be  executed ;  Lord  Lyndhurst,  C.  B.,  refers 
to  the  dictum  of  Lord  Mansfield  above  cited,  as  an  autho- 
rity. [Parte,  B. — The  Judge's  order  was  notice  to  the 
sheriff  that  the  plaintiff  was  entitled  to  his  discharge  in 
that  action ;  but  what  notice  is  there  as  to  the  others  ?J 

(a)  OougL  671.  ib)  1  C.  M.  &  R.  223. 
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The  privilege  eunclo,  &c.  applies  to  all  wriU,  whether  of  ^*«*-  •{^'^* 
mesne  or  final  process.  [Alderson^  B. — But  the  plaintiff  s^....^^^^^ 
does  not  take  advantage  of  it  to  that  extent ;  there  are  Watson 
four  writs  against  him,  and  he  takes  advantage  of  bis  Caraoll. 
privilege  only  as  to  one.]  As  soon  as  the  knowledge  of 
the  privilege  is  brought  home  to  the  sherifi,  he  is  bound 
to  take  notice  of  it  to  its  full  extent.  [Lord  Abinger^ 
C  B. — How  can  he  tell  but  that  the  plaintiffs  in  the  other 
actions  might  have  shewn  that  the  party  was  not  entitled 
to  his  discharge?]  It  may  be  that  the  sheriff  concealed 
from  him  the  fact  of  other  writs  being  out  against  bim. 
[Lord  Abinger^  C.  B. — Then  the  declaration  should  have 
so  alleged.]  It  is  submitted  that  the  plaintiff  was  not 
bound  to  shew  it.  If  he  was  privileged  from  arrest  on  the 
mesne  process,  he  must  have  been  so  also  as  to  the  other 
writs  in  the  sheriff's  hands.  [Alderson,  B. — There  is  no 
averment  in  the  declaration,  that  he  desired  the  sheriff 
to  discharge  him  from  the  writs  of  ca.  sa.]  It  is  alleged 
that  the  sheriff  detained  him  against  bis  will,  which  is 
equivalent.  [^Parke,  B. — "So ;  it  is  consistent  with  that, 
that  he  never  asked  to  be  discharged.  Surely  the  execu- 
tion plaintiffs  have  a  right  to  be  heard  as  to  whether  the 
party  ought  to  be  discharged.  Aklerson,  B. — Suppose 
the  plaintiff  in  the  first  action  colludes  with  the  debtor, 
is  the  plaintiff  in  the  second  to  be  bound  ?  Parke,  B. — 
The  question  here  is,  whether  it  was  oppressive  conduct 
in  the  sheriff  to  detain  the  plaintiff  in  one  action,  after  he 
had  been  discharged  in  another  on  the  ground  of  privi- 
lege.] 

Kennedy,  for  the  defendants,  (having  referred  to  Sharp* 
lin  V.  Hunter  (a))^  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — ^There  is  nothtog  in  this  ease 
to  shew  that  any  oppression  was  exercised  towards  the 

(a)  6  Dowl.  P.  C.  632. 
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SjteK  0/  Phot,  plaintiff.    He  applies  for  his  discharge  in  one  action  onl)'. 

s...^^.,.^    If  the  sheriff  were  on  his  own  authority  to  discharge  him 

'  WATioir       in  the  other  actions  in  which  he  had  made  no  applicatioDp 

Caeeoli.*     ho^  could  he  defend  himself  in  an  action  for  an  escape  i 

I  do  not  see  how  he  could  have  acted  otherwise.     If  it 

had  appeared  that  the  sheriff  had  maliciously  concealed 

from  the  plaintiff  the  fact  of  his  having  other  writs  against 

him,  that  might  have  given  some  colour  to  the  case :  the 

plaintiff  might  say  the  sheriff  kept  him  in  ignorance^  in 

order  to  prevent  his  obtaining  his  discharge  at  the  same 

time  in  the  other  actions.    But  for  aught  that  appears, 

the  plaintiff  in  the  action  in  which  he  applied  might  not 

be  able  to  shew  circumstances  in  answer  to  the  application, 

which  the  plaintiffs  in  the  other  actions  might*     They 

also  have  a  right  to  be  heard. 

Parke,  B. — I  am  of  the  same  opinion,  that  this  action  is 
not  maintainable.  Conceding  that  it  would  lie  for  mali- 
ciously and  oppressively  arresting  a  party  desirous  of  exer- 
cising his  privilege,  and  with  the  knowledge  that  he  had 
it,  this  is  not  that  case.  It  is  clear  that  no  action  would 
lie  on  the  judge's  order;  the  only  use  that  could  be  made 
of  it  would  be  as  a  notice  to  the  sheriff  that  the  plaintiff 
was  entitled  to  his  discharge,  as  appeared4o  the  judge,  on 
theground  of  privilege  redeundo.  Then  is  the  sheriff  bound 
to  act  on  it  in  the  other  actions  in  which  the  plaintiff  is  in 
his  custody?  On  the  contrary,  I  think  he  would  be 
liable  to  an  action  for  an  escape  if  he  discharged  him, 
having  no  notice  of  his  discharge  in  those  actions ;— jn 
which  the  plaintiff  may  well  have  had  his  reasons  for 
desiring  to  remain  in  custody«  The  discharge  is  directed 
on  the  ground  that  the  party  is  desirous  to  avail  himself 
of  his  privilege:  but  non  constat  that  the  plaintiff  had  any 
desire  to  do  so  as  to  those  actions. 

Alderson,  B. — I  am  of  the  same  opinion.     This  is  the 
case  of  a  party  arrested  while  having  privilege :  perhaps 
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that  is  a   ground    of  discharge   which   applies  to  all  E*eh.  of  Phas, 

writs  under  which  he  is  kept  in  custody;  but  he  applies         ^      ' 

for  and  obtains  his  discharge  in  an  action  only.    If  the 

sheriff  were  bound  of  his  own  authority  to  discharge  him 

as  to  M,  this  consequence  would  follow;  that  a  party 

might  claim  to  be  discharged,  not  being  really  entitled  to 

the  privilege  at  all,  but  applying  in  a  suit  in  which  the 

plaintiff  did  not  know  the  facts,  whereas  the  plaintiffs  in 

the  other  actions  might  know  of  some  diversion  extra  viam : 

so  that  he  might  obtain  his  discharge  by  applying  against 

one  party  ignorant  of  the  facts,  and  obtain  his  discbarge 

as  against  parties  who  might  know  that  he  was  not  entitled 

to  any  order  at  all.    The  order,  therefore,  operates  only 

in  the  one  case  for  which  it  is  made ;  therefore  the  sheriff 

is  bound  to  keep  him  in  the  other  cases. 


Judgment  for  the  defendants. 


Dob  d.  Thomas  Amlot  and  Rachel  his  Wife,  and 
Daniel  Davies,  v.  Rses  Davies. 

JjjJECTMENT  to  recover  an  undivided  moiety  of  a  A  tettaior  de- 
dwelling-house  and  garden,  and  premises,  situate  in  the  houses  and 

gardens  to  his 
wife  daring  her  widowhood;  and  after  the  determination  of  that  estate,  to  the  use  of  all  and  rrery 
of  his  child  or  children  by  his  said  wife,  equally  to  be  divided  between  them,  share  and  share 
alike,  and  the  lawful  iisue  of  their  or  her  or  his  bodies  or  body;  and  for  default  of  such  issue,  to 
the  use  of  his  nephew  in  fee.  By  a  subsequent  clause,  he  devised  and  bequeathed  to  his  daughter 
F.  the  sum  of  300/.,  to  be  paid  when  she  attained  21,  and  the  house  wherein  she  then  lived  [one 
of  those  before  devised],  after  her  mother's  decease  or  marriage;  and  to  his  daughter  R.  the  sum 
of  300A,  to  be  paid  when  she  attained  21,  and  the  house  in  the  occupatiyi  of  D.  [the  other  of 
those  before  devised],  after  her  mother's  decease  or  marriage;  and  in  case  of  either  of  his  daughter! 
dying  without  lawful  i«sue  before  the  said  sum  or  sums  were  paid,  then  the  share  or  shares  of  her 
or  them  so  dying  to  be  divided  amongst  the  survivors  or  survivor  of  them. 

The  testator  had  no  other  property  but  the  two  houses,  and  no  children  except  the  two  daughters^ 
who  both  survived  him  and  his  wife.  F.  married,  had  a  child  which  died,  and  died,  leaving  her 
husband,  and  also  her  sister  F.,  surviving  her : — Held,  that,  on  the  construction  of  the  whole  wtlU 
an  estate  for  life  was  given  (subject  to  the  devise  to  the  widow)  to  each  daughter  in  severalty  in 
one  house,  with  remainder  in  both  to  the  testator's  children  as  tenants  in  common  in  tail ;  and 
therefore  that  R.  was  entitled,  on  F.'s  death,  to  recover  a  moiety  of  the  house  devised  to  F. 

SembUf  that  F.'s  husband  was  entitled  to  the  other  moiety  thereof  aa  tenant  by  the  curtesy, 
F.'f  eitate  for  life  therein  having  merged  in  her  estate  tail. 


YOL.  IV. 
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£«*.  0/  Pkoi,  parish  of  St.  Mary,  Cardigan,  in  the  county  of  Cardigan. 
On  the  trial,  at  the  Summer  Aasizes,  1838,  for  that  county, 
before  Gurnejfy  B.,  a  verdict  was  found  for  the  pkintiff,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : — 

David  James,  being  seised  in  fee  of  the  house  and 
garden  in  question,  and  of  another  dwelling-house  and 
garden  in  the  occupation  of  one  David  Davies,  on  the  10th 
of  January,  1817,  duly  made  and  executed  his  will  so  as 
to  pass  real  estates ;  the  material  parts  of  which  were  as 
follows : — "  I  give  and  devise  all  that  my  messuage  or 
dwelling-house  and  gardens,  with  the  rights,  members, 
and  appurtenances  thereunto  belonging,  in  the  tenure  and 
occupation  of  David  Davies ;  and  also  all  that  other  my 
messuage  or  dwelling-house,  and  garden,  with  the  rights, 
members,  and  appurtenances,  wherein  I  now  reside,  and 
both  situate  in  Pendre,  in  the  town  of  Cardigan,  in  the 
county  of  Cardigan,  unto  the  Rev.  Daniel  Davies,  of  the 
town  of  Cardigan  aforesaid,  and  John  Mathias,  of  the 
same  place,  malster,  and  their  heirs ;  to  have  and  to 
hold  the  same  hereditaments,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  unto  the  said 
Daniel  Davies  and  John  Mathias,  and  their  heirs,  in  trust 
to  and  for  the  several  uses,  intents,  and  purposes,  and  under 
and  subject  to  the  several  powers,  limitations,  and  agree* 
ments,  in  this  my  will  mentioned,  limited,  and  declared 
of  and  concerning  the  same,  that  is  to  say :  upon  trust 
that  they  the  said  Daniel  Davies  and  J.  Mathias  do  and 
shall  pay  and  apply  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  unto  my  dear  wife  Margaret 
James,  yearly  and  every  year  during  so  long  a  time  as  ehe 
shall  remain  my  widow ;  and  from  and  after  the  determine 
ation  of  that  estate,  to  the  use  and  behoof  of  all  and  every 
of  my  child  or  children  by  my  said  wife  Margaret  James, 
equally  to  be  divided  between  them,  share  and  share 
alike,  and  the  lawful  issue  of  their  or  her  or  his  bodies  or 
body,  for  ever ;  and  for  default  of  such  issue,  to  the  use 
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and  behoof  of  my  nephew  David  James,  son  of  Evan  4^A.  of  Pkm, 

JameSi  late  of  Yagurenioni  deceased^  his  heirs  and  assigns 

for  ever.    I  give^  de? ise,  and  bequeath  unto  my  daughter^ 

Frances  James,  the  sum  of  S00/,|  to  be  paid  her  when  she 

attains  the  age  of  twenty-one  years,  and  the  house  where       p^^Bs. 

she  now  lives^  after  the  decease  of  her  mother,  or  the  day 

of  intermarriage.    Also  I  give,  devise,  and  bequeath  unto 

my  daughter,  Rachel  James,  the  sum  of  SOOL,  when  she 

attains  the  age  of  twenty^^one  years,  and  the  house  now  in 

the  occupation  of  Mr.  David  Davies,  after  the  decease  of 

her  mother,  or  the  day  of  intermarriage :  and  in  case  of 

either  of  my  daughters  aforesaid  dying  without  lawful 

issue  before  the  said  sum  or  sums  are  paid,  then  the  share 

or  shares  of  her  or  them  so  dying  to  be  divided  amongst 

the  survivors  or  survivor  of  them.'* 

The  testator  died  in  November,  18S1,  without  having 
altered  or  revoked  his  will,  leaving  his  wife  Margaret,  and 
two  children  only,  viz.  the  daughters  of  him  and  his  said 
wife  Margaret,  mentioned  in  bis  will,  surviving  him.  The 
house  and  garden  and  premises  in  question,  are  the  house 
knd  premises  devised  in  the  former  part  of  the  will,  as  the 
house  in  which  the  testator  then  resided;  and  in  the  latter 
part  of  the  will,  as  the  house  wherein  his  daughter 
Frances  James  lived. 

*  Margaret  James,  the  testator's  widow,  on  his  death, 
took  possession  of  both  the  houses  and  gardens  mentioned 
in  the  will,  and  continued  in  the  receipt  of  the  rents  and 
profits  thereof  until  her  death,  which  happened  on  June 
1st,  1888. 

'  At  the  time  of  the  making  of  the  will,  the  testator  was 
aged  fifty-three  years,  and  his  wife  Margaret  was  aged 
forty-five  years. 

'  On  the  death  of  the  widow,  the  testator's  daughter 
Frances,  who  attained  her  age  of  twenty-one  years  on  the 
fiOth  of  September,  1828,  and  who,  between  the  dates  of 
the  death  of  her  said  father  and  modier,  namely^  on  the 

ss3 
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jSnh.ofPUa»,  10th  of  December,   1829,  bad  married  the  defendant 
1S39* 

Rees  Davies,  took  possesiion  of  the  house  and  garden 

and  premises  in  question ;  and  the  testator's  daughtei; 

Rachel,  (who,  on  the  3rd  of  August,  183S,  married  Thomas 

Amlot,  the  lessor  of  the  plaintiff),  took  possession  of  the 

house  and  garden  described  in  the  will  as  the  house  and 

garden  in  the  occupation  of  David  Davies.    The  testator's 

daughter  Frances  died  in  the  month  of  October,  1838, 

leaving  her  husband  and  their  only  child  Hannah «  her 

surviving.    Hannah  died  on  the  15th  of  October,  18S6, 

an  infant  and  unmarried.    The  day  of  the  demise  laid  in 

the  declaration  is  January  2nd,  1837.    Daniel  Davies,  the 

lessor  of  the  plaintiff,  is  the  devisee  in  trust  mentioned  in 

the  testator's  will.    John  Mathias,  the  other  trustee,  died 

many  years  ago.    The  houses  mentioned  in  the  former 

and  latter  part  of  the  will  are  the  same. 

The  question  for  the  opinion  of  the  Court  is^  whether, 

on  the  construction  of  the  will,  the  plaintiff  was  entitled 

to  recover  in  this  ejectment. 

E.  V.  Williamsjor  the  lessors  of  the  plaintiff.— On  the 
proper  construction  of  this  will,  an  estate  is  given  to  the 
wife  during  her  life  or  widowhood,  with  remainder,  as  to 
the  house  and  premises  in  question,  to  the  testator's 
daughter  Frances  for  life,  with  remainder  to.  the  testator^s. 
children  as  tenants  in  common  in  tail,  with  remainder  to 
the  nephew  in  fee.  On  the  death  of  the  widow,  there- 
fore, Frances  became  possessed  as  tenant  for  life,  with  re- 
mainder to  herself  and  her  sister  as  tenants  in  common  in 
tail ;  as  to  one  undivided  moiety,  the  two  estates  coalesced 
by  way  of  merger,  and  Frances  became  tenant  in  tail  as  to 
that  moiety,  with  an  estate  for  life  in  the  other ;  on  her 
death,  her  husband  became  tenant  by  the  curtesy  as  to  the 
former  moiety,  and  the  other  sister,  Rachel,  became  tenant 
in  tail  in  possession  of  the  latter.  The  only  apparent 
diflSculty  b,  that  the  earlier  part  of  the  will  purports  to 
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devise  the  two  houses  in  terms  which  would  oive  an  estate  £m^  •/  ^<f«f 

1839* 
tail  to  all  the  children^  whereas,  hy  the  subsequent  clausei 

ihey  are  given  to  the  two  daughters  in  severalty,  without 
any  words  of  limitation.  [Parke,  B. — It  is  not  difficult  to 
conjecture  what  the  testator  meant — to  leave  one  house  to  j)JI'im. 
one  daughtjjer  in  tail,  the  other  to  the  other  in  tail.]  If  so, 
quod  voluit  non  dixit :  the  Court  cannot  legally  deduce 
such  an  intention  from  the  words  of  the  will.  There  are 
two  principles  laid  down  as  to  the  interpretation  of  wills, 
both  of  which  are  applicable  here.  First,  effect  must  be 
given,  if  possible,  to  every  word  in  the  will ;  and  therefore, 
if  it  contain  two  dispositions  of  the  same  property,  they 
must  be  reconciled,  if  possible,  and  some  effect  given  to 
both ;  if  there  be  a  partial  inconsistency  between  them, 
the  one  qualifies  the  other.  Here  the  testator  first  gives  a 
tenancy  in  common  in  tail  to  all  his  children ;  then,  in  the 
subsequent  clause,  he  gives  a  house  to  each  daughter,  with- 
out words  of  limitation ;  i.  e.  life  estates  in  each :  in  order, 
therefore,  to  give  effect  to  both,  this  latter  devise  should  be 
read  as  coming  before  the  devise  in  tail,  i.  e.  so  as  to  give 
estates  for  life  to  each  in  severalty,  with  remainder  to  all  the 
children  as  tenants  in  common  in  tail.  The  rule  is  thus 
atated  by  Mr.  Jarman,  in  his  edition  of  Powell  on  Devises, 
Vol.  1,  p.  363,  where  the  cases  are  collected : — *'  The  rule 
that  gives  effect  to  the  latter  part  of  a  will,  to  the  subver- 
monof  the  former,  is  never  applied  but  on  the  failure  of 
6wry  atten^pt  to  give  the  whole  such  a  construction  as  will 
render  every  part  of  it  effective.  In  the  accomplishment 
of  this  object,  the  local  order  of  the  clauses  or  limitations 
^ill  be  disregarded,  provided  the  Court  can,  by  the  tran- 
sposition of  them,  deduce  a  consistent  disposition  from 
the  whole."  Another  principle  is,  that  a  devise  is  not  to 
be 'construed  exclusively  with  reference  to  the  present 
state  of  circumstances,  but  regard  is  to  be  had  to  other 
drcumstances,  under  which  the  Court  might  be  called  upon 
to  ^construe  the  limitations.     Now  here  it  appears  that 
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Exeky^PkM,  ihefa  are  no  Other  children  but  the  tiro  danghtorti  endl 
that  they  both  surviTed  the  testator:  and  it  may  therefore 
be  said  that  he  intended  only  his  daoghters  who  were 
then  living  to  take.  But  the  gift  is  not  only  to  all  and 
every  his  child  or  children^  but  also  *'  to  the  lawful  issue 
of  their«  hiii  or  her  bodies  or  body.*'  It  will  be  said  that 
the  word  **  his'' must  be  rejected;  but  that  would  be 
wholly  inconsistent  with  the  expressed  view  of  the  testaton 
[Parie,  B. — ^The  clause  contemplates  an  after*bom  son.] 
In  Chambers  v.  Brail8ford{a\  Lord  Eldon  says:  ''  The 
rule  iSf  that  words  are  not  to  be  rejected  unless  you  can*- 
not  by  any  possibility  give  them  a  rational  construction*^ 
Here  an  obvious  construction  may  be  given  to  the  word 
''  his."  Can  it  be  saidi  if  the  testator  had  afterwards  had 
a  soil  bom,  that  he  would  not  share  with  his  sisters?  Or 
suppose  the  daughters  had  died,  leaving  him  surviving, 
could  it  be  said  the  estate  would  go  over  to  the  nephew  t 
[Lord  Abifiger,  C.  B. — ^We  clearly  cannot  construe  the 
devise  on  the  ground  that  the  testator  intended  to  limit  k 
to  these  two  daughters.]  The  argument,  then,  on  the 
other  side  must  be,  that  the  latter  devise  to  the  daughtera 
in  severalty  imports  a  fee,  and  is  a  revocation  of  the  first; 
but  that  is  in  contravention  of  the  rule  of  law  already 
stated.  [He  then  argued  that  the  estates  for  life  and  in 
tail  in  Frances's  moiety  would  coalesce  in  the  same  manned 
as  in  an  entirety ;  and  cited  1  Prest.  Estates,  SMI ;  S  Rol. 
Abr. 417,  Remainder,  (Q),  pi  6 ;  18  Vin.  AbfiSMi  pi.  6jJ 

J*  FFj&on,  contra.^— The  propositions  of  law  laid  down  on 
the  other  side,  as  to  the  rules  for  the  construction  of  wiUs»  are 
not  disputed :  a  further  rule  is  also  laid  down  in  the  work 
already  cited,  viz.,  that ''  where  the  intention  is  obscured 
by  conflicting  expressions,  it  is  to  be  sought  rather  in  a 
rational  and  consistent,  than  an  irrational  and  inconsistent 

i 

(«)  19Ve8.658. 
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purpose.*^  {a)  And  again—"  All  the  parts  of  a  wUl  are  to  be  £»«*•  pf  Pi^^h 
construed  in  relation  to  e&ch  other»  and  so  as,  if  possible,  *  ^ 

to  form  one  consistent  whole ;  but  where  several  parts  are  Dob 
absolutely  irreconcileable,  the  latter  will  prevail.'*  (b)  Here  amlot 
it  is  contended,  first,  that  the  testator  must  be  considered  d^vIes. 
as  having  intended  by  the  first  devise  to  give  an  estate 
tail  in  severalty  in  each  house  to  each  daughter ;  but  if 
not,  that  by  the  subsequent  clause  he  gives  an  estate  in 
fee  to  each  in  each.  If  the  question  depended  solely 
on  the  words  of  the  former  clause,  it  would  be  clear 
that  they  took  an  estate  as  tenants  in  common  in  tail,  by 
force  of  the  words  "  equally  to  be  divided ; "  Fisher  v. 
Wigg  (c).  But  in  the  subsequent  part  of  the  will,  the  tes- 
tator shews  how  he  means  that  this  ''  equal  division " 
should  be  made;  viz.,  by  giving  a  house  to  each.  Sup- 
pose he  had  said  ''  equally  to  be  divided  between  them,  viz., 
one  house  to  Frances,  and  one  to  Rachel/'  he  would  have 
shewn  clearly  that  he  did  not  mean,  to  be  divided  by  a  bill 
for  a  partition ;  and  the  terms  of  this  will  are  in  effect  the 
same.  The  subsequent  clause  explains  also  what  he 
means  by  the  words  "  all  and  every  of  my  child  or  children," 
viz.,  his  two  daughters.  As  to  the  word  "  his,"  the 
Court,  looking  to  the  latter  part  of  the  will,  should  reject 
it.  It  may  be  observed »  that  this  is  not  the  only  verbal 
inaccuracy — the  words  ''  survivors  of  the  two  daughters 
are  also  clearly  inaccurate.  On  the  argument  urged  for 
the  plaintiff,  one  leading  principle  by  which  the  testator 
was  governed,  viz.,  equality  of  division,  must  be  violated'; 
since,  if  it  be  well  founded,  the  issue,  if  there  had  b6en 
any,  of  the  deceased  daughter,  would  get  three-fourths  of 
the  property,  viz.,  one  house  as  tenant  in  tail,  and  half  of 
the  other  by  this  ejectment.     In  Atkins^  Case  (cQ,  a  tea* 

(a)  2  Pow.  Dev.,  by  Jarman,  7 ;  (c)  2  P.  Wms.  14 ;  Ld.  Raym. 

see  Jenkim  ▼.  Eerria,  4  Madd.  622;  1  Salk.  391;  3  Salk.  206^; 

82.  12Mod.296$  Gom.88. 

(6)  Id.  6.  (lO  Moore,  593. 
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Eich.  of  Pkas,  tator  devised  to  John  Atkins  and  the  heirs  of  his  bodvi 

18S9 

and  in  a  subsequent  clause  said,  ''Item,  I  will  that  after 

the  decease  of  my  son  John,  my  land  shall  remain  to 
George,  son  of  John : "  and  it  was  held  that  John  had  an 
estate  tail  notwithstanding  the  latter  words.    The  con<r 
struction  adopted  on  the  other  side  is  most  inconyenient: 
the  plaintiff  admits  that  each  daughter  is  entitled  for  life 
to  a  separate  house ;  but  as  soon  as  one  of  them  dies,  the 
testator's  implied  declaration  that  he  so  distributed  them 
as  being  of  equal  value,  is  annulled,  and  recourse  must  be 
bad  to  an  ejectment  or  a  bill  in  equity. 
•    But,  secondly,  by  the  latter  clause  of  the  will  an  estate 
in  fee,  and  not  for  life  only,  is  given  in  each  house.     It  is 
to  be  observed  that  it  is  a  gift  of  money  and  land  toge- 
ther; and  the  testator  then  declares,   that  "  in  case  of 
either  of  his  daughters  aforesaid  dying  without  lawful 
issue,  before  the  said  sum  or  sums  are  paid,  (that  is,  under 
twenty-one,)  then  the  share  or  shares  of  her  or  them  so 
dying  to  be  divided  amongst  the  survivors  or  survivor  of 
them."    Now  the  words  "  share  or  shares "  would  com- 
prehend  the  real  estate  before  given  to  them,  as  well  as 
the  money;  Doe  d.  Stopford  v.  Siopford{a)\  and  if  an 
estate  be  limited  over  on  the  death  of  the  devisee  under 
twenty-one,  that  enlarges  the  devise  to  a  gift  in  fee  simple, 
by  implication  that  it  is  to  go  over  in  that  event  only. 
[Parket  B. — Does  not  the  context  here  shew  that  the 
words  "  share  or  shares"  apply  to  the  money  onlyfj 
They  are  words  not  properly  applicable  to  a  gift  of  spe- 
cific sums  to  each  legatee.    In  Doe  v.  Siopford,  there 
were  pecuniary  bequests  to  which  the  word  ''  share"  might 
strictly  and  technically  apply,  yet  it  was  held  to  include 
leasehold  property  also.     Hardman  v.  Johnson  (6),  and 
Doe  d.  Gibson  v.  Gell  (c),  are  decisions  to  the  same 
effect  on    similar    words.    [Alderson,    B. — The    words 

(a)  5  East,  601.  (6)  3  Meriv.  347- 

{c)  4  D.  &  R.  387;  2  B.  &  Gr.660. 
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''  share  or  sbares**  here  are  ako  inaccuratej  because  cer-  Jbwi.  Vpimi, 


teinly  each  had  but  one  share.] 

Williams,  in  reply,  was  stopped  by  the  Court* 

Lord  Abinoer,  C.  B. — Whatever  may  have  been  the 
intention  of  the  testator,  we  are  bound  to  collect  it  from 
the  words  of  the  will :  and  the  construction  must  be  just 
the  same  as  if  be  had  left  more  children,  and  more  pro- 
perty. He  first  devises  his  two  houses  to  his  wife  for 
life,  with  remainder  to  all  and  every  his  child  and  chil- 
dren, equally  to  be  divided  between  them,  in  tail ;  and 
afterwards  devises  to  one  daughter  one  of  the  houses,  and 
to  the  other  the  other,  without  any  words  of  limitation. 
Taking  the  whole  will  together,  as  we  are  bound  to  do, 
thie  effect  is,  that  there  is  a  devise  to  the  wife  for  life,  then 
an  estate  for  life  to  each  of  the  daughters  in  one  house, 
with  remainder  in  the  whole  to  the  children  of  the  tes- 
tator as  tenants  in  common  in  tail.  The  consequence  is, 
that  the  plaintiff  is  entitled  to  recover  a  moiety  of  the  house 
which  is  in  the  possession  of  the  defendant. 

Parke,  B. — I  entirely  concur.  If  we  were  at  liberty  to 
substitute  conjecture  for  the  words  of  the  will,  I  should 
certainly  consider  it  most  probable,  that  the  testator 
intended  to  give  a  house  to  each  of  his  daughters  and 
their  respective  issue.  But  our  duty  is  not  to  decide  upon 
conjecture,  but  to  construe  the  words,  adopting  certain 
recognised  rules  of  construction.  Now,  adopting  the 
rule  which  has  been  properly  applied  by  Mr.  Williams, 
that  we  are  to  make  all  the  parts  of  the  will  reconcileable 
if  possible,  I  think  we  may  in  this  case  make  the  whole 
consistent ;  viz.,  by  giving  an  estate  for  life  in  severalty  to 
each  of  the  daughters  in  one  house,  with  remainder  in 
both  of  them  to  the  two,  as  tenants  in  common  in  tail. 
Effect  is  thus  given  to  every  word  in  the  will ;  and  so 


1830. 


6QB  CA8B8  IV  THB  SXCHBQVVRt 

BMch,  t/fua$,  construing  it,  the  consequence  is,  that  the  plaintiff  is 
entitled  to  recover  a  moiety  of  the  house  devised  to 
Frances. 

AldersoNi  B.|  concurred. 

Judgment  for  the  plaintiff* 


HBTUERIMaTON  V.  ROBINBOK. 

By  agreement  jSY  an  agreement  of  reference,  the  matters  in  dispute  in 

a  eawwM  this  cause  were  referred  to  two  arbitrators,  with  a  power 

"w"ato^  wiSi  *^  *'^®°*  *^  appoint  an  umpire.     It  was  also  agreed  that 

power  to  ap-  the  costs  already  incurred  should  abide  the  event  of  the 

pire,  the  costi  award,  and  the  costs  of  the  reference  should  be  in  the 

abide' the^erent;  discretion  of  the  arbitrators ;  and  that  the  parties,  and  each 

and  the  said  ^f  them,  "  should  and  would  well  and  truly  stand  to,  obey, 

parties  thereby  '                                                                     J                   9          j9 

bound  them-  abide  by,  perform,  fulfil  and  keep  the  award  of  the  two 

to,  obey,  and  arbitrators  and  their  said  umpire,  so  as  the  award  of  the 

"  o7ti»*iaid"^*  arbitrators  and  their  umpire  were  made  before  the  1st  day 

two  arbitrators  of  September  next.**    An  award  was  made,  signed  by  the 

am/ their  urn-  '^                                                                                '     &             ^ 

pire,  so  as  the  two  arbitrators,  but  not  by  the  umpire,  nor  did  it  appear 


^rarbitra-  ^^^^  ^^  umpire  had  ever  been  appointed.  There  were 
tors  and  their      three  issues  ou  the  record  9  and  the  arbitrators  found 

umpire  was  .      *  •     -^ 

made  before  a  two  in  favour  of  the  plaintiff,  and  one  in  favour  of  the 

An  award  was  defendant,  and  directed  "  that  the  costs  of  the  said  cause, 

t^^o^arbftrators  ^^^  *^®  several  issucs  found  therein,  should  be  paid  to  the 

only,  and  they  plaintiff,  or  to  the  party  entitled  thereto," 

found  two  issues   * 
for  the  plaintiflf 

defendant%nd  Wightmon  h&ntig  obtained  a  rule  nisi  for  an  attach- 
"The'cosu  Vf      ™®"*  '^^  non-performance  of  the  award, 

the  said  cause, 

and  of  the  several  isiiiet  found  therein,  shall  b€  paid  to  the  plaintiff,  or  to  the  party  entlllad 
thereto :" — Held,  on  motion  for  an  attachment,  that  the  validity  of  the  award»  being  made  by 
the  two  arbitrators  only,  was  too  doubtful  to  grant  an  attachment  upon  it;  and  Sndly,  that  it  was 
void  as  to  the  adjudication  of  the  costs  of  the  cause. 
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W.  H.  Watson  shewed  cause. — ^This  award  cannot  be  en- 
forced«  Firtti  because  it  is  only  the  award  of  the  two  arbi- 
tratorsiand  the  parties  were  to  have  the  judgment  of  the  twQ 
arUiraiors  and  their  umpire.  Though  the  word  ''  umpire" 
IS  used,  yet  the  third  party  is  in  fact  an  arbitrator,  and  the 
award  must  be  made  by  the  three.  It  does  not  even 
appear  that  any  umpire  was  ever  appointed. — ^He  cited 
Hughes  V.  Gamett  (a)  as  in  point. 

Secondly,  the  arbitrators  had  no  power  over  the  costs  of 
the  cause,  but  they  have  nevertheless  adjudicated' upon 
them.  ZParie,  B. — There  is  nothing  in  that  objection  ; 
the  award  will  be  void  as  regards  those  costs,  which  will 
follow  the  law.] 

Wightman^  contra. — The  cause  is  referred  to  two'  per- 
sons, who  are  named,  and  their  umpire.  The  meaning  of 
*'  umpire'*  is  a  person  who  is  to  decide  between  them  in 
case  of  difference.  There  is  nothing  to  shew  that  they 
were  to  appoint  him  before  entering  on  the  arbitration, 
but  only  in  case  they  differed.  There  is  no  time  at  all 
mentioned  for  his  appointment. 

Parke,  B. — The  words  of  the  agreement  are  not  that 
the  arbitrators  or  their  umpire,  but  that  they  and  their 
umpire,  shall  act  in  the  matter.  If  the  word  *'  or"  had  been 
in  the  place  of  "  and,*'  your  construction  might  prevail. 
It  is  much  too  doubtful  to  grant  an  attachment  upon. 

AldersoMi  B.|  and  Gurnet,  B.,  concurred. 

Rule  discharged. 

(a)  WatBOD  on  Awards,  72. 
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Fobs  v.  Hacihe,  Long,  Harrison,  and  Williams. 

When  a  plain-  X  HE  plaintiff  having  been  admitted  to  sue  in  fonna 

fiirmii  pan|^9  pauperisi  obtained  a  verdict  on  the  first  issue  in  the  action, 

cMrfteTciS  ^8^^^^^  ^^'  the  defendants  except  Williams,  the  defend- 

iiiuea,  the  da-  ants  succeeding  on  the  other  issues.    The  Master  taxed 

ftndant  U  not  v 

entitled  to  any  the  plaintiff  bis  whole  costs  on  the  issue  found  for  him, 
?thf cmtaof^  without  deducting  the  costs  on  the  issues  found  for  the 
ocher  istnat        defendants.    It  appeared  that  the  order  for  the  admission 

lound  for  bim* 

SmbUfOiat    to  sue  in  form&  pauperis  was  not  obtained  until  after 
of  a  party  to       ^^e  declaration  had  been  delivered. 

ana  informs 

S^B  mmeooa-       ^^^^  movcd  for  a  rule  to  shew  cause  why  the  Master 

Jim*^^*^^  should  not  review  his  taxation,  on  the  ground  that  the 

soch  admifliion    costs  of  thc  issues  found  for  the  defendants  ought  to  have 

vention  of  the     been  deducted  or  set  off  against  the  plaintiff's  costs.     He 

TiV^?*"*^'  referred  to  the  statutes  11  Hen,  7,  c.  12,  and  23  Hen.  8, 

c.  15,  and  contended  that  this  was  not  the  case  of  a  nonsuit 

or  verdict  against  the  plaintiff,  within  the  first  section  of 

the  latter  statute,  nor  was  {the  plaintiff  here  called  upon 

to  pay  costs,  but  only  not  to  recei?e  them. 

Sed  per  Curiam. — In  Gougenheitn  v.  Lane  (a),  it  was 
held  that  the  rule  of  H.  T.  2  Will.  4,  c.  74,  did  not 
apply  to  paupers,  and  fthat  the  costs  of  such  of  the  is- 
sues as  were  found  for  the  opposite  parties  could  not 
be  deducted  from  the  plaintiff's  costs  of  the  cause.  If 
the  plaintiff  were  compelled  to  set  off  and  deduct  the 
costs  of  the  opposite  parties  against  his  own  costs,  it  would 
amount  to  the  same  thing  as  paying  them.  A  liability  to 
a  set-off  can  only  arise  where  there  is  a  liability  to  pay* 
The  officer,  in  taxing  these  costs,  ought  to  allow  such 
briefs,  witnesses,  and  fees,  as  if  the  count  on  which  the 
phintiff  succeeded  had  been  the  only  count  in  the  deck- 
ration. 

(a)  IM.&W.  136. 
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On  a  subsequent  day  the  case  came  again  before  tb^  AwL  tf  PU^t 
Court,  on  a  motion  by  Plaii  that  the  Master  should 
review  his  taxation,  and  disallow  the  plaintiff  the  whole  of 
his  costs,  or  at  least  a  certain  part  of  them,  on  the  ground 
that  the  Master  had  allowed  the  court  and  office  fees* 
the  sum  recovered  having  been  under  5/.,  and  also  that 
he  had  allowed  the  full  fee  to  counsel.  It  appeared, 
however,  that  the  court  and  office  fees  had. been  paid  at 
the  express  suggestion  of  the  defendant's  attorney,  and 
that  a  proportionate  deduction  in  the  counsel's  fee  had 
been  made  on  taxation.  These  grounds  were  therefore 
considered,  insufficient  to  support  the  application*  A 
difficulty,  however,  occurred  to.  ParkCf  B.,  viz.  that  the 
plaintiff  had  been  admitted  to  sue  in  formfi  pauperis  after 
plea  pleaded,  and  not  at  the  commencement  of  the  suit,  aa 
required  by  the  S3  Hen.  8,  c.  15,  s.  2,  which  exempts  pau* 
per.  plaintiffs  from  the  payment  of  costs,  where,  at  the 
commencement  of  their  suit,  they  shall  be  admitted  at  the 
discretion  of  the  judge  or  judges  to  sue  as  such. 

Murphy  shewed  cause. — In  this  case  application  was 
made  to  a  learned  Baron  at  Chambers  to  dispauper  the 
plaintiff,  but  he  refused  to  do  so,  and  referred  the  parties  to 
this  Court;  but  no.  application  was  made,  and  it  is  now 
too  late  to  do  so.  {Parke^  B. — The  statute  provides  that 
the  rule  for  the  admission  to  sue  in  forma  pauperis  shall 
be  obtained  before  the  commencement  of  the  suit :  and  if 
that  application  is  not  made  in  time,  there  ought  to  be 
security  given /or  the  costs  incurred  in  the  meiintin^e.]  In 
Jones  V.  Peers  (a),  where  an  order  was  made  pendente  lite, 
admitting  the  plaintiff  to  sue  in  form&  pauperis,  and  an 
application  for  security  for  the  costs  previously  incurred 
was  not  made  until  nearly  two  years  afterwards,  the  Court 
refused  the  application,  and  allowed  a  retrospective  ope« 

(a)  M<Glel.&Yo.282. 
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^eh,  ofPteoi,  ration  to  the  order*     And  in  a  note  to  that  case  the 

..  ^^^^'  ^    practice  is  stated  to  be^  that  an  absolute  order  of  admia- 

Foss        sion  is  made  without  any  preyious  security  being  re* 

Kacine.      quired;  but  on  service  of  the  order  on  the  defendant's 

solicitor,  he  may  proceedi  if  he  thinks  fit,  to  compel  the 

Usual  security. 

mati,  contra«*^The  law  is,  that  a  plaintiff  is  not  to  be 
admitted  to  sue  in  formA  pauperb  after  the  commenement 
of  the  suit.  The  judgment  of  the  Court  in  the  case  cited 
proceeds  upon  the  ground  of  the  great  lapse  of  tima  which 
had  taken  place  after  the  senriee  of  the  order,  before  an 
application  was  made  for  security :  and  Graham,  B.f  in 
delivering  the  judgment  of  the  Court,  says :— '*  This  order 
is  nearly  of  two  years  standing,  and  therefore  the  adverse 
party  must  have  been  apprised  of  it  nearly  two  years  ago, 
and  it  was  his  duty  to  resbt  it  theni  if  resistance  was  in- 
tended*** 

Parke,  B. — The  difficulty  is  to  see  how  we  are  to  get 
bver  the  words  of  the  act  of  parliament,  that  the  plaintiff 
tnust  be  admitted  to  sue  in  formi  pauperis  before  the 
(commencement  of  the  action.  The  act  expressly  re* 
quires  the  order  to  be  so  made,  and  therefore  the  plaintiff 
ought  never  to  have  been  admitted  to  sue  in  formA  pan* 
perift* 

Terms  were  then  proposed  and  acceded  to,  vis.,  to 
allow  the  defendant  his  costs  up  to  the  tnne  when  the 
plaindff  was  admitted  to  sue  in  formA  pauperis,  add  that 
the  rule  should  be  discharged  as  to  the  rest. 
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JBccA.  vf  FlM$, 
1839. 

Hawkings  V.  Newman.  "^ 

iJEBT  for  penalties  under  the  Grayeaend  Pier  Act  8  &  4  By  the  Graves- 
WilL  4,c.  101,  s.  19,    The  declaration  aUted,  that  one  (SVl  wm'4, 
W.  A.  a  was  appointed  by  the  Mayor,  Aldermen,  and  Bur-  J^^]^^'  »•  ^^j/ 
geaaea  of  the  Tillages  and  pariahea  of  Graveaend  and  Mil*  areempower- 
ton,  the  clerk  for  the  purposes  of  the  said  act,  and  one  I.  H.  clerks^  trea- 
was  appointed  treasurer  for  the  same  purposes :  and  that  '"."^"n/^U*^*" 
the  defendant  was  the  clerk  of  the  said  W.  A.  C.  Yet  the  other  officers 

or  assistanti 

defendant,  not  regarding  the  said  act,  whilat  he  waa  auch  as  they  may 
derk  aa  aforeaaid,  officiated  for  the  aaid  treaaurer,  con-  for°the°pu^i^t(L 
trary  to  the  aaid  act.  ^'^i^^S'^^  .^^ 

'  sect.  19,  It  IS 

Pica,  not  guilty.  provided  that 

At  the  trial  before  PaUe$onf  J»,  at  the  laat  Summer  uwfui  for  the 
Aaaisea  for  the  county  of  Kent,  the  plaintiff;  after  proving  ^'^rt'the"^ 
that  W.  A.  C.  waa  the  clerk  appointed  by  the  Mayor,  Ac,  p^^«>  T^^®  »«y 
of  Gravesend  and  Milton,  for  the  purposes  of  the  act,  the  derk  in  the 
and  that  the  defendant  waa  his  clerk,  and  that  I.  H.  was  ^t^,7he°tre^a- 
the  treasurer,  &Co  as  alleged  in  the  declaration,  for  the  ~'^[^|;  Jj.* 
purpoae  of  ahewing  that  the  defendant  had  officiated  for  the  act;  and  a 

1  1       <•  A  1  •  A    1         •  penalty  is  im- 

tbe  treaaurer,  contrary  to  the  19th  aection  of  the  above>  posed  on  any 
mentioned  act,  put  in  evideoce  the  corporation  accounta,  fh^ieVk^^or^his 
containing  the  following  item:—"  Salary  to  W.  Newman^  p^tnerorderk, 

•  *7  "^  whoshallinany 

aa  asaiatant-treaaurers     also  an  admisaion  by  the  defend-  manner  offidate 

ant,  on  the  trial  of  an  appeal,  that  he  waa  '^aaaiataot^rea-  surer  f—j^/if, 

aurer,**  and  aeveral  receipta  for  pier-tolls  filled  up  by  the  ^^^^  wction 

defendant  and  aigned  by  the  treaaurer,  and  one  receipt  the  corporation 

for  pier-toUa,  aigned  by  the  defendant  thus: — "  W.  New-  ^^ stinting 

man,  asaiaUnt-treaaurer."    At  the  cbse  of  the  plaintiff 'a  |^^;;Vi!lsbt!' 

case,  the  counsel  for  the  defendant  subontted  to  the  fnt  treasurers 

but  where  the 

learned  Judge,  that  the  corporation  had  the  power  of  corporation  had 
appointing  the  defendant  assistant-treasurer  under  the  cierkranThe^  ^ 

had  dischaiged 
mme  of  the  dvtiea  of  the  treasttivr,  htldf  that  it  waa  a  question  ISvr  the  Jury,  wliether  he  did  so  bon& 
Ais  afidia  the  belief  that  he  was  legally  appointed  by  them  as  an  independent  oAcer,  or  colourably 
aad  in  evauon  of  the  act ;  and  that,  in  the  former  case,  he  would  not  be  liable  to  the  penalty  for 
oSidstiBf  for  Ibe  tre^MKcr.  but  in  tbe  toitei  be  would. 
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Exek.  €f  Piioi,  I8th  secdoiii  and  that  haTing  been  so  appointed,  he  could 
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not  be  said  to  "  officiate  for  the  treasurer/*  as  he  was  dis- 
charging  the  duties  of  an  independent  officer,  and  officiated 
for  himseir.  The  learned  Judge  thereupon  nonsuited  the 
plaintiff,  but  gave  hioi  leave  to  move  to  set  aside  the  non- 
suit, and  enter  a  verdict  for  the  penalty,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
under  the  construction  of  the  several  clauses  of  the  act. 

By  the    18th    section    of  the   act  3   &  4  Will.   4, 
c.  101,  it  is  enacted  ''  that  it  shall  be  lawful  for  the  said 
mayor,  jurats,  and  common  councillors    from  time    to 
time  to  nominate  and  appoint  one  or  more  person  or 
persons  to  be  their  clerk  or  clerks,  treasurer  or  trea- 
surers, collector  or   collectors,  of  the  rates,   tolls,  and 
duties  to  be  levied,  raised,  and  received  under  or  by  virtue 
of  this  act,  and  such  other  officers  or  assisianis  as  the 
said  mayor,  jurats,  and  common  councillors  shall  think 
necessary  for  the  execution  of  the  several  purposes  of  that 
act  and  the  recited  act;   and  the  said  mayor,  jurats, 
and  common  councillors  shall  and  may  from  time  to 
time  remove  or  suspend  any  of  such  officers  as  they  shall 
see  occasion,  and  appoint  another  or  others  in  the  roomer 
instead  of  any  of  them  who  shall  be  so  removed  or  sus- 
pended, or  who  shall  die,  neglect,  refuse,  or  decline  such 
offices,  or  become  incapable  of  acting  therein ;  and  out  of 
the  monies  to  be  raised  by  the  said  recited  act  and  this 
act,  to  pay.  such  wages,  salaries,  or  other  allowances  to 
the  said  officers  respectively,  as  to  the  said  mayor,  jurats^ 
and  common  councillors  shall  seem  reasonable.**    By  a 
proviso  in  the  19th  section,  it  is  further  enacted,  "  that 
it  shall  not  be  lawful  for  the  said  mayor,  jurats,  and- 
common  councillors,  to  appoint  the  person  who  may  be 
appointed  the  clerk  in  the  execution  of  this  act,  or  the 
partner  of  any  such  clerk,  or  the  clerk  or  other  person  in 
the  service  or  employ  of  any  such  clerk  or  of  his  partner, 
the  treasurer  for  the  purposes  of  this  act,  or  to  appoint 
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any  person  ^ho  may  be  appointed  treasurer,  or  the  partner  -Bw*.  tf  vim. 


of  any  such  treasurer,  or  the  clerk  or  other  person  in  the 
service  or  employ  of  any  such  treasurer  or  of  liis  partnert 
the  clerk  to  the  said  mayor,  jurats,  and  common  coun- 
cillors for  the  purposes  of  this  act;  and  if  any  person 
shall  accept  both  the  offices  of  clerk  and  treasurer  for  the 
purposes  of  this  act  and  the  said  recited  act,  or  if  any 
person  being  the  partner  of  any  such  clerk,  or  the  clerk  or 
other  person  in  the  service  or  employ  of  any  such  clerk, 
or  of  his  partner,  shall  accept  the  office  of  treasurer,  or 
shall  act  as  deputy  of  the  treasurer,  or  in  any  manner 
officiate  for  the  treasurer,  or  being  the  partner  of  any  such 
treasurer,  or  the  clerk  or  other  person  in  the  service  or 
employ  of  any  such  treasurer  or  of  his  partner,  shall 
accept  the  office  of  clerk  in  the  execution  of  this  act,  and 
the  said  recited  act,  or  shall  act  as  deputy  of  such  clerk, 
or  in  any  manner  officiate  for  such  clerk,  every  such  person 
so  offending  shall,  for  every  such  offence,  forfeit  and  pay 
the  sum  of  one  hundred  pounds  to  any  person  who  shall 
sue  for  the  same." 

Thesiger,  in  Michaelmas  Term  last,  obtained  a  rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff  for  the  amount  of 
the  penalty,  pursuant  to  the  leave  reserved. 

2).  Pollock  and  Brett  now  shewed  cause.  The  18th 
section  of  the  act  confers  upon  the  corporation  of  Graves* 
end  the  power  of  appointing  a  treasurer,  collector,  and 
such  other  officers  or  assistants  as  they  may  think  neces* 
sary.  They  had,  therefore,  the  power  of  appointing  an 
**  assistant  treasurer.*'  The  prohibitory  part  of  sect.  19 
does  not  prevent  the  corporation  from  appointing  the 
clerk  to  the  pier  clerk  to  the  office  of  assistant  treasurer; 
it  prohibits  the  appointment  of  the  clerk  to  the  pier  clerk 
to  the  office  of  treasurer  only.    This  the  corporation  has 
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Stiek,'  4  PUai^'  not  (lonCi  as  I.  H.  was  proved  by  the  plaintiff  to  be  the 
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treasurer  appointed  for  the  purposes  of  the  act:  it  was  the 
defendant's  duty  to  assist  the  treasurer  in  some  of  the  sub- 
ordinate parts  of  his  office.  Even  if  the  word  *'  assistant,** 
in  the  18th  section,  does  not  shew  that  the  corporation  could 
legally  appoint  an  assistant  to  the  treasurer,  they  have 
clearly  the  power  of  appointing  a  treasurer  or  treasurers, 
or  such  other  officers  as  they  think  necessary ;  and  they 
have  exercised  the  power  vested  in  them  by  this  section, 
by  appointing  as  a  distinct  officer  an ''  assistant  treasurer ,'*^ 
who  is  wholly  independent  of  the  treasurer,  and  receives 
a  salary  from  the  corporation  as  a  distinct  officer.  The 
defendant,  as  assistant  treasurer,  appointed  by  the  cor- 
poration, performs  the  duties  of  his  own  office  in  like 
manner  as  an  assistant  overseer  appointed  under  the  69 
Geo.  8,  c  13,  s.  6.  The  assistant  overseer  performs  a 
portion  of  those  duties  which  would  otherwise  be  per- 
formed by  the  overseer:  so  the  defendant  may  discharge 
some  portion  of  those  duties,  vis.,  collecting  the  tolls, 
which  might  form  a  part  of  the  treasurer's  duty  if  there 
were  no  assistant.  No  doubt  the  corporation  might, 
under  the  18th  section,  have  appointed  the  defendant 
"  collector.**  If,  then,  they  had  the  power  of  appointing' 
an  assistant  treasurer  under  section  18,  and  the  prohi- 
bitory part  of  the  19th  section  does  not  prevent  them  from 
appointing  the  defendant  to  that  office,  how  can  it  be  con- 
tended that  the  defendant,  by  discharging  the  duties  of 
his  own  office,  to  which  he  has  been  legally  appointed,  can 
be  liable  to  this  penalty  as  having  officiated  for  the  trea- 
surer, while  in  fact  he  was  merely  performing  the  duties 
which  his  own  appointment  imposed  on  him? 

Thesiger  and  Platlt  contri.— The  corporation  has  no 
power  to  appoint  an  assistant  treasurer  under  section  18, 
though  they  may  appoint  two  treasurers.  If  the  defendant 
could  hold  the  office  of  assistant  treasurer,  and  perforor' 
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the  duties  of  treasurer,  the  evident  object  of  the  act  would  *«»•  «/  ^^^ 
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be  defeatedy  which  was  to  keep  the  offices  of  treasurer 

and  pier  clerk  perfectly  distinct.  The  defendant  was 
not  in  possession  of  a  distinct  office,  he  was  merely  the 
clerk  to  the  treasurer.  The  case  resembles  that  of  Ex 
parte  Harvey  (a),  in  which  the  Court  of  Queen*s  Bench 
said  that  it  was  as  impossible  to  hold,  that  the  place 
of  assistant  chamberlain  was  an  office  within  the  5  &  6 
Will.  4,  c.  76,  as  to  say  that  if  the  corporation  had  recom- 
mended the  chamberlain  to  employ  a  clerk,  that  clerk 
would  have  had  such  an  office.  An  assistant  overseer  is  so 
styled  in  the  59  Geo.  8,  c.  IS,  s.  6:  but  the  term  assistant 
treasurer  does  not  occur  in  this*act — no  such  officer  is 
recognised  by  it.  The  acts  proved  to  have  been  done  by 
the  defendant  were  clearly  such  as  the  treasurer  would  be 
called  upon  to  do,  and  by  performing  which,  under  the 
name  of  assistant  treasurer,  the  defendant  has  officiated 
for  the  treasurer,  and  is  therefore  liable  to  the  penalty 
imposed  by  the  19th  section  of  the  act. 

Lord  Abinoer,  C.  B. — If  we  were  to  direct  a  verdict  to 
be  entered  for  the  plaintiff,  it  would  exclude  an  inquiry 
into  a  point  which  we  are  disposed  to  think  the  learned 
Judge  ought  to  have  left  to  the  jury.  If  the  learned 
Judge  had  left  the  question  to  the  jury,  and  they  had 
found  for  the  plaintiff,  we  think  it  would  have  been  a  proper 
verdict ;  but  the  learned  Judge  having  been  interrupted 
^n  a  question  of  the  construction  of  the  act,  the  question 
of  bona  fides  never  was  submitted  to  them.  I  think  there 
^as  abundant  evidence  to  find  that  the  defendant  acted 
for  the  treasurer,  and  that  he  did  so  knowingly  and  ineva« 
sion  of  the  act  of  Parliament ;  but  the  jury  were  to  judge 
of  that,  and  it  was  for  them  to  draw  the  inference  one 
way  or  the  other  on  that  point.    The  jury  might  think 

(a)  7  AdoL  9c  E.  7»;  3  Nef.  «r  P.  169. 
tt2 
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Exeh.  of  PUat,  that  the  defendant  acted  bona  fide»  and  with  no  intention 
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to  evade  the  act|  and  might  come  to  a  different  conclusion 

to  that  which  I  do.     Under  these  circumstances^  I  think 

the  rule  ought  to  be  absolute  for  a  new  trial,  bat  not  to 

enter  a  verdict  for  the  plaintiff. 

Parke,  B.— I  am  of  the  same  opinion.  The  learned 
Judge  seems  to  have  been  of  opinion,  at  the  trial,  that  it 
was  in  the  power  of  the  corporation  of  Grayesend  to 
appoint  as  a  substantive  officer  an  assistant  treasurer, 
which  assistant  treasurer  would  act  on  his  own  account, 
and  would  be  responsible  in  his  own  person  for  all  the 
monies  he  would  receive ;  and  acting  on  that  supposition, 
he  has  directed  a  nonsuit  to  be  entered.  Now  the  ques- 
tion in  this  case  depends  on  the  construction  of  the  act 
of  Parliament, — whether  the  corporation  have  any  power 
to  appoint  an  assistant  treasurer  as  a  substantive  offi- 
cer. If  they  had  that  power,  it  would  enable  them  to 
commit  a  complete  fraud  on  the  act  of  Parliament,  and  to 
defeat  the  object  of  it  altogether.  The  corporation,  under 
section  18,  may  appoint  any  number  of  treasurers  that 
in  their  discretion  they  may  think  right,  and  also  such 
other  officers  or  assistants  as  they  may  think  necessary  for 
carrying  into  execution  the  several  purposes  of  the  said 
act.  The  word  assistant  seems  to  me  merely  to  be  another 
name  for  officer ;  they  are  to  be  officers  or  assistants  to  the 
corporation,  not  assistants  to  other  officers,  and  the  corpo- 
ration has  no  right  to  give  an  assistant  a  salary,  except  as 
an  officer.  There  are  many  other  officers  mentioned  in 
the  18th  section,  which  shews  clearly  to  my  mind  that  the 
term  assistant  is  used  merely  as  a  synonyme  for  officer. 
It  then  goes  on  to  say,  that  the  corporation  may  remove 
or  suspend  any  of  such  officers  as  they  shall  see  occasion, 
and  appoint  another  or  others  in  the  room  of  any  of  them 
who  shall  be  so  removed  &c.,  and  out  of  the  monies  to 
be  raised  by  the  act,  pay  such  wages,-  salaries,  or  other 
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mayoFi  &c.,  shall  seem  reasonable.    Therefore  they  have  * 

no  power  to  give  any  salary  to  any  assistant  at  all,  except 
as  synonymous  with  an  officer ;  they  had  no  power  at  all 
to  appoint  as  a  substantive  officer  an  assistant  treasurer ; 
although  they  may  appoint  two  treasurers  if  they  please. 
Then  the  question  arises,  whether,  in  this  case,  the  de- 
fendant is  guilty  of  having  officiated  for  the  treasurer; 
and  1  think  be  cannot  be  so  considered,  unless  he  know- 
ingly and  wilfully  executed  part  of  the  duty  cast  on  the 
treasurer  in  virtue  of  his  office ;  if  he  did,  he  would  be 
guilty.  If  he  acted  bona  fide  under  the  belief  that  he 
was  a  substantive  officer  appointed  by  the  corporation, 
and  really  meant  to  execute  his  own  duties,  and  not  the 
duties  of  the  treasurer ;  if  that  really  was  the  case,  he 
would  not  be  liable  to  this  penalty.  It  was  a  question  for 
the  jury  whether  this  was  a  mere  contrivance  on  the  part 
of  the  corporation  to  appoint  an  assistant  to  the  trea- 
surer,  to  manage  his  duties  under  the  name  of  assistant 
treasurer,  or  not ;  if  that  was  the  case,  it  is  impossible  to 
suppose  the  defendant  was  not  privy  to  if,  and  then  his 
purporting  to  act  as  an  independent  officer  would  be 
illegal ;  but  if,  in  what  he  did,  he  acted  bond  fide  under 
the  belief  that  he  was  really  an  independent  and  legal 
officer,  in  that  case  he  is  not  guilty  of  this  offence.  That 
is  a  point  which  I  think  ought  to  be  submitted  to  the 
jury;  if  it  had  been  so  left,  and  they  had  found  for  the 
plaintiff,  I  should  have  been  satisfied  with  their  finding. 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  when  the  learned  Judge  expressed  his  opinion  as  to 
the  fact  that  the  defendant  was  acting  on  his  own  behalf, 
he  expressed  an  opinion  which  ought  to  have  proceeded 
from  the  jury;  but  we  cannot  accede  to  the  proposition 
that  because  the  learned  Judge  has  given  an  erroneous 
opinion,  this  Court  is  to  allow  a  verdict  to  be  entered 
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Eteh.  of  PUiUt  against  the  defendant,  on  the  ground  that  thejaryiroiild 
'  ^  have  found  a  verdict  otherwise,  if  the  Judge  had  aslced 
Hawkinqi  their  opinion,  as  he  ought  to  have  done.  I  think  there 
Newman.  ^^°  abundant  evidence  to  shew  that  this  party  was  offici- 
ating for  the  treasurer,  for  I  quite  concur  with  the  rest  of 
the  Court  in  thinking  that  this  act  of  Parliament  gives  no 
power  to  the  corporation  to  appoint  an  assistant  treasurer; 
the  words  **  officers'*  and  '' asm/^riito "  are  synonymous, 
and  apply  to  officers  who  are  to  assist  in  the  execution  of 
the  purposes  of  the  act.  I  have  no  doubt  in  my  own  mind 
that  the  corporation  had  no  power  to  appoint  an  assistant 
treasurer;  nevertheless,  the  word  o^sf^/an/^  contained  in 
the  18th  clause  of  the  act,  may  have  misled  both  the  cor- 
poration and  the  defendant,  and  the  corporation  may  bon& 
fide  have  appointed,  and  the  defendant  may  bon&  fide  have 
acted  in  that  capacity.  If  they  thought,  though  we  do  not, 
that  the  act  of  Parliament  empowered  them  to  create  this 
officer,  and  if  he  has  been  bona  fide  appointed,  and  has 
hon&  fide  assumed  the  office  of  assistant  treasurer,  he  ought 
not  to  be  found  guilty.  Although  we  are  of  opinion  that 
they  had  no  power  under  the  act  to  appoint  this  defendant 
to  the  office  of  assistant  treasurer,  there  being  no  power 
to  oppoint  as  a  substantive  officer,  one  who  was  to  do  the 
duties  of  another  person  who  has  another  substantive 
and  different  office;  yet,  if  the  jury  had  come  to  the 
conclusion,  upon  the  whole  case,  that  it  was  a  bon&  fide 
transaction,  they  ought  to  have  found  for  the  defendant.^ 
On  the  other  hand,  if  there  was  evidence  to  shew  that  it 
was  a  colourable  transaction,  and  if  they  were  of  that 
opinion,  they  would  be  bound  to  find  for  the  plaintiff; 

Parke,  B.,  added, — If  any  other  construction  were  to  be 
put  on  the  word  ^'  assisianis,* it  would  enable  the  corpor-^ 
ation  copipletely  to  defeat  the  object  of  the  clause ;  they 
may  appoint  two  treasurers  if  a  necessity  for  such  an  ap*-. 
pointment  should  exist ;  but  to  say  they  shall  appoint  ai^ 


UILART  TBRM«  2  TICT.  tltl 

msiisUnt  treasurer  is  to  allow  tbem  to  defeat  the  inte&tion'  A«A.  of  ptnu, 
of  the  clause  altogether.  vJ^f^^L/ 

Rule  absolute  for  a  new  trial.         havkinm 

.  NEW1IAK«   ' 


Hopkins  v.  The  Mayor,  AldermeNj  and  Burgesses  of 
Swansea. 

Debt.— The  declaration  stated,  that  the  borough  of  Declaration  ia 
Swansea*  in  the  county  of  Glamorgan,  was  an  ancient  the^co^ration 

.  ofS.  atated, 
that  In  the  year  1762  an  act  of  Parliament  pasaed  for  dividing  and  inciottng  tWo  pieces  of  open 
land  in  the  borough,  over  which  the  corporation  had  immemorially  exercised  the  sole  right  of  pas- 
turage, and  enacted  tliat  they  should  be  divided  between  and  allotted  to  the  lord  of  the  manor  and 
the  corporation  in  certain  shares,  and  that  the  corporation  should  have  power,  Irom  time  to  time, 
to  make  leases  of  the  allotments  so  vested  in  them,  for  such  terms,  and  with  such  covenants  and 
agreements,  as  the  burgesses  in  common  hall  assembled  shottid  think  proper.  The  declaration 
then  set  forth  a  '*  rule,  order,  and  ordinance"  of  the  burgeues  in  common  hall  assembled,  made 
on  the  1st  of  April,  1762;  whereby,  after  reciting  that  they  were  of  opinion  that  the  roost  bene- 
ficial mode  for  the  corporation  of  inclosing  the  lands  would  be  to  grant  leaaet  of  them  for  long 
terms  to  such  burgesses  as  were  willing  to  take  the  same,  under  covenants  to  inclose  them,  it  was 
ordered,  that  no  lease  should  be  made  to  one  burgess  in  the  same  lease  of  more  than  fifty  or  less 
than  five  acres;  and  "it  being  their  desire  and  opinion  that  every  burgess  residing  within  the 
borough  should  receive  a  benefit  from  the  said  Inclosure,"  it  was  farther  ordered,  that  certain 
annual  sums  out  of  the  rents  arising  from  the  inclosure  should  be  paid  and  distributed  yearly,  by 
the  common  attornies  of  the  borough  for  the  time  being,  on  every  2nd  of  November,  among  the 
twelve  senior  buigesses  residing  within  the  borough ;  and  that  no  burgees  who  should  take  a  lease 
should  be  entitled  to  receive  any  of  such  money.  The  declaration  then  stated  the  granting  of  the 
leases ;  that  the  plaintiff,  after  the  pauing  of  the  Municipal  Corporation  Act,  5  Sc  6  Will.  4,  c.  76, 
viz.  for  a  year  ending  2nd  of  November,  1836,  was  one  of  the  twelve  senior  burgesses ;  thai  the 
defendants  had  received  from  the  rents  of  the  land  soflicient  to  satisfy  the  sums  so  ordered  to 
be  paid{  and  that  the  office  of  common  attorney  was  abolished  by  that  statute. . 

Plea,  that  on  the  2nd  of  November,  1836,  the  defendants  necessarily,  and  as  they  were  legally 
required  and  bound  to  do,  paid  and  applied  all  the  rents  of  the  said  lands,  together  with  and 
amongst  other  rents  and  sums  of  money,  in  psyment  of  certain  lawful  debts  then  dne  and  owing 
to  divers  penons  from  the  defendants,  in  their  corporate  capacity,  out  of  the  property  of  the 
borough,  and  by  law  then  payable  in  priority  and  preforence  to  the  payments  to,  the  twelve  senior 
burgesses,  or  any  of  them. 

AepUcationf  that  on  the  Snd  of  November,  1836,  a  aurplua  annual  income  from  the  said  rents, 
and  from  other  property  of  the  borough,  belonging  to  the  defendants  in  their  corporate  capacity, 
remained  to  the  defendants,  wherewith  to  pay  the  annual  sums  before  mentioned,  after  payment 
of  the  interest  of  all  lawful  debts  chargeable  on  the  land  so  allotted  aa  aforesaid,  together  with  the 
salaries  of  municipal  officers,  and  all  other  lawful  expenses  which,  on  the  5th  of  June,  1835,  were 
obaigeable  on  the  same. 

Held,  1st,  that  the  declaration  was  good;  for, 

(1.)  That  the  ordinance  of  1768  was  a  valid  byo«law ; 

(2.)  That  an  action  of  debt  was  maintainable  on  it  at  common  law,  by  the  parties  to  whom 
pecuniary  benefits  were  granted  by  it; 

(3.)  That  under  the  5  &  6  WilL  4,  c  76,  >.  2,  such  action  wac  maintainable  agMust  the  cor- 
poration at  large. 

Hiid,  also,  that  the  plea  was  bad  on  general  demurrer,  aa  not  shewing  that  there  existed  no 
surplus  rents  for  the  purpose  of  making  the  payments  to  the  burgesses,  after  psyment  of  the  interest 
of  debts  ehargeable  on  the  particular  lands. 

SembU,  that  the  plea  was  bad  also,  as  not  shewing  with  sufficient  distinctness  that  the  debts,  in 
respect  of  which  the  rents  had  been  applied,  existed  at  the  time  of  the  passing  of  the  statute  5  &  6 
Will.  4,  c.  76. 
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Mxeh.  df  PUa$t  bofOugh,  and  the  burgesses  thereof,  until  the  time  of  the 

yj^^^     passing  of  the  statute  6  &  6  Will.  4,  c.  76,  (the  Municipal 

Hopkins       Corporation  Act),  and  until  the  first  election  of  councillors 

Mayorr&c.  Af    ^^  ^^^  borough  Under  the  said  statute,  had  been  a  body 
Swansea,      corporate  and  politic  by  the  name  of  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Swansea,  and  from  thence 
hitherto,  according  to  the  form  of  the  said  statute,  have 
been  and  still  are  a  body  politic  and  corporate,  by  the 
name  of  the  mayor,  aldermen,  and  burgesses   of    the 
borough  of  Swansea ;  and  that  from  time  immemorial  up 
to  and  until  the  time  of  the  passing  of  the  said  statute^ 
the  burgesses  of  the  said  borough,  in  common  hall  assem- 
bled, had  been  and  were  the  acting  part  of  the  said  cor- 
poration, and  had  had  the  disposition  and  ordering  of  all 
and  singular  the  estates,  property,  revenues,  and  income 
thereof;  and  that  before  the  passing  of  the  said  statute, 
to  wit,  in  the  second  year  of  the  reign  of  the  late  King 
George  the  Third,  an  act  of  Parliament  was  passed,  enti* 
tied  ''  an  act  for  dividing  and  inclosing  two  pieces   or 
parcels  of  open  and  uninclosed  lands,  called  the  Town 
Hill  and  the  Borroughs,  in  the  borough  and  manor  of 
Swansea,  in  the  county  of  Glamorgan,"  by  which  said  last 
mentioned  act  of  Parliament,  after  reciting  that  the  said 
burgesses  of  the  said  borough,  in  their  corporate  capacity, 
had  from  time  immemorial  had  and  enjoyed  the  sole  right 
of  depasturing  of  certain  open  and  uninclosed  parcels  of 
land,  called  the  Town  Hill  and  the  Borroughs,  and  the 
cutting  of  furze  and  fern,  and  other  profits  growing  and 
arising  from  the  surface  of  the  same ;  and  that  the  said 
open  and  uninclosed  parcels  of  land  were  in  their  then 
present  situation  capable  of  improvement,  and  that  it 
would  be  of  great  advantage  to  Henry,  then  Duke  of 
Beaufort,  who  was  then  seised  in  fee  of  the  same  as  the 
lord  of  the  said  borough  and  manor  of  Swansea,  and  to 
the  said  burgesses,  if  the  same  were  divided  and  inclosed, 
but  that  such  division  and  inclosure  could  not  effectually 
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be  made  and  established  without  the  authority  of  Parlia-  Adi.  0/  PUa9^ 
ment;  it  was  by  the  said  last-mentioned  act  of  Parliament  ^  loo9.  ^ 
enacted,  that  from  and  immediately  after  the  passing  of  Hopkins 
the  same,  the  said  two  parcels  of  open  and  uninclosed  land,  ifavor'&e.  of 
called  &c.,  should  be  divided  between  and  allotted  to  the  Swansba. 
said  Henry,  then  Duke  of  Beaufort,  his  heirs  and  assigns, 
and  the  said  burgesses  of  the  said  borough  of  Swansea 
and  their  successors,  in  their  corporate  capacity,  in  the 
manner,  shares,  and  proportions  thereinafter  mentioned, 
that  is  to  ssy.  [The  declaration  then  set  out  the  allotments, 
giving  part  of  the  Town  Hill  to  the  Duke  of  Beaufort, 
and  the  other  part  of  the  Town  Hill,  and  all  the  piece  of 
land  called  the  Borroughs,  to  the  burgesses  and  their 
successors,  which  were  vested  in  them  in  their  corporatQ 
capacity  for  ever,  saving  certain  rights  of  the  Duke  of 
Beaufort  to  mines  &c.]  And  by  the  said  last-mentioned 
act  it  was  further  enacted,  that  it  should  be  lawful  for  the 
said  burgesses  and  their  successors  in  their  corporate 
capacity,  to  make  and  execute  under  their  common  seal, 
from  time  to  time,  valid  and  efTectual  leases  of  the  said 
allotments  thereby  vested  in  them,  or  any  part  or  parts 
thereof,  for  such  term  or  terms,  under  such  rents  and 
reservations,  and  by  and  with  such  covenants,  provisoes, 
and  agreements,  as  the  said  burgesses  in  common  hall 
assembled,  according  to  the  ancient  usage  of  the  said  bo- 
rough, should  think  proper  and  convenient.  And  whereas, 
after  the  passing  of  the  said  last-mentioned  act  of  Parlia- 
ment, and  before  the  passing  of  the  statute  first  above 
mentioned,  to  wit,  on  the  1st  day  of  April,  in  the  year  of 
our  Lord  1762,  the  said  burgesses  of  the  said  borough, 
being  duly  in  common  hall  assembled  within  the  said 
borough,  did  in  their  said  body  corporate  ordain,  order, 
and  constitute  a  certain  rule^  order,  and  ordinance,  as 
follows,  that  is  to  say : — "  Whereas  the  burgesses  of  the 
said  borough  have  this  day  taken  into  consideration  the 
inclosing  that  part  of  the  open  and  uninclosed  parcel  of 
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^fdk.  Iff  jiM$y  land  called  fhe  Town  Hill  allotted  to  them,  diey  an 
18d9» 
..  •       '  ^     unanimously  of  opinion  that  the  best  and  most  benefidal 

ilopMvi      method  for  the  corporation  of  inclosing  the  same,  will  be 

to  grant  leases  of  the  same  for  long  terms  of  years,  at  and 

under  certain  yearly  rents,  to  such  burgesses  as  are  willing 

to  take  the  same,  and  will  enter  into  covenants  to  indote 

such  parts  as  they  shall  respectively  take,  within  a  certsia 

period  to  be  agreed  on,  on  pain  of  forfeiting  such  lease  or 

leases ;  the  said  burgesses  do  agree  and  order,  that  no 

lease  or  grant  be  made  to  one  and  the  same  burgess,  in 

one  and  the  same  lease  or  grant,  of  more  than  fifty  acres, 

nor  less  than  five  acres ;  and  it  being  their  desire  and 

opinion  that  every  burgess  residing  witliin  the  borough 

should  receive  a  benefit  from  the  said  inclosure,  it  is 

agreed  and  ordered,  that  HL  a  year  of  the  rents  arising 

from  the  said  inclosure,  be  paid  and  distributed  yearly  by 

the  common  attorneys  of  the  borough  for  the  time  beings  on 

every  Snd  day  of  November  yearly,  to  wit,  8/.  a  year  to  two 

of  the  senior  aldermen  residing  within  the  said  borough, 

in  equal  proportions,  and  16/.  a  year  to  eight  of  the  senior 

burgesses,  not  being  aldermen,  and  that  shall  be  residing 

within  the  said  borough ;  and  that  such  aldermen  and 

burgesses  shall  personally  attend  the  common  attorneys  to 

receive  the  same ;  and  it  is  further  agreed  and  ordered, 

that  no  alderman  or  burgeis  whatsoever,  who  shall  have 

or  take  any  lease  or  assignment  of  a  lease  of  any  part  or 

proportion  of  the  said  hill,  shall  have  or  be  paid,  or  be 

entitled  to  have  or  receive,  any  part  of  the  said  money  or 

distribution  under  any  pretence  whatever ;  and  it  is  further 

agreed  and  ordered,  that  no  person  or  persons  whatsoever 

taking  a  lease  as  aforesaid  shall  assign  his  term  or  interest 

therein,  unless  to  a  burgess,  on  pain  of  forfeiture,  without 

the  license  and  consent  of  the  corporation  under  their 

common  seal  first  had  and  obtnined.'*     [The  declaration 

then  stated  the  granting  of  the  leases  on  the  above  terms, 

and    the  entry  of  the  lessees,  and  proceeded :]    And 
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whereas  also  afterwardsi  and  before  the  passing  of  tlie  <BMft-  ^  Phat^ 

1839 
statute  first  above  mentioned,  to  wit,  on  the  21  st  day  of    w         *  ^ 

September,  in  the  year  of  our  Lord  1821,  the  said  bur«      Mopkiks 

gesses  of  the  said  borough,  being  duly  in  common  ball   lu^or^^e.  ot 

assembled  within  the  said  borough,  did  in  their  said  body      ^wAMtsAi 

corporate  duly  ordain,  order,  and  constitute  a  certain  other 

rule,  order,  and  ordinance  as  follows,  that  is  to  say :— « 

**  The  two  senior  aldermen  having  relinquished  their  right 

to  4/.  per  annum  each,  payable  to  them  under  a  former> 

order,  ordered,  that  the  number  of  senior  burgesses  be 

increased  from  eight  to  twelve,  and  (hat  they  be  paid  the 

annual  sum  of  2/.  each  out  of  the  money  heretofore  payable 

to  the  senior  aldermen."    And  whereas  also  afterwards,^ 

and  before  the  passing  of  the  statute  first  above  mentioned, 

to  wit,  on  the  Srd  day  of  October,  in  the  year  of  our  Lord 

1825,  the  burgesses  of  the  said  borough  being  duly  in 

common  hall  assembled  within  the  said  borough,  did  in 

their  body  corporate  duly  ordain,  order,  and  constitute  a 

certain  other  rule,  order  and  ordinance,  as  follows,  that  is 

to  say : — ''  That  the  annuities  ordered  to  be  paid  to  the 

senior  burgesses,  by  the  said  order  made  at  the  said  hall 

held  on  the  1st  day  of  April,  1762,  should  be  increased 

from  9,L  to  10^.  each  per  annum/'  And  the  plaintiff  further 

says,  that  from  the  time  of  the  making  of  the  said  several 

rules,  orders  and  ordinances,  the  said  annual  payments 

therein  prescribed  and  mentioned,  have  been  and  were 

duly  paid  to  the  said  aldermen  and  burgesses  respectively,. 

in  pursuance  thereof  respectively,  as  the  same  respectively 

grew  due,  up  to  and  until  the  time  of  the  passing  of  the, 

said  statute  first  abovementioned ;  and  that  before  and  at 

the  time  of  the  passing  of  the  said  statute  first. above-( 

mentioned,  the  plaintiff  had  been  and  was,  and  from  thence; 

hitherto  has  continued  to  be,  one  of  the  burgesses  of  the 

said  borough,  residing  within  the  said  borough,  and  was 

not  then  nor  ever  has  been  an  alderman  thereof,  nor  hasi. 

be  ever  had  or  taken  any  lease  or  assignment  of  lease  oC 
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Xfdk.  ff  PUoit  any  part  or  proportion  of  the  said  lands  so  allotted  by  the 
.     ^  '  ^     said  act  of  Parliament  as  aforesaid,  and  mentioned  in  the 

Hopkins       first  mentioned  rule,  order,  and  ordinance  as  aforesaid  ; 
Mftyor?ftc.  of   ^^^  ^^'^  ^^^  plaintiff,  after  the  making  of  the  said  seve- 

SwAHSBA.  yal  rules,  orders,  and  ordinances,  the  same  remaining 
in  full  force,  and  after  the  passing  of  the  statute  first 
aboTcmentioned,  to  wit,  on  the  2nd  day  of  November,  in 
the  year  of  our  Lord  1836,  was,  and  for  the  full  period  of 
one  year  before  and  up  to  that  day  had  been,  one  of  the 
twelve  senior  burgesses  of  the  said  borough,  and  had  for 
that  period  resided  and  was  then  residing  within  the  said 
borough,  and  that  the  defendants  had  then  received  suffi- 
cient rents  from  the  said  lands  so  allotted  under  the  said 
act  of  Parliament  as  aforesaid,  under  and  by  virtue  of 
leases  of  the  same  made  pursuant  to  the  said  act,  and  the 
said  first  mentioned  rule,  order,  and  ordinance,  to  satisfy 
the  said  yearly  sums  so  ordered  to  be  paid  by  the  said 
several  rules,  orders,  and  ordinances  aforesaid,  and  which 
said  yearly  sums  became  due  to  the  said  twelve  senior 
burgesses  as  aforesaid,  on  the  said  2nd  day  of  November, 
in  the  year  of  our  Lord  1836;  whereby  and  by  reason  of 
the  premises,  and  according  to  the  form  and  enactments  of 
the  said  statute  first  abovementioned,  the  defendants  ought, 
to  wit,  on  the  day  and  year  last  aforesaid,  to  have  paid  to 
the  plaintiff  the  said  yearly  sum  of  10/.  And  the  plaintiff 
further  saith,  that  before  and  at  the  day  and  year  last 
aforesaid,  the  office  of  common  attorney  of  the  said 
borough  had  been  and  was  abolished  and  ceased  to  exist, 
and  has  never  since  existed,  by  reason  of  the  passing  of 
the  statute  first  abovementioned,  and  of  the  enactments 
thereof.  The  declaration  then  stated  a  demand  of  pay- 
ment, and  refusal  by  the  defendants. 

Third  plea,  that  before  the  commencement  of  this  suit, 
to  wit,  on  the  said  second  day  of  November,  1836,  they 
the  defendants  necessarily,  and  as  ihey  were  legally  r^- 
qwred  and  bound  to  do,  paid,  distributed,  and  applied  all 
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the  said  renfs  by  them  received  from  the  said  lands  as  ^SlyeA.  of  Pkui, 

1839 
aforesaid,  together  with  and  among  other  rents  and  sums  ^ 

of  money,  to  wit»  the  sum  of  2,000/.,  towards  and  in  pay-  Hopkins 
ment  and  satisfaction  of  certain  lawful  debts  then  due 
and  owing  and  payable  to  divers  persons  from  and  by  the 
defendants  in  their  corporate  capacity,  out  of  the  property 
of  the  said  borough,  and  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  2,000/.,  and  by  law  then  pay- 
able in  priority  and  preference  to  the  payment  of  the  said 
twelve  senior  burgesses,  or  any  of  them,  of  the  said  yearly 
sums  above  mentioned  to  have  become  due  to  them  on  the 
2nd  day  of  November,  1836,  or  any  part  thereof.  Veri- 
fication. 

Replication,  that  before  the  commencement  of  this  8uit» 
to  wit,  on  the  2nd  day  of  November,  1836,  a  surplus 
annual  income,  from  the  said  rents  and  from  other  pro- 
perty of  the  said  borough,  belonging  to  the  defendants  in 
their  corporate  capacity,  did  remain  to  the  defendants, 
wherewith  to  pay  the  annual  sums  before  mentioned,  after 
payment  of  the  interest  of  all  lawful  debts  chargeable  on 
the  lands  so  allotted  as  aforesaid,  together  with  the  sala- 
ries of  municipal  officers,  and  all  other  lawful  expenses 
which,  on  the  5th  day  of  June,  1835,  were  defrayed  out 
of  or  chargeable  on  the  same.     Verification. 

Special  demurrer  and  joinder.  The  several  grounds  of 
demurrer  are  so  fully  set  forth  in  the  argument,  that  it 
seems  unnecessary  to  state  them  here. 


J.  Henderson^  in  support  of  the  demurrer. — The  repli- 
cation is  bad  in  point  of  form :  first,  as  being  a  departure 
from  the  declaration.  The  declaration  states,  that  the 
defendants  had  received  sufficient  rents  from  the  lands 
allotted  under  the  act  of  parliament,  to  satisfy  the  yearly 
sums  ordered  to  be  paid  by  the  several  ordinances  set 
forth  inthedeclaration,  whereby  and  by  reason  whereof  they 
ought  to  have  paid  the  plaintiff  the  said  yearly  sum  of  10/.: 
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•&cA.  of  Pleas,  whereas    the   replJcation   alleges,   that,  on  the  2nd  of 

1839 

November,  1886,  a  surplus  annual  income  from  the  rents. 


and  from  other  property  of  the  borough f  remained  to  the 
Mjiyorr&c,  of  defendants  wherewith  to  pay  the  annual  sums  before  men- 
•SwAKKA.  tioned,  after  payment  of  the  interest  of  all  lavful  debts 
chargeable  on  the  lands  so  allotted,  together  with  the 
salaries  of  municipal  officers,  and  all  other  lawful  expenses 
chargeable  on  them.  The  declaration,  therefore,  alleges 
the  obligation  to  pay  to  arise  out  of  the  mere  receipt  of 
the  rents  of  the  lands  allotted ;  whereas  the  replication 
prays  in  aid  the  general  surplus  arising  from  the  corpo- 
ration property,  after  payment  of  all  charges  on  the  lands. 
In  the  next  place,  the  replication  does  not  shew  that  this 
alleged  surplus  existed  at  the  time  of  the  passing  of  the 
commencement  of  the  suit :  it  is  consistent  with  all  that  is 
stated,  that  all  the  rents  received  in  the  meantime,  since 
the  2nd  of  November,  18S6,  have  been  applied  to  the  pay- 
ment of  the  interest  of  debts  chargeable  on  the  lands. 

But  the  declaration  is  also  bad  on  several  grounds. 

I.  The  first  question  arising  upon  it  is  that  which 
depends  upon  the  construction  of  the  2nd  section  of  the 
Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76.  That 
section  enacts,  "  that  every  person  who  now  is,  or  here- 
after may  be,  an  inhabitant  of  any  borough,  and  also 
every  person  who  has  been  admitted,  or  who  might 
hereafter  have  been  admitted,  a  freeman  or  burgess  of 
any  borough,  if  this  act  had  not  been  made,  &c.,  &e., 
shall  have  and  enjoy,  and  be  entitled  to  acquire  land  en- 
joy, the  same  share  aiid  benefit  of  the  lands,  tenements, 
and  hereditaments,  and  of  the  rents  and  profits  thereof^ 
and  of  the  common  lands  and  pubEc  stock  of  any  bo^ 
rough  or  body  corporate,  &c.,  &c.,  as  fully  and  eflTectu- 
ally,  and  for  such  time  and  in  such  manner,  as  he  or 
she  by  any  statute,  charter,  by  law  or  custom  in  force 
at  the  time  of  passing  this  act  might  or  could  have  had, 
acquired,  or  enjoyed,  in  case  this  act  had  not  been  passed : 
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Provided  always,  that  the  total  amount  to  be  divided  ^eh,  of  Piea$} 

1839* 
amongst  the  persons  whose   rights  are  herein  reserved  *  ^ 

in  this  behalf,  shall  not  exceed  the  surplus  which  shall       Hopkins 
remain  after  payment  of  the  interest  of  all  lawful  debts    Ifayor/ftc  of 
chargeable  upon  the  real  or  personal  estate  out  of  which 
the  sums  so  to  be  divided  have  arisen,  together  with 
the  salaries  of  municipal  officers,  and  all  other  lawful 
expenses  which,  on  the  5th  day  of  June   [1835],  were 
defrayed  out  of  or  chargeable  upon  the  same.'*    And  a 
subsequent  proviso  enacts,  *'  that  nothing  in  this  act  con- 
tained shall  be  construed  to  strengthen,  confirm,  or  afTecIT 
any  claim,  right  or  title  of  any  burgesses  or  freemen  of 
any  borough  or  body  corporate,  or  of  any  person,  to  the 
benefit  of  any  such  rights  as  are  hereinbefore  reserved,  but 
the  same  in  every  case  may  be  brought  in  question,  im- 
peached, and  set  aside,  in  like  manner  as  if  this  act  had 
not  been  passed/*    It  is  clear  from  all  the  terms  of  this 
dause,  that  it  does  not  create  any  new  right  whatever, 
but  only  preserves  pre-existing  legal  rights.    Tins  is  con- 
firmed by  reference  to  other  sections,  especially  sections 
68  and  93,  the  latter  of  which  would  exclude  the  legal 
rights  of  the  freemen  altogether,  and  cast  their  property  into 
the  public  fund  of  the  borough,  but  for  the  second  section, 
which  protects  them  from  the  operation  of  section  93. 
Then  the  next  question  is,  whether  this  right  had  any 
existence  before   the  act,  either  at  common  law,  or  by 
virtue  of  a  bye-law  of  the  borough. 
'  II.  Now  it  is  clear  no  such  right  could  exist  at  common 
law,  independently  of  any  bye-law.   And  the  "  rule,  order, 
or  ordinance,"  stated  in  the  declaration,  was  not  a  legal  bye- 
Ikw.    In  Bac.  Abr.,  By-law,  a  bye-law  is  defined  to  be 
*'  a  private  law  made  by  those  who  are  duly  authorized 
thereunto  by  charter,  prescription,  or  custom,  for  the  con- 
servation of  order  and  good  government  within  some  par-* 
ticular  place  or  jurisdiction."    This  ordinance  does  not 
purport  to  control,  moderate,  or  direct  the  state  or  pro- 
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Sxeh.  of  PUas,  ceediiigs  of  the  corporation,  or  any  member  of  it — it  is  no 

v...,,^,^^    more  than  a  declaration  of  the  opinion  or  intention  of  the 

HopRiKt      then  members,  as  owners  of  a  proprietary  right,  that  cer- 

Mayor%&  of  ^^^^  funds  shall  thereafter  be  applied  in  a  particular  way 
SwAHsxA.  f^Y  the  exclusive  benefit  of  certain  individuals.  It  is  just 
the  same  as  the  declaration  by  the  head  of  a  family,  of  his 
intention  to  apply  particular  funds  within  his  control  to 
the  use  of  an  individual.  In  Dunsion  v.  Imperial  Gas 
Light  and  Coke  Company  (a),  where  it  appeared  that  the 
company,  being  incorporated  by  act  of  parliament,  and 
empowered  to  make  bye-laws,  under  seal,  for  its  govern- 
ment, and  for  regulating  the  proceedings  of  the  directors, 
&c.,  had  passed  a  resolution,  not  under  seal,  that  a  remu- 
neration of  a  guinea  for  each  time  should  be  allowed  to 
each  director  for  his  attendance  on  courts,  committees, 
&c.,  it  was  held  that  this  was  neither  a  bye-law  within  the 
statute,  nor  a  contract  with  the  directors,  and  therefore 
that  they  could  not  maintain  an  action  of  debt  for  pay- 
ments according  to  such  resolution.  [Alderson,  B. — But 
why  may  not  this  be  a  bye-law  within  the  meaning  of  the 
Municipal  Corporation  Act?  The  second  section  implies 
that  a  pecuniary  benefit  in  the  corporation  funds  may  have 
been  given  by  a  bye-law.  You  say  this  is  no  bye-law 
according  to  the  strict  legal  definition : — that  only  shews 
that  the  word  is  used  in  the  act  in  a  larger  sense  than  that 
which  is  assigned  to  it  in  Bacon's  Abridgment.  Lord 
Abinger,  C.  B. — Any  rule  or  ordinance  which  the  corpora 
ation  were  empowered  at  common  law  to  make,  is  a  bye- 
law.] 

III.  Then,  in  the  next  place,  assuming  that  this  was  a 
bye-law  which  the  corporation  were  authorized  to  make,  no 
action  is  maintainable  upon  it.  No  case  can  be  adduced,  in 
which  an  action  has  been  held  maintainable  against  a  cor-» 
poration  on  its  own  bye-law.     Such  an  action  could  be 

(a)  3  B.  &  Adol.  125. 
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founded  only  on  the  ground  that  it  creates  a  edktraei*  •BmL  ^  Hm% 
Now  it  may  perhaps,  as  between  one  corporator  and  ano*  * 

ther,  who  are  parties  to  it«  raise  a  presumption  of  a  contract; 
but  as  to  strangers,  the  alleged  contract  must  be  subject  to 
all  the  incidents  of  an  ordinary  contract  How,  then^  can  it 
be  said  that  there  is  any  contract  with  this  plaintiff,  or  with 
any  person  whom  he  represents  !  The  "  twehe  senior  bur- 
gesses for  the  time  being  "  can  have  no  succession  within 
the  corporation-^they  are  not  an  'Mmperium  in  imperfo.** 
None  but  the  twelve  senior  burgesses  at  the  thne  when  the 
ordinance  was  made,  could  allege  that  there  was  a  con* 
tract  with  them.  But  further,  there  is  no  consideration 
for  such  supposed  contract.  The  right  of  pasturage  was 
vested  in  the  corporation  itself,  not  in  individual  corpor- 
ators, as  between  them  and  the  corporation ;  they  had  no 
personal  interest  whatever  in  it :  the  corporation  were  the 
unrestricted  lords  of  the  soil — ^how  then  could  there  be 
any  consideration  for  a  grant  by  them  of  a  personal  be- 
nefit in  itj  to  individual  corporators?.  [Lord  Abinger, 
C.  B. — It  is  a  fallacy  to  consider  it  as  a  contract — it  is  no 
contract]  Then,  what  breach  of  duty  is  there,  which 
gives  a  right  of  action  against  the  corporation  ?  The  ordi- 
nance directs  that  the  yearly  sums  shall  be  paid  by  the 
common  attorneys  of  the  borough  for  the  time  being:  no 
duty  is  shewn  of  payment  by  the  corporation ;  the  resohi- 
tion  imported  no  more  than  a  duty  in  a  particular  indivi* 
dual  to  pay  :  and  the  abolition  of  hir  office  cannot  of  itself 
transfer  that  duty  to  the  corporation.  Supposing  any 
right  of  action  to  exist,  when  did  it  accrue? — ^not  when 
the  corporation  received  the  rents,  for  they  received  them 
to  their  own  use ;  or  if  partly  for  the  purposes  of  thit 
trust,  it  is  not  a  trust  which  this  Court  is  capable  of 
enforcing.  The  plaintiff's  remedy,  if  he  has  any,  is  in 
equity ;  he  has  no  legal  right  recognizable  in  a  court  of 
law.  His  right  could  not  attach  until  the  accounts  were 
taken,  and  it  <were  ascertained  that  sufficient  funds  re« 
VOL.  IV.  u  u  M.  w. 
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jBfM.  9f  FUu,  mained  after  payment  of  th^  intereat  of  debU»  &e.    It 

.     ^     ^    eaimot  be  contended  that  the  ordinance  imports  the  grant 

HopKwi      of  an  annuity ;  if  not,  the  corporation  receive  for  their 

lfa^%&  ol  own  uae  in  lav,  as  much  as  they  would  independently  of 

SwAMBA.     it.    xbey  hold  the  funds  in  a  fiduciary  character  ODly» 

and  they  can  be  administered  only  in  a  court  of  equity, 

where  the  accounts  can  be  fully  taken.    It  is  not  like  the 

case  where  a  trustee  has  admitted  a  balance  in  bis  bands 

to  the  use  of  the  cestui  que  trust,  in  which  case  he  is 

liable  at  law ;  JR^jper  y.  HoUand{p). 

Lastly,  the  plea  is  good.  It  is  dear  that  all  the  funds 
of  the  corporation  are  applicable  in  the  first  instance  to 
the  payment  of  their  debts.  [Parket  B.— It  is  quite  con* 
sistent  with  the  plea  that  the  corporation  have  a  large  fiind 
of  personal  property,  or  rents,  with  which  they  might 
have  paid  the  debts,  leaving  the  rents  of  this  land  free.] 
It  is  averred  that  the  defendants  ''  meeessariljft  and  as 
they  were  legally  required  and  bound  to  do,"  pud  ail  the 
rents  received  by  them  from  the  lands  in  questiop,  together 
with  and  among  other  monies,  to  the  payment  of  lawful 
debts*  That  implies  that  they  could  not  satisfy  the  debts 
without  the  application  of  these  rents.  It  is  sufficient  if 
the  plea  be  good  on  general  demurrer,  the  plaintiff  having 
pleaded  over :  and  to  a  common  intent  it  sufficiently  averSt 
as  a  mixed  proposition  of  law  and  fact,  that  it  was  neces« 
sary  to  apply  these  rents  to  another  purpose. 

E.  V.  Wittiami,  contrd.— First,  the  plaintiff  may  take 
the  benefit  of  the  2nd  section  of  the  fi  &  6  WilL  4,  c  76, 
and  enforce  his  right  to  this  payment  by  an  action  of  debt ; 
the  declaration  therefore  shews  a  primft  facie  case.  And 
secondly,  if  that  be  so,  the  plea  shews  no  answer  to  i^ 

I.. The  declaration  discloses  the  fact,  that  the  thea 
governing  body  of  the  corporation,  in  whom  the  title  to  the 

(s)  9A4ftSl.  W{  4Mev.ftlil.MB.. 
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kndB  vai  vetted,  with  power  to  make  leases  of  them  with  '""^^^f^ 
such  covenants  and  agreements  as  theysliould  think  *  ^^ 

proper,  duly  made  and  ordained  the  "  mle,  order,  and  Hsnns 
ordinance*'  in  question,  whereby,  after  reciting  that  they  m^ym,  *&  of 
were  of  opinbn  that  the  most  beneficial  mode  of  inclosing  ^^*^' 
the  open  lands  would  be  to  grant  leases  of  them  to  the 
bttrgesses,  with  covenants  to  inck>se  them  within  a  certain 
period,  they  order  that  certain  annual  sums  of  the  rente 
arising  from  such  inclosure  shall  be  paid  yearly,  by  the 
common  attorneys  of  the  borough  for  the  time  being,  to 
each  of  the  senior  burgesses  residing  within  the  borough  t 
no  burgess  who  shall  teke  a  lease  being  entitled  to  receive 
any  part  of  the  money  so  distributed.  This  is  objected 
to  as  not  being  properly  a  bye4aw.  Now,  there  is  no  prece* 
dent  of  any  bye-law  which  is  pleaded  in  words  as  a  bye-law; 
that  is  not  a  term  known  in  pleading,  but  is  only  a  more 
eonvenient  designation  adopted  for  the  sake  of  brevity; 
in  all  the  precedents,  it  is  pleaded  in  the  language  here 
adopted,  as  a  *'  rule,  order,  and  ordinance/*  By  this  bye-' 
law,  then,  the  right  was  conferred,  and  continued  to  exist 
until  the  passbg  of  the  5  &  6  Will.  4,  c.  76.  And  by  the 
second  section  of  that  act,  it  is  continued  in  parties  in 
the  situation  of  the  present  plaintiff.  If  the  act  had  not 
been  passed,  the  plaintiff  might  and  would  have  enjoyed 
Under  the  bye-law  the  sum  he  now  seeks  to  recover :  then 
the  act  declares  expressly  that  every  inhabitentor  burgess 
"  shall  have  and  enjoy  the  same  share  and  benefit  of  the 
lands,  Sec,  and  of  the  rents  and  profits  thereof,  and  of  the 
common  lands  and  public  stock  of  any  borough  or  body 
corporate,  as  fully  and  effectually  as  be  by  any  statute, 
charter,  bye^law^  or  custom  in  force  at  the  time  of  passing 
tkis  ad,  might  or  could  have  had  or  enjoyed  in  case  this 
act  had  not  been  passed."  It  is  said  that  even  if  the  right 
exists,  it  is  not  enforceable  by  an  action  of  debt.  But  the 
rule  of  law  is,  Aat  wherever  a  pecuniary  benefit  is  given 
by  stetuto  to  an  individual,  he  may  sue  for  it  in  debt: 

vv9 
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^JPIm%  Com.  Dig.  Debt,  (A)  9.  In  an  anonymous  case,  6  Mod. 
{  -  ^^'  -    87,  Holi,  C.  J.,  says—"  If  money  be  deyised  out  of  land, 

Honms  sure  the  devisee  may  bave  debt  against  the  owner  of  the 
UMfm!^iu.  9t  ^^  f^^  ^bc  money,  upon  the  statute  of  82  Hen.  8,  c.  1,  of 

SwAMiBA.  ^iiig .  fgf  wherever  a  statute  enacts  anything,  or  prohibits 
anything,  for  the  advantsge  of  any  person,  that  person 
shall  have  remedy  to  recover  the  advantage  given  him,  or  to 
have  satisfaction  for  the  injury  done  him,  contrary  to  law 
by  the  same  statute ;  for  it  would  be  a  fine  thing  to  make 
a  law  by  which  one  has  a  right,  but  no  remedy  except  ia 
equity.**  It  is  unnecessary,  therefore,  to  argue  whether 
the  plaintiff  could  have  sued  before  the  statute.  [Parte, 
B.— Mr.  HendersoiCM  argument  is,  that  the  statute  gives 
no  new  right,  but  only  continues  the  old.  If  so,  and  if  the 
bye-law  gave  no  right  of  action  at  law,  the  plaintiff  has 
none  now ;  if  he  had  before  the  act  only  a  remedy  in 
equity,  he  has  only  that  still.]  The  statute  imposes  a 
duty  on  the  corporation  to  depart  from  their  former  mode 
of  payment  through  a  proxy  whose  oflSce  is  abolished,  and 
themselves  to  pay,  except  in  certain  events.  It  is  the 
statutory  duty  of  the  corporation  to  comply  with  the  act 
in  that  respect ;  and  as  the  performance  of  that  duty  would 
lead  to  the  benefit  of  the  plaintiff,  and  the  non-perform- 
ance of  it  to  his  injury,  the  law  will  compel  them  to  per- 
form it  by  means  of  an  action  of  debt.  It  clearly  was  the 
intention  of  the  legislature  that  the  parties  should  continue 
to  receive  these  bounties.  That  appears  not  only  from 
the  2nd  section,  but  also  from  the  saving  in  s.  92.  of  "  all 
rights,  interests,  claims,  and  demands  of  all  persons  in  and 
upon  the  real  or  personal  estate  of  any  body  corporate,  by 
virtue  of  any  proceedings  either  at  law  or  in  equity  &c., 
or  by  virtue  of  any  mortgage  or  otherwise*^ — ^words  fully 
large  enough  to  include  this  case.  [Jlderson,  B. — You 
may  say  that  if  there  was  a  precedent  right  only  in  equity, 
the  statute  preserves  that  only ;  but  if  there  was  no  righi^ 
but  only  an  enjoyment  as  against  the  old  corporatidOj 
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under  a  bye-law  made  for  their  own  regulationi  the  statatCi  ^"'^^J^^'^ 

proTiding  that  the  money  shall  still  be  paid,  gives  impliedly 

an  action  at  law  to  recoTer  it.]    It  is  submitted  that  such 

was  the  meaning  of  the  legislature.    It  is  clear,  on  the 

whole  of  the  2nd  section,  that  the  statute  recognises  the 

existence  of  a  right  to  receive  a  portion  of  the  public  stock 

of  a  borough  by  force  of  a  bye-law ;  and  the  proviso  at  the 

end,  which  has  been  relied  on,  means  only  this — that  if  on 

investigation  it  should  turn  out  that  the  bye-law  was  not 

properly  made  by  the  governing  body,  it  may  be  impeached 

as  before.    But  here  there  is  no  doubt  that  this  bye-law, 

which  is  averred  to  have  been  duly  made  by  the  governing 

body,  is  one  of  the  very  bye-laws  contemplated  by  the  act, 

and  that  before  the  act  it  gave  the  corporation  a  clear 

power  to  dispose  of  their  revenues  in  such  manner  as  to 

the  governing  body  should  seem  meet.    It  is  a  mistake  to 

suppose  that  the  plaintiff  is  in  no  better  condition  than 

before  the  statute ;  his  right  is  modified  by  the  statute, 

and  a  new  duty  created  in  respect  of  it,  which  may  be 

enforced  in  an  action  of  debt. 

But  it  is  not  conceded  that  debt  would  not  have  been 
maintainable,  at  common  law,  by  a  corporator  against  the 
corporation  upon  the  bye-law.  It  is  lex  loci ; — it  was  the 
duty,  therefore,  of  the  corporation  to  comply  with  it;  if 
they  did  not,  they  were  suable  in  debt.  But,  at  all  events, 
the  plaintiff  has  now  a  legal  right,  compounded  of  his 
previous  rights,  and  of  the  modifications  of  them  intro- 
duced by  the  statute;  on  that  statute,  therefore,  which 
gives  him  this  personal  benefit,  he  may  maintain  an  action 
of  debt. 

Secondly,  the  plea  is  bad  in  substance. — It  attempts,  in 
effect,  to  bring  the  case  within  the  proviso  in  the  second 
section,  which  limits  the  fund  for  payment  of  these  suma 
to  the  surplus  after  payment  of  the  interest  qf  debts  &c : 
biit  all  that  it  alleges  is,  that  the  defendants,  on  the  2nd 
of  November,  1836,  necessarily  &c«  paid  and  applied 
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Jbel.  ^  Hmh  all  tb«   MDts   by  them  received  from  Ibe  mid  laiid% 

1839  ' 

\,^^^^^^    together  with  other  monies,  "  towards  the  payment  and 

Honcnn      satisfaction  of  certain  lawful  debts  then  due  from  the 
Mayor,  fte.  of  defendants  in  thetr  corporate  capacity  out  of  the  property 

6WAV0SA.  ^f  (ii^  borough,  and  by  law  then  payable  in  priority  and 
preference  to  the  payment  of  the  yearly  sums  to  the 
twelve  senior  burgesses.**  The  defendants  were  not 
bound  by  the  act  first  to  make  such  payments.  IParie, 
B.— Are  not  the  corporation  bound  to  pay  the  debts  of 
their  creditors,  before  making  these  voluntary  payments  ! 
The  second  section  applies  only  to  the  payment  of  interest 
of  debts  charged  on  the  knd :— what  are  they  to  do  if  they 
have  large  debts  secured  by  bond  ?  The  section  would 
apply  to  a  corporation  not  in  debt  at  the  passing  of  the 
act  I  but  if  it  were  in  debt,  would  not  the  creditors  retain 
all  their  legal  remedies  ?]  The  effect  of  section  S  is,  that  the 
payments  are  to  continue  to  be  made,  unless  in  the  event  of 
there  bemg  no  surplus  after  the  payment  of  the  interest  of 
debts  charged  on  the  particukr  land.  It  is  quite  consistent 
with  this  plea  that  all  the  debts  referred  to  have  been 
incurred  since  the  passing  of  the  act,  and  that  none  of 
them  are  charges  on  this  land.  The  allegation  as  to  their 
being  payable  "  in  priority  and  preference,"  means  no  more 
than  d^Uy  payable ;— that  is  an  inference  of  hiw.  [Parke, 
B.— The  question  is,  whether  you  ought  not  to  have 
demurred  specially  to  the  plea :  it  alleges  that  there  were 
debts  which  the  defendants  were  legaBy  bound  to  pay,  and 
which  were  payable  in  priority  and  preference  to  the  pay* 
ments  to  the  burgesses—which  could  not  be,  unless  they 
were  incurred  before  the  passing  of  the  act.  You  say  the 
plea  does  not  shew  how  they  were  so  payable ;  is  not  that 
ground  of  special  demurrer  ?]  Where  nothing  is  stated  but 
what  is  a  mere  inference  of  law,  which  carries  the  defence 
no  further  than  if  it  were  not  stated  at  all,  that  is  a  sub- 
stantial defect,  and  may  be  objected  to  on  general  demuf- 
yer.    The  allegation  referred  to  is  a  mere  eipression  of 
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that  wUoh  would  have  been  fanpfied^  and  eoold  lot  hate  AwL  0/  pim#, 

been  IraTerted.  The  intention  of  the  teoond  aeetion  of  the  ^'         '-^ 

act  was  to  put  eorporationt  on  the  tame  footing  aa  the  nation  Horxiup 

-^Tii.^  to  enable  them  to  make  payments  of  this  kind  after  iityoivWc  of 

payment  of  the  kUereti  of  existing  debts^  and  the  salaries  >v^ma- 
of  officers.    If  so,  the  plea  is  clearly  bad.— *And  the  repli- 
cation is  then  good;  because  it  raises  the  precise  issue 
which  properly  arises  on  the  terms  of  the  statute. 


HmuUrsam,  in  reply. — ^The  propositioni  that  the  statute 
oottfers  the  right  now  clairoed»  might  lead  to  monstrous 
consequences ;  one  of  them  is,  that  a  creditor  whose  debt 
was  not  charged  on  the  particular  land,  would  be  post- 
poned to  parties  who  are  the  mere  objects  of  the  bounty 
of  the  corporatioui  and  the  payment  of  his  principal  pro- 
bably deferred  for  ever.  The  words  of  the  act  plainly 
shew  that  it  intended  merely  to  preserre  existing  rights 
and  remedies.  The  real  question  is,  whether  the  corpor- 
ation are  not  first  bound  to  pay  all  their  revenues  in  dis- 
charge of  all  their  debts.  Then,  is  there  any  right  under  the 
bye-law  to  claim  payment  in  priority  to  creditors  !  On 
the  contrary,  it  would  be  bad  if  it  gaye  such  a  powei^ ; 
either  the  creditor  would  be  deprived  of  his  right  to  sufe, 
which  is  monstrous,  or  the  corporation  would  still  remain 
liable  to  these  claims,  after  payment  of  their  funds  in  dis- 
charge of  their  debts.  The  claims,  therefore,  must  be 
founded  upon  a  surplus,  which  the  plea  shews  does  not 
exist  And  the  plea  is  good,  at  least  on  general  de- 
murrer: it  states  a  mixed  proposition  of  law  and  (kct,  like 
theplea  of  plane  administrarit  by  an  executor:  it  states  as 
a  fact,  that  the  rents  were  applied  in  payment  of  debti, 
and  afers  that  they  were  so  paid  necessarily,  and  under  « 
legal  obligation,  and  in  priority.  The  plea  could  be 
proved  only  by  proof  of  payments  in  respect  of  debts 
chargeable  on  these  lands,  and  existing  at  the  passing  of 
Iheaet    The  effect  is  to  aver  both  the  fact  and  the  lega- 
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jEceA.  ti  pxmi,  lity  of  the  payments.  The  replication  \%  bad  at  imrolTnig 
a  departure;  for  it  is  consistent  with  it,  that  although 
there  was  a  surplus  from  the  whole  produce  of  the  lands 
on  which  the  debts  were  charged,  there .  was  none 
from  the  produce  of  these  particular  lands,  after  payment 
of  the  interest. 

Lord  Abingbr,  C.  B.— I  am  of  opinion  that  the  judg- 
ment ought  to  be  for  the  plaintifT.    The  first  question  is, 
whether  the  declaration  be  good.    Now  this  declaration 
states  this  fact,  that  certain  portions  of  land,  which  were 
known  by  the  description  of  the  Town  Hill  and  Borroughs, 
were,  in  the  second  year  of  the  reign  of  George  the 
Third,  by  an  act  of  parliament,  inclosed ;  then  it  stfites 
the  substance  of  that  act  of  parliament,  which  is  suflScient 
for  the  purpose  of  the  declaration.    The  act  of  parliament 
recites  the  fact,  that  the  fee  simple  of  the  land  belonged  to 
the  Duke,  of  Beaufort,  and  that  the  mayor  and  burgesses 
of  Swansea  had  the  right  of  pasturage  or  herbage :  it 
does  not  state  precisely  how  the  right  was  exercised, 
whether  by  the  corporation  turning  beasts  upon  it  in 
their  corporate  capacity,  or  whether  by  the  indiTidual 
numbers  of  the  corporation  turning  their  beasts  upon 
the  common :  but  the  act  of  parliament  proceeds  to  direct, 
that  the  lands  shall  be  divided  in  certain  portions ;  150 
acres  are  appropriated  to  the  Duke  of  Beaufort  in  one 
part,  and  the  other  part,  called  the  Borroughs,  is  appro* 
priated  to  the  corporation ;  and  the  same  act  of  parliament 
goes  on  to  enact,  that  ''  the  corporation  shall,  in. their 
common    ball  assembled, .  appoint    such    leases    to   be 
granted,  as  they  shall  think  fit  and  expedient,  with  such 
covenants,  provisoes,  and  agreements  as  to  the  corpor- 
ation then  assembled  shall  be   thought  reasonable.'*    It 
further  appears  by  the  declaration,  that  in  the  April  fol- 
lowing, viz.,  in  176S,  which  is  more  than  sixty  years  ago, 
the  corporation  assembled  in  their  common  hall,  in.obe- 
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dienee  tathe  directions  of  the  Act  of  Parliamenti  and  at 
that  common  ball  they  agreed  to  a  certain  ordinance — 
wbicb  in  fact  is  a  bye-law — prescribing  that  leases  should 
be  granted  of  this  land  in  certain  proportions,  in  no  uufwike. of 
case  less  than  five  acres,  and  in  no  case  more  than  8va"*'^ 
fifty ;  and  that  bye-law  recites,  that  it  was  the  intention 
and  object  of  the  corporation  that  each  burgess  should 
receive  some  benefit  from  it,  (and  it  is  highly  probable 
that  each  burgess  would  receive  some  benefit  from  .the 
right  of  common  before — it  is  known  to  be  the  case  in 
many  corporations :)— then  they  say  that  none  but  bur- 
gesses shall  be  entitled  to  a  lease,  and  that  no  lessee  shall 
be  entitled  to  any  of  the. rents,  but  that  certain  annual 
payments  shall  be  made  to  each  of  the  senior  burgesses 
o^t  of  this  rent,  and  the  remainder  is  to  enure  to  the 
benefit  of  the  corporate  body;  and  further,  that  the 
individual  burgesses  are  to  appear  personally  to  make  the 
demand  before  they  shall  receive  their  portions  of  the  rent, 
which  are  to  be  paid  to  them  by  the  eommoii  attorney»  of 
the  borough  for  the  time  being — an  office  which  ceased  to 
exkt  on  the  passing  of  the  Municipal  Corporation  Act. 
There  is  a  further  provision,  that  no  burgess  who  is  a 
lessee  shall  receive  any  of  these  allowances,  because 
be  is  supposed  to  have  a  benefit  in  his  lease.  There 
is  also  a  provision,  that  no  lessee  shall  assign  his  lease  to 
any  but  a  burgess,  without  the  consent  of  the  corporation ; 
so  that  this  was  to  have  the  effect  of  keeping  the  property 
in  the  hands  of  the  corporation,  for  the  benefit  of  certain 
portions  of  the  members  .  according  to  their  seniority. 
There  is  nothing  unreasdnable  in  this  bye-law ;  it-is  in  a 
great  measure  framed  in  obedience  to  the  act  of  Parliament^ 
and  the  restriction  of  the  benefit  seems  not  unreasonable : 
we  must  presume  that  the  individual  burgesses  who  were 
the  objects  of  it,  were  making  some  commutation  of  cer- 
tain rights  which  they  had  before  this  fixed  rent  was 
reserved.    The  payments  made  under  this  bye^Iaw,.with 
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▼iriatioQS  in  amount  introdttced  by  rabiaqoeiit 
ordarsi  have  continaed  from  the  month  of  April,  Htti 
down  to  the  period  when  the  Municipal  Corporation 
Act  was  pasted ;  for  a  period,  therefore,  of  above  sixty 
yearstf  The  first  effect  of  that  act  was  to  sweep  away 
all  rights  whatever  which  had  been  exercised  under 
any  former  corporation.  As  the  act  passed  through  the 
legislature,  it  was  sifted  and  examined,  with  a  dispositian 
not  to  injure  individusl  rights,  inasmuch  as  many  memben 
of  corporations  had  lawfully  enjoyed  individual  rights 
and  benefits,  in  their  corporate  capacities ;  and  to  create 
new  corporations,  and  apply  their  funds  to  new  purposes, 
without  reserving  the  rights  of  such  parties,  would  have 
been  to  do  an  act  of  great  injustice  to  the  individuals ;  and 
whether  such  a  benefit  was  enjoyed  in  the  shape  of  a  right 
of  common  existing  at  the  time  when  the  act  was  passed, 
or  whether  it  was  enjoyed  in  the  commuted  shape  of  rent 
reserved,  was  just  the  same,  and  depended  upon  the  sane 
principles :  and  the  object  of  the  Snd  sectbn  of  the  set 
was  to  preserve  those  rights. 

The  first  question  then  to  be  considered  is,  whether  or 
not,  before  this  act  of  Parliameot  was  passed,  this  bye- 
law  would  have  enabled  the  individual  burgesa  to  main- 
tain an  action.  Now  it  appears  to  me,  (though  I  own  at 
first,  and  during  a  great  part  of  the  discussion,  I  was  a 
good  deal  induced  to  doubt  upon  that  point  by  Mr. 
Hend0ritnC§  argument) — that  he  might  have  maintained 
the  action.  The  bye«Iaw  has  the  same  efiect  withm 
its  lunits,  and  with  respect  to  the  persons  upon  whom 
it  lawfully  operates,  as  an  act  of  Parliament  has  upon 
the  subjects  at  large :  and  the  dictum  of  Lord  HcU  which 
has  been  cited,  and  which  seems  perfectly  reasonable, 
that  it  would  be  absurd  to  say  an  act  of  Parliament  should 
pass  to  give  a  man  a  benefit,  and  that  he  should  not  have 
an  action  for  it,  is  equally  applicable  to  the  case  of  a  bye- 
law,  confining  it  to  the  persons  on  whom  it  is  intended 
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to  operate*  Thii  byeJaWy  therefbre»  bound  the  eo>  MmA.  rfPUn, 
poration  to  appropriate  the  rents  of  the  town  lands  in  that  ^  ^  '  ^ 
particular  way :  and  if  the  corporation  choose  to  intercept  Hopuiti 
the  rents  and  keep  them  in  their  own  hands,  it  appears  to  Mayor^fte.  of 
me  that  the  bye*kw  gives  a  just  foundation  for  an  action  of  Svassba. 
debt  against  the  corporation.  If  that  be  so,  there  is  no 
occasion  to  consider  whether  the  statute  of  6  &  6  WilL  4^ 
gave  any  confirmation  of  that  right,  because  it  is  suffi* 
dent  to  say  that  if  it  did  not  take  it  away,  it  preserved  it. 
But  I  am  far  from  saying  there  is  nothing  in  the  argument 
presented  by  Mr.  Wittiam$  upon  this  point:  particularly 
when  we  consider  the  spirit  and  object  of  the  statute.  Sup- 
pose, instead  of  declaring  that  the  parties  should  still  haye 
and  enjoy  the  same  benefit  of  the  lands,  &o.,  of  the  co^- 
poration,  it  had  provided  that  the  corporation ''  should  con* 
tinueto  pay'*  all  such  parties — then  the  corporation  would 
dearly  be  bound  to  pay ;  and  in  substance  that  is  the  same 
thing  as  to  say  the  parties  are  entitled  to  receive.  From 
whom  are  they  to  receive  !— from  the  new  corporation : 
therefore  the  new  corporation  are  bound  to  pay.  There- 
Ibre,  without  pronoundng  a  final  opinion  upon  that  point, 
I  am  far  from  saying  there  is  nothing  in  the  argument  that 
the  new  act  of  Parliament  would  have  given  the  right  of 
action ;  because,  as  it  gives  the  right  to  receive,  it  appears 
to  me  to  impose  upon  those  who  are  to  pay,  the  obligation 
of  paying.  If  it  is  a  necessary  inference  that  the  new  cor- 
poration shdl  continue  to  pay,  that  would  entitle  the 
plaintiff  to  bring  his  action  upon  the  statute. 

The  declaration,  then,  being  good,  the  next  question 
is  whether  the  plea  is  good.  Now  there  is  no  suggestion 
upon  the  record — it  is  not  to  be  presumed  from  the  de- 
deration,  nor  is  it  suggested  in  the  plea — ^that  upon  this 
specific  portion  of  land  there  existed  any  previous  obli- 
gation to  any  creditor  whatsoever.  I  must  take  it,  there- 
fore, that  this  land  came  into  the  hands  of  the  new  cor- 
porationi  the  defendantSi  without  any  existing  debt  upon 
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s»h.  V  ^^9^  it  prior  to  the  claim  of  the  burgesses :  if  so,  these  persons 
.  ^  *  ^  would  have  a  right  to  the  rents.  The  plea  seems  studi- 
HoniMi  ously  to  avoid  meeting  that  case;  because,  if  there  had 
Mayorr&eiOf  ^^^  ^"7  ^^ht  upon  this  land,  which  the  corporation 
SwAMssi.  ^gyg  bound  to  pay  anterior  to  any  rights  created  under 
the  bye-law,  there  is  no  doubt  that  would  have  bound 
the  new  corporation  as  well  as  the  old ;  binding  the  old 
corporation,  the  new  could  only  take  it  subject  to  that  an- 
terior'claim: — ^but  the  plea  does  not  state  that.  What, 
then,  was  the  intention  of  the  act  of  5  and  6  WilL  4,  c.  76 1 
There  was  nothing  in  the  act  to  alter  the  rights  of 
creditors,  with  respect  to  the  antecedent  rights  of  the 
burgesses,  excepting  that  it  made  it  a  qualification  pre- 
ceding the  payment  to  them,  that  there  be  a  surplus  suffi- 
cient for  that  purpose,  after  payment  of  the  expenses  of 
the  corporate  officers,  and  the  interest  of  the  debts  charg- 
able  on  the  real  and  personal  estate  out  of  which  the  sums 
so  payable  had  arisen.  In  order  to  bring  the  plea  within 
this  proviso,  it  ought  to  have  appeared  upon  the  face  of 
it,  that  the  debts  which  the  corporation  were  obliged  to 
pay, — or,  if  interest,  the  interest  which  by  the  statute  they 
were  entitled  to  pay, — ^was  interest  arising  from  some  debt 
chargeable  upon  that  specific  land ;  because  otherwise  it 
would  not  constitute  a  prior  claim  to  the  claim  of  the  bur- 
gesses. The  mere  statement  here  of  the  priority  of  the 
claim,  is  an  allegation  that  means  nothing ;  it  ought  to 
have  appeared  distinctly  that  they  were  debts  existing 
before  the  passing  of  the  act.  I  think  there  is  a  great 
deal  too  much  looseness  and  vagueness  in  the  mode  of 
alleging  this  priority,  for  us  to  construe  it  as  a  sufficient 
allegation  that  there  was  any  specific  anterior  claim  upon 
this  land,  which  could  operate  to  prejudice  the  claim  of 
the  burgesses,  and  to  bring  the  case  within  the  proviso  of 
the  statute.  But  if  we  could  suppose  that  the  intention 
of  the  plea  was  to  allege  that  there  was  not  enough  to  pay 
all  the  corporation  were  bound  to  pay,  then  we  must  take 
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tHe  replication  also  to  deny  that;  because  the  replication  EM^i^Fk^. 
states  that  there  was  a  surplus  beyond  that,  and  therefore     ^         '^  ^ 
it  is  in  substance  a  denial.    I  believe  we  all  thought  the      Horsns 
plea  was  bad  on  special  demurrer ;   and  on  consideration!   Mayor,  te  of 
I  think  it  is  bad  on  general  demurrer,  for  not  alleging  that 
the  debts  to  which  the  rents  were  applied  were  such  as 
to  fall  within  the  proviso  in  the  2nd  section,  and  there* 
fore  to  have  priority  over  the  claims  of  the  burgesses. 
Upon  these  grounds,  I  think  the  judgment  ought  to  be 
for  the  plaintiflT. 

Parke,  fi. — I  am  also  of  opinion  that  the  judgment 
ought  to  be  for  the  plaintiff.  The  first  question  in 
this  case  is,  whether  the  declaration  is  good.  It  is 
framed  upon  an  ordinance  of  the  corporation,  which 
appears  to  have  been  made  for  the  proper  distribution 
and  protection  of  the  corporate  property.  I  am  strongly 
inclined  to  think,  that  independently  of  the  act  of  5  &  6 
Will  4,  an  action  would  lie  against  the  corporation,  by 
a  person  who  is  directed  by  a  bye-law  of  the  corporation 
to  take  a  benefit  under  it.  This  bye-law  was  enacted  by 
the  corporation  at  large  in  consequence  of  the  inclosure 
of  a  piece  of  land  which  belonged  to  the  Duke  of  Beau- 
fort, over  which  a  right  of  herbage  existed  in  the  cor- 
poration at  large,  and  which  they  might  allow  to  be 
taken  by  the  cattle  of  the  burgesses,  or  might  dispose  of 
it  in  any  other  way  they  thought  fit.  The  declaration 
does  not  state  that  before  the  bye-law  the  burgesses  were 
in  the  habit  of  depasturing;  but  after  the  passing  of  the 
Inclosure  Act;  a  portion  of  the  land  having  been  allotted 
to  the  corporation,  there  is  a  bye-law  made  by  the  com- 
mon consent  of  all  the  members  of  the  corporation,  or 
at  least  by  a  sufficient  number  of  them  to  make  it  a 
valid  bye-law.  [His  Lordship  then  read  the  bye-law.] 
Now  I  think  the  effect  of  that  bye*law,  which  is  a  prt- 
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JSatk.  0/  Pimh  Tate  law  regulating  the  corporation  property^  and  bind** 
y,^^.^^Ji^     log  the  corporation  as  to  the  indiyidual  membera  of  it» 

HorftiNi  is  this ; — that  each  burgess  named  in  it  acquires  a  right 
u^yJ^Sie.  of   to  receive  a  certain  sum  of  moneyi  and  consequently  s 

SwAMfXA.  J^^y  jg  imposed  upon  the  persons  who  are  directed  by 
the  ordinance  to  pay  it:  those  persons  were  the  oonmoa 
attorneys  of  the  borough  for  the  time  being,  and  they 
were  bound  to  pay  to  each  of  the  twelve  senior  bar* 
gesses  the  amount  of  10/.  a*year.  In  the  case  that  hsi 
been  referred  to,  it  is  laid  down  by  Lord  HoU,  that  whers 
a  statute  gives  a  benefit  to  a  party,  he  has  a  right  of 
action  at  law;  and  I  am  strongly  inclined  to  think  that 
upon  this  bye-Uw  also  he  would  have  such  right  of  acdon, 
because  the  effect  of  the  bye-law  is  to  make  it  a  duty  im* 
perative  upon  the  common  attorney  to  pay  the  moneys 
until  the  act  of  Will.  4  interposes,  and  the  common  attor- 
ney is  taken  away  altogether;  so  that  that  intermediate 
step  is  now  removed,  and  the  corporationi  having  received 
the  money,  must  apply  it  as  it  was  before  applied  through 
the  intervention  of  the  officer  who  no  longer  exists :  by  the 
effect  of  the  statute,  the  duty  is  cast  upon  the  body  politic 
at  large  to  pay  these  sums  to  the  individual  members*  It 
seems  to  me,  therefore,  that  at  common  law  the  plaintiff 
would  have  had  a  right  to  recover.  Now,  the  effect  of  the 
statute  is  to  continue  to  all  the  persons  who,  before  the 
passing  of  the  act,  were  enjoying  corporate  benefits,  whe* 
ther  by  virtue  of  any  usage,  custom,  bye*law  or  otherwise, 
the  enjoymentof  them;  and  to  make  it  obligatory  on  the 
corporation  to  continue  to  pay  to  such  individuals  the  be- 
nefits which  they  enjoyed  before;  subject,  indeed,  to  any 
thing  which  before  would  have  defeated  the  bye*law  or 
custom  under  which  they  were  enjoyed,  if  the  bye-law  or 
custom  itself  were  bad.  Therefore  I  think,  though  it  might 
by  possibility  have  been  only  a  benefit  which  these  ptftiei 
eiyoyed  under  the  bye«law  before,  and  not  a  right  enforce- 
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•ble  by  aetbo,  it  is  now,  undir  the  statute,  con? erted  into  MtOu  ^  fUu^ 
•  jngbt;  and  that  being  so,  by  yirtue  of  the  common  kw  '  ^ 

and  the  statute  taken  together,  the  declaration  is  good,  Hopkixs 
and  tfae  plaintiff  baa  a  prim&  facie  right  to  recover  the  rents  uajj^gf^.  «r 
receivable  from  these  lands  (  because  we  cannot  presume  Awamsm. 
the  corporatbn  to  baTe  any  object  to  which  they  bad 
a  right  to  apply  the  rents  received  from  the  lands— *we 
eannot  presume  they  were  in  debt,  or  had  any  other 
expenses  which  would  prevent  their  complying  with  the 
bye-law ;  and  therefore  any  defence  which  may  arise  upon 
that  ground  must  come  from  the  defendants.  The  decla- 
ration then  being  good,  next  comes  the  question  whether 
the  plea  is  good*  It  is  framed  upon  the  supposition, 
that  by  the  true  construction  of  the  act  of  Parliament,  the 
corporation  have  a  right  to  apply  all  the  revenues  and  all 
the  property  of  the  corporate  body,  in  discharge  of  the 
debts  contraeted  by  them  antecedently  to  the  passuig  of 
the  municipal  corporation  act:  that  as  this  act  of  Parlia- 
ment could  not  have  been  intended  to  give  a  benefit  to 
the  individual  corporators  at  the  expense  of  the  credi-f 
tors  of  the  corporation,  it  therefpre  preserves  to  the  cor- 
poration the  right  of  applying  those  revenues  to  the  pay- 
ment of  their  easting  debts.  Now  supposing  that  to  be 
the  true  construction,  there  would  be  a  question  wbe- 
tlier  this  plea  is  not  bad  upon  general  demurrer,  be- 
cause it  does  not  state  in  express  terms  that  these  pay- 
ments were  made  for  antecedent  debts ;  it  only  states  that 
the  defendants  **  necessarily,  and  as  they  were  legally 
required  and  bound  to  do,  paid,  distributed  and  applied 
all  the  said  rents  by  them  received  front  the  said  landa 
towards  and  in  payment  and  satisfactipn  of  certain  lawful 
debts  then  due  and  owing  and  payable  to  divers  persons" 
by  the  corporation.  Does  that  mean  debts  due  at  the 
time  that  the  payments  were  made,  or  does  it  mean  debts 
due  at  the  tune  of  the  passing  of  the  act  of  Parliamept  t 
That  i$  Ml  obscure  upon  these  wordi  of  the  plea~but  it 
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jbmI.  if  Ptioi,  is  said  that  this  obscurity  is  removed  by  the  ayeiinent 
,  s^,^,^^^^  that  they  were  debts  payable  "  in  priority  and  preference 
HoFxiNf  to'*  the  sums  payable  to  the  twehe  senior  burgesses. 
Mftyorrfrcof  'I'hat  possibly  may  be  so,  although  I  have  some  doubt 
8WARMA.  v^hether  it  is ;  but  it  ought  at  least  to  have  been  averred 
that  the  corporation  were  bound  to  apply  the  revenues  of 
this  particular  estate  in  payment  of  such  debts ;  because 
if  they  have  abundant  funds  elsewhere,  they  ought  not 
to  deprive  thie  corporators  of  the  rents  arising  from  the 
occupation  of  this  particular  estate ;  and  the  plea  do^s 
not,  as  it  appears  to  me,  exclude  the  possibility  that 
the  corporation  have  ample  revenues  elsewhere,  out  of 
which  they  might  have  paid  those  debts  without  injury 
to  the  corporators  entitled  under  the  bye*law«  It  is  said, 
that  difficulty  is  avoided  by  the  word  ''  necessarily  ;**  but 
that  does  not  appear  to  me  to  be  so  clear  as  to  pfe- 
elude  the  possible  existence  of  a  state  of  facts  which 
would  prevent  the  corporation  having  the  right  to  pay  ihe 
debts  out  of  the  rents  of  this  estate.  It  seems  to  me,  how- 
ever, that  quite  independently  of  any  formal  constrilc- 
tion,  the  plea  is  bad  in  substance;  and  that  the  true 
construction  of  the  act  of  Parliament  is,  that  the  body 
corporate  have  not  the  power  to  defeat  the  right  of  the 
corporators  or  freemen,  by  any  voluntary  act  of  theirs'  in 
favour  of  other  creditors ;  for,  upon  consideration,  I  think 
we  must  adopt  the  arguments  which  haive  been  so  ably 
urged  by  Mr.  Williams^  that  the  effect  of  the  Munici- 
pal Corporation  Act  is  to  oblige  the  body  corporate'to 
apply  the  surplus  of  the  revenues,  after  the  payment  of 
the  interest  of  the  debts  charged  upon  the  lands,  iind 
after  payment  of  all  other  lawful  expenses,  to  the  payment 
of  the  sums  in  question ;  that  is,  to  oblige  them  to  appro- 
priate all  ihe  surplus  rents  to  that  purpose ;  not  exceeding 
the  surplus,  because  they  are  expressly  prohibited  fr6m 
doingso;  but  to  the  extent  of  it,  they  are  to  apply  thb^e  refits 
accordingly,  and  are  not  to  be  empowered  to  defbat  the 
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rights  of  these  persons  by  applying  them  voluntarily  to  the  Mtek.  rf  pim^ 
payment  of  debts.    That  is  no  injury  to  the  creditor. 


because  his  rights  against  the  corporation  are  preserved 
entire,  and  he  may  sue  the  corporation  at  any  time  for  HaymT&c.  ^f 
his  debt,  and  any  arrangement  they  may  make  is  not  to  ^''AHaBA. 
stand  in  the  way  of  the  creditor  in  suing  the  corporation  ; 
and  he  may  take  out  execution  against  the  corporation, 
and  seize  and  satisfy  himself  out  of  any  part  of  the  cor- 
porate property  ;.  and  if  the  creditor  actually  do  so,  there 
is  an  end  of  the  rights  of  the  freemen  altogether,  so 
far  as  relates  to  the  property  so  seised.  Therefore  it 
seems  to  me,  that  consistently  with  the  rights  of  the  cor- 
porators, we  may  put  such  a  construction  upon  the  act 
of  Parliament,  as  to  leave  the  rights  of  the  creditors 
unimpaired.  In  that  view  of  the  case,  it  becomes  unne- 
cessary to  consider  whether  the  plea  is  good  in  form, 
ahhough  I  am<  inclined  ta  think,  for  the  reasons  beforo 
stated,  that  it  is  not. 

With  respect  to  the  replication,  it  appears  to  me  that 
that  is  bad  also,  but  it  is  unnecessary  to  decide  that,  be- 
cause I  think  the  plea  is  bad,  and  the  declaration  is  good ;. 
therefore  the  plaintiff  is  entitled  to  judgment* 

Aldersok,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  bye-law  in  question  was  one  which  the 
corporation  then  existing  had  authority  to  make,  for  the 
purpose  of  distributing  the  funds  in.  the  way  in  which  this 
bye-law  distributes  them.  If  that  be  so,  then  I  concur 
with  the  rest  of  the  Court  in  thinking  that  there  is  a  right 
of  action  upon  it,  on  the  principle  laid  down  by  Lord  Holt ; 
that  there  is  an  action  of  debt,  arising  out  of  the  duty  im* 
posed  uppn  the  officer  by  whom  the  money  was  to  be  paid,  in 
respect  of  that  money,  for  the  persons  who  were  to  receive  it 
from  him.  Under  the  Municipal  Corporation  Act,  that  office 
is  abolished,  and  the  corporation  themselves  become  pos* 
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**^ ^d*^'  iessors  of  the  property,  in  the  same  manner,  and  subject 

^  '•  ^     to  the  same  rights,  as  were  before  possessed  by  the  cor- 

HoFKii^i      porators  under  the  attorney.    Therefore  I  think  that 

Ifsyor/ftco^    Under  the  Municipal  Corporation  Act,  toupled  with  the 

SwARtBA.      Qjjj^p  circumstances  of  the  case,  an  action  of  debt  arises, 

by  reason  of  the  obligation  of  the  oflScer  who  was  to 

pay  the  money,  and  against  whom  an  action  of  debt 

would  have  lain  before  the  statute. 

With  respect  to  the  plea,  it  appears  to  me  that  my 
Brother  Parke  has  put  the  true  construction  upon  the  act 
of  Parliament ;  that  is  to  say,  that  the  corporation  have 
no  right,  in  priority  to  the  claims  of  the  corporators,  to 
pay  any  thing  more  than  the  interest  of  the  debts ;  but  if 
the  creditors,  in  the  execution  of  their  rights,  were  to  take 
away  the  lands  in  question,  that  would  be  a  complete 
answer,  because  then  the  corporation  would  not  have 
the  land,  and  in  that  case  the  right  of  the  freemen 
would  be  set  aside  altogether,  by  reason  of  the  subject 
matter  being  taken  away  out  of  which  their  right  ori- 
ginated. 

It  is  not  necessary  to  give  any  opinion  upon  the  repli- 
cation, but  it  appears  to  me  that  it  is  bad  also. 

I  confess  I  should  also  have  thought  the  plea  bad  upon 
the  other  ground  taken  by  Mr.  iVilliams;  for  the  words 
**  payable  in  priority  and  preference*'  amount  to  very  little 
more  than  a  statement  that  the  defendants  lawfully  had  a 
right  to  pay  the  debts,  because  they  chose  so  to  consider 
them  payable. 


Judgment  for  the  plaintiC 
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Stuart  r.  Rogers  and  Taylor.  ^     y     "^ 

iVsSUMPSIT  on  a  promissory  note.    The  defendant  Vbere^faan 
Taylor  suffered  judgment  by  default  for  want  of  a  plea;  sumptit,  one  of 
and  on  behalf  of  the  other  defendant,  who  proceeded  with  ^^^^^^^^ 
the  action  by  a  different  attorney,  mentbyde&nlt, 

^  "^  the  other  de- 

fendant is  itill 

Keating  moved  for  judgment  as  in  case  of  a  nonsuit,  for  entitled  to 
not  proceeding  to  trial. — If  the  plaintiff  had  gone  to  trial  i^f^f  a  i^n^ 
against  the  remaining  defendant,  he  might  have  been  non-  JJ^IjJ^l^^p 
suited.     In  Murphy  v.  Donlan  (a),  it  was  held  that  after  trial, 
judgment  by  default  against  two  defendants,  the  plaintiff 
might,  on  the   trial  of  an  issue  joined  by  the  remain* 
ing  defendant,  elect  to  be  nonsuited.     The  defendant  is 
therefore  entitled  to  move  for  judgment  as  in  case  of 
nonsuit.    Jones  v.  Gibson  (b)  is  an  express  authority  in 
favour  of  this  application. 

Palmer,  contra.— The  case  oi  Jones  v.  Gibson  was  deter- 
mined without  reference  to  Harris  v.  Buiterley  (e),  where 
it  was  held,  in  trespass  against  several  defendants,  that 
if  any  suffer  judgment  by  default,  the  plaintiff  need  only 
give  evidence  to  affect  the  rest,  and  that  the  plaintiff  CQuld 
not  be  nonsuited ;  or  to  Hannay  v.  Smith  (d),  where  it  was 
held  that  if  one  of  two  defendants  suffer  judgment  by 
default,  and  the  other  go  to  trial,  the  plaintiff  cannot  be 
nonsuited,  but  such  defendant  must  have  a  verdict  if  the 
plaintiff  fail  as  to  him. 

Parke,  B. — The  case  of  Murphy  v.  Donlan  decides 
this  question*  As  to  the  action  of  trespass,  there 
may  be  a  distinction :  in  trespass,  the  jury  would  have, 
at  all  events  to  assess  the  damages  against  the  de- 
fendant who  has   suffered  judgment  by  default;    but 

(a)  5  B.  &  G.  178.  (e)  Cowper,  483. 

(h)  Id.  768.  (<0  3  T.  R.  662. 
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SmH,  of  Pkoi,  in  assumpait,  a  nonsuit  or  verdict  against  the  plaintiff  puts 
an  end  to  the  whole  case.  The  motion  may  therefore  be 
sustained. 


A  stet  processus  was  afterwards  recommended  and  ac- 
cepted. 


Oliver  v.  Woodroffe. 

AcogfioTh  Wordsworth  had  obtained  a  rule  calling  on  the 

xiiinor»authoru-  plaintiff  to  shew  cause  why  a  cognovit  executed  by  the 
Mey  to  appeal  defendant  should  not  be  taken  off  the  file  and  cancelled, 
confcM anacdoB  *"^  ^^y  ^^®  appearance  entered  for  the  defendant  by  one 
brmi^t  against  H.>  the  plaintiff's  attorney,  together  with  all  subsequent 
dfe  sum  for  proceedings,  should  not  be  set  aside,  and  the  defendant 
Tided  for^hior"  discharged  out  of  custody.  The  following  facts  appeared 
^^J'S  "PO"  the  affidavits :- 
taking  "not  to       The  defendant,  who  is  an  infant,  on  being  served  with 

bring  any  writ 
•f  error,  nor  do 
any  act  to  pre- 
vent the  plain- 
tiff from  enter- 
ing up  judg- 
ment or  lulng 
out  execution:" 
-^Beld  bad  on 
three  groundii 
ltt»  that  an 
infiint  cannot 
appoint  nor 

appear  by  attor-  he  mentioned,  and  who  lived  in  the  nest  street^  to  attend 
by'gutfdivif  on  his  behalf,'*  and  made  an  appointment  to  meet  that 
2ndiy,thathe    person  at  a  certain  hour.     The  defendant  went  at  the 

cannot  state  an    '^ 

account;  Srdly, 

that  he  cannot  deprive  himielf  of  hie  right  to  bring  a  writ  of  error,  or  any  other  right  to  which  he 

was  entitled. 

To  constitnte  an  ezproM  naming  of  an  attorney,  within  the  sUt  1  &  2  Vict.  c.  110,  t.  9,  it  is 
sufficient  if  the  attorney  be  named  by  another  party,  and  adopted  by  the  defendant,  who  calls  upon 
him  to  request  him  to  attest  the  execution  of  the  cognoTit;  and  it  is  not  necessary  that  he  should 
be  in  the  first  instance  named  by  the  defendant. 

The  attestation  need  not  state  that  the  attorney  was  named  hy  the  defendant;  it  is  suffident  if 
he  therein  declares  himself  to  be  attorney  for  the  defendant,  and  states  that  he  subscribes  as  such. 

The  cognovit  need  not  be  nad  over  to  the  defendant  before  execution,  if  he  be  informed  of  its 
latnre  and  efict 


a  writ  at  the  suit  of  the  plaintiff,  went  to  the  office  of  the 
plaintiff's  attorney,  who  asked  him  if  he  would  sign  a 
cognovit,  which  he  consented  to  do.  Mr.  H.  then  informed 
him  that  since  the  stat.  1  &2  Vict.  c.  1 10,  s.  9,  the  cognovit 
must  be  attested  by  an  attorney  on  his  behalf;  the  defend^ 
ant  said  that  he  did  not  like  to  ask  any  one  he  knew,  and 
Mr«  H.  replied  that  "  he  would  get  a  friend  of  his  whom 
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hour  appointed,  by  the  direction  of  Mr.  H.,  to  the  office  of  Ezek.^Phai, 
the  person  named ,  Mr.  P. ,  and  announced  himself  as  having     ^  '  ^ 

come  there  from  Mr.  H.  Mr.  P.  intimated  that  he  knew  Olitbk 
his  name  and  purpose,  and  went  with  him  to  Mr.  H.'s  woooRorrc 
office,  where  the  cognovit  was  executed.  In  the  attesta- 
tion, Mr.  H.  described  himself  as ''  the  attorney  expressly 
named  for  W.  Woodroffe,  and  attending  at  his  request," 
&c.  The  cognovit  contained  the  usual  clause,  ''  under^ 
taking  not  to  bring  any  writ  of  error,  nor  do  any  act  or 
thing  to  prevent  the  plaintiff  from  entering  up  judgment  or 
suing  out  execution.'*  The  appearance  was  in  the  following 
form: — '*  A.  H.,  attorney  for  the  plaintiff,  appears  for  the 
defendant  on  cognovit." 

The  rule  was  applied  for  on  the  following  grounds:—- 
First,  that  it  was  consistent  with  the  terms  of  the  attes- 
tation, that  the  attorney  was  not  named  by  the  defendant. 
[Parke,  B. — All  that  the  statute  requires  is,  that  he  shall, 
in  the  attestation,  declare  himself  to  be  the  attorney  for 
the  defendant,  and  state  that  he  subscribes  as  such.  He 
must  be  named  by  the  party  himself,  but  he  need  not 
state  that  in  the  attestation.]  Secondly,  that  the  cog-* 
novit  was  not  read  over  to  the  defendant  before  execution. 
IParkCi  B. — The  statute  only  requires  that  he  shall  be 
informed  of  its  nature  and  effect.]  Thirdly,  that  the 
attorney  was  not  in  fact  named  by  the  defendant,  but 
by  the  plaintiff's  attorney  ;  and  lastly ,  that  the  defendant 
being  an  infant,  the  cognovit  was  invalid. — On  the  two 
last  grounds  a  rule  was  granted  ;  against  which 

Humfrey  shewed  cause. — ^There  is  no  reason  why  an  in- 
fant may  not  give  a  cognovit,  though  his  warrant  of  at- 
torney might  be  objectionable.  An  action  may  be  brought 
against  an  infant  for  necessaries,  and  why  should  he  not 
confess  it,  in  order  to  save  further  expense  ?  Here  the 
articles  for  the  supply  of  which  the  action  was  brought 
were  clearly  necessaries.     \ParTce,  B. — ^An  infant  cannot 


esc  CAABI  IN  THB  BXCUaOBR, 

Mtfoh.  ^  Pi§a99  state  an  aeoount.]  Aa  to  the  other  point»  the  worda  of  the 
^^^^'  1  &  2  Vict.  c.  110,  s.  9,  are  the  same  as  those  which  re- 
lated to  cognovits  given  by  persons  in  custody  in  final  pro- 
cess ;  and  under  the  old  law,  it  was  sufficient  that  the 
attorney  employed  should  be  adopted  by  the  party,  though 
his  name  might  have  been  originally  suggested  by  some  one 
else.  JFUier  v.  Papanicholas  (a)  is  vef^  distinguishable 
in  its  circumstances  from  the  present  case ;  there  the  at- 
torney attended  at  the  request  of  the  opposite  party. 
Bligh  V.  Brewer  (b)  is  much  more  like  the  present  case, 
and  is  expressly  in  point  for  the  defendant. 

Wordsworth^  contra. — As  to  the  first  point,  it  is  ad- 
mitted that  in  the  case  of  a  warrant  of  attorney,  it  would 
have  been  invalid  if  given  by  an  infant ;  then  why>  under 
the  same  circumstances,  can  it  be  said  that  he  can  execute 
a  cognovit  i  He  cannot  appoint  an  attorney,  because  he 
cannot  appear  in  Court  by  attorney.  Here  the  cognovit 
empowers  Mr.  H.  to  enter  an  appearance  for  him,  and 
the  appearance  is  so  entered.  In  Weaver  v.  Slakes  (c), 
it  was  taken  for  granted  that  a  warrant  of  attorney  given 
by  an  infant  would  be  void.  As  to  the  other  pointj  it  is 
submitted,  that  in  order  to  further  the  object  of  the  nev 
atatate,  the  provisions  of  sect.  9  must  be  strictly  complied 
with.  The  object  of  the  statute  was,  as  much  as  possible, 
to  limit  the  power  of  arrest,  and  a  cognovit,  which  may 
be  used  as  a  means  of  arrest,  must  be  executed  in  strict 
compliance  vrkh  the  statute. 

Lord  Abinger,  C.  B. — On  the  first  point  we  wish  to 
take  time  to  consider,  but  on  the  other  point  there  can  be 
no  doubt.  The  naming  «n  attorney  means  the  employing 
one  at  the  party's  own  will  and  pleasure.     Here  the  attor- 

(«)  2  G.  &  M.  215.  (b)  1  C.  M.  &  R.  651. 

(c)  1  M.  &  W.  203. 
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ney  was  in  the  first  instance  named  by  another,  but  dbe  E^nh.  rf  Pkut, 

defendant  afterwards  assented  to  the  appointment,  and  ^ 

accepted  him  as  bis  attorney  for  the  particukr  purpose.  jOMvjKf 

The  other  point  is  worthy  of  consideration.  WIpodrovm. 

Parke,  B. — This  case,,  with  respect  to  the  second 
question,  is  on  all  fours  with  tliat  of  Bligh  ▼•  Brewer.  Wea^ 
ver  V.  Slokea  was  the  case  of  a  warrant  of  attorney,  and  is 
not  applicable  to  the  present  case.  As  to  the  validity  of 
the  cognovit,  it  depends  on  rather  a  nice  question.  Giv- 
ing a  cognovit  is  in  fact  one  mode  of  appointing  an  attor- 
ney. Then  on  what  grounds  is  it  that  an  infant  cannot 
appoint  an  attorney  ?  Is  it  that  he  cannot  bind  himself 
by  deed,  or  that  he  is  not  to  be  bound  by  the  act  of  an- 
other? To  make  such  a  cognovit  good,  should  it  not 
expressly  state  that  it  is  an  authority  to  appear  by  guar- 
dian only  ? 

Cur.  adv.  vult. 

On  the  following  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger^  C.  B. — We  think  that  the  question  re- 
served by  us  for  consideration  must  be  decided  in  favour 
of  the  defendant.  We  come  to  this  conclusion  on  three 
grounds,  each  of  which  is  fatal  to  the  validity  of  the 
cognovit.  First,  it  is  bad  because  it  falls  within  the  prin- 
ciple which  prevents  an  infant  from  appointing  and  appear- 
ing in  Court  by  attorney;  he  can  appear  by  guardian 
only.  Secondly,  by  this  means  the  minor  is  made  to  state 
an  account,  which  the  law  will  not  allow  him  to  do  so  as 
to  bind  himself;  if  an  action  be  brought  against  him, 
the  jury  are  to  determine  the  reasonableness  of  the 
demand  made.  Thirdly,  the  general  principle  of  law  is, 
that  a  minor  is  not  to  be  allowed  to  do  anything  to  preju- 
dice himself  or  his  rights,  which  he  here  does  by  under- 
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SMdL  rf  PUat,  taking  not  to  bring  a  writ  of  error.    If  there  had  been 
^  1889>  ^    ^^  stipulation  in  this  cognovit  to  deprive  him  of  the  benefit 
Olitxk      of  a  writ  of  error^  he  might  afterwards  defeat  these  pro- 
WooDRorrE.   ceedings  by  alleging  his  minority  as  error  in  fact.     For 
these  three  reasons,  therefore, — that  an  infant  cannot  ap- 
point an  attorney,  that  he  cannot  state  an  account  so  as  to 
bind  himself,  and  generally  that  he  cannot  do  any  act  to 
prejudice  his  rights^  we  think  this  cognovit  cannot  be 
snpported. 

Rule  absolute. 


Lewis  t>.  James  William  Davisoiv. 

Assumpsit.— The  declaration  stated,  that  before  and 
at  the  time  of  the  promise  of  the  defendant  thereinafter 
mentioned,  one  James  Davison  was  indebted  to  the  plain- 
tiff in  the  sum  of  280L,  and  that  the  plaintiff  had  com- 


the  same,  which  action  was  pending  at  the  time  of  the 
said  promise  of  the  defendant ;  and  thereupon  afterwards, 
to  wit,  on  the  28th  of  October,  1837,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  accept 
and  receive  of  and  from  the  said  James  Davison  the  sum  of 


Dedtndoii 
inatttimpdt 
•Uted  that  J.  D. 
wti  indebted 
to  the  plaintiff 
in  2S0i.,  and 

the  plaintiff  had  meiK^j  an  action  against  the  said  James  Davison  to  recover 

commenced  an  ° 

action  against 

him  to  recover 

it,  which  wai 

pending;  and 

tliat,  in  «on- 

ndeiation  tliat 

the  plaindff 

would  accept 

ftom  i.  D.  sot  ^^  in  cash,  and  divers,  to  wit,  ten  promissory  notes  in  writ- 

te  ^^^  *^'  ^^^^  ^^^  ^^®  payment  of  25L,  with  interest  from  the 

notes  for  25i.  dates  thereof  respectively,  and  each  bearing  date  the  28ih 

diftrent  dates,  of  October,  1837,  and  payable  at  several  periods  after  the 

Se MOdsum of  ^a'cs  thereof  respectively,  to  wit,  &c.,  (setting  forth  the 

280L,  in  dls-      times  at  which  the  notes  became  payable,  one  of  them 

charge  of  the  r  ^         * 

action,  and        being  at  ten  months'  date,)  for  and  on  account  of  the  said 

and  give  day  of  8um  of  280/.,  and  in  licu  and  discharge  of  the  said  action, 
payment  to 

J.  D.  until  the  notes  should  respectiTcIy  become  due,  the  defendant  promised  the  plaintiff  tlut  if  any 
of  them  should  be  returned  dishonoured,  and  should  remain  unpaid  for  three  days,  and  if  the  plaintiff 
should  thereupon  issue  a  ca.  sa.  against  J.  D.,  the  defendant  would  surrender  J.  D.  into  the  custody  of 
the  sheri£^  &c.,  so  that  he  might  l>e  arretted  on  such  ca.  sa.;  and  in  default  of  so  doing,  he,  the 
defendant,  would  pay  the  plaintiff  the  amount  of  any  of  the  said  promissory  notes,  as  they  should 
become  due: — Held,  on  demurrer,  that  the  agreement  was  not  necessarOy  illegal,  since  it  must 
be  assumed  that  the  defendant  would  obtun  the  arrest  of  J.  D.  by  lawful  means,  as  by  his  consent, 
or  for  a  debt  doe  to  himselfl 
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and  would  forbear  and  give  days  of  payment  to  the  said  Each,  rf  vuoh 
James  Davison  of  the  said  sums  of  S5/.  respectively,  until 
the  said  several  promissory  notes  respectively  should  be  due 
as  aforesaid^  the  defendant  then  promised  the  plaintiff,  that 
if  any  of  the  said  notes  should  be  returned  dishonoured, 
and  should  remain  unpaid  for  the  space  of  three  days 
after  the  same  or  any  of  them  should  become  due,  and  if 
the  plaintiff  should  issue  a  writ  of  capias  or  detainer  against 
the  said  James  Davison,  when  any  or  either  of  the  said 
notes  so  became  overdue  and  unpaid,  that  he  the  defend- 
ant would  surrender  and  deliver  up  into  the  custody  of  the 
sheriff  of  the  county  of  Middlesex,  or  of  some  other 
county  in  England,  the  marshal  of  the  Queen's  Bench,  or 
the  warden  of  the  Fleet,  the  body  of  the  said  James  Da- 
vison, so  that  he  might  be  arrested  or  detained  on  such 
writ  of  capias  or  detainer;  and  that  in  default  of  so  doing, 
he  the  defendant  would  pay  to  the  plaintiff  the  amount  of 
any  or  either  of  the  said  promissory  notes,  as  they  should 
respectively  become  due  and  payable.  The  declaration  then 
proceeded  to  allege  the  receipt  by  the  plaintiff  from  James 
Davison,  of  the  SO/,  and  the  ten  promissory  notes,  on 
account  of  the  debt  of  280/.,  and  that  the  plaintiff,  in 
pursuance  of  the  agreement,  forbore  and  gave  days  of 
payment  to  James  Davison  until  the  notes  respectively 
became  due :  and  that  the  said  promissory  note  payable 
at  ten  months  was,  on  the  day  when  the  same  became  due^ 
to  wit,  on  the  31st  of  August,  1838,  duly  presented  to  the 
said  James  Davison  for  payment,  but  was  returned  to  the 
plaintiff  dishonoured,  he  the  plaintiff  then  and  from  thence 
hitherto  being  the  holder  of  the  said  note ;  and  the  same 
having  remained  unpaid  for  the  space  of  three  days  after 
the  same  so  became  due  as  aforesaid,  he  the  plaintiff 
afterwards,  to  wit,  on  the  3d  of  September,  1838,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, sued  out  a  writ  of  capias  directed  to  the  sheriff  of 
the  county  of  Middlesex,  whereby,  &c.,  against  the  said 
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jBUk,  9/  fUm^  imsoM  Dfviawj  which  aaid  wxit  was  marked  and  indoraed 
*^^^V^  for  bMl  lor  the  aum  of  26/,  L0»,,  the  aiQowit4ue  on  the 
aaid  piMnaiaaopy  AOtet  And  waa  delivered  to  the  aaid  aheriff 
to  be  ^executed :  of  all  which  the  defendant  bad  notion 
and  was  ithen  requested  by  (he  plaintiff  to  deliver  up<tbe 
body  of  the  said  James  Davison  into  tbe  iCusitody  .of  the 
said  sheriff,  in  order  that  the  aaid  Jamea  Davison  m^fajt 
be  arrested  by  the  aheriff  uoder  the  aaid  writ :  yiet  the 
defendant  disregarded  his  promise,  .and  did  not  .nor -would 
awaeiMlcr  'Or  deliver  ^up  into  the  4»istody  of  the  said  aheriff 
Abe  body  of  the  said  James  Davison,  and  the  said  .James 
Davison  hath  not  been  surrendered  or  delivered  iqto  the 
.custody  of  the  aaid  aherifij  jot  been  taken  or  arsealed  by 
the  said  sheriff;  and  the  plaintiff  further  says,  that  neither 
the  defendant  ,or  the  said  James  Davison  hath  .paid  the 
amount  of  the  said  promissory  note,  or  any  part  thereof,&c* 
Special  demurrer,  assigning  for  causea,  first,  that  the 
contraetideclared  on  was  unlawful  at  common  law  in  the  first 
branch  :thereof«  .and  the  defendant  was  under  no  liability 
to  perform  it;  and  secondly,  that  it  did  not  appear  on  the 
face  of  the  declaration,  that  the  plaintiff  had  any  right  of  suit 
on.the  note  against  .James  Daviaon.    Joinder  in  demurrer* 

G.  T.  WhHe,  <in  support  of  the  demurrer.— The  de- 
elaration  is  bad  on  both  the  grounds  suggested.  In  the 
first  place,  it  is  not  alleged  that  James  Daviaon  ihad 
indorsed  any  of  'the  notes ;  if  he  did  not,  he  would  not 
be  liable  upon  them  to  the  plaintiff;  and  if  so,  no  cc»i- 
sideration  is  shewn  for  the  forbearance  to  him,  which 
is  necessary  to  raise  a  promise  from  the  defendant: 
JimeM  V.  Ashbumham  (a).  Secondly,  the  contract  alleged 
in  the  declaration  cannot  be  supported  in  law.  It  does 
not  appear  but  that  it  may  be  an  agreement  to  do 
an  unlawful  act,  wioe  it  is  not  stated  that  James  Davison 

Ca)  .4  Bait,  456. 
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ffare  bis  consent  to  his  being  snnendered  to  Ae  shciMF  AsA  ¥ 
on  the  terms  stated  in  the  declaration.    The  perforaanee     v 


of  the  agreement  may  therefore  lead  to  a  breach  of  tbc        §Mmm 
peace,  and  cannot  lawfully  be  carried  into  effect :  Com. 
Dig.  Condition,  (D).  7 :  Allen  r.  Reseous  (o^),  PnH  ▼. 
Phatmer  (6),  Morris  v.  Chapman  (c),  Lowe  t.  Peers  (d). 

Humfrey^  contra,  was  not  called  upon. 

Lord  Abinobr,  C.B. — I  fully  assent  to  the  general 
proposition  which  has  been  urged,  that  an  agreement  to 
do  an  unlawful  act  cannot  be  supported  in  law.  But  it 
does  not  appear  to  me  that  that  is  necessarily  the  effect  of 
the  agreement  in  the  present  case :  and  when  the  act  which 
is  the  subject  of  the  contract  may,  according  to  the  cir- 
cumstances, be  lawful  or  unlawful,  it  will  not  be  presumed 
that  the  contract  was  to  do  the  unlawful  act ;  the  contrary 
i»  the  proper  inference.  Here  the  contract  is  in  the 
jalternative  ;  either  James  Davison  is  to  be  surrendered  to 
the  custody  of  the  sheriff,  or  the  defendant  is  to  pay  the 
iimount  of  the  notes.  It  must  be  presumed  that  James 
DaTison  was  to  be  arrested  by  lawful  means  only ;  if  the 
.defendant  cannot  cause  that  to  done^  be  is  himself  to  pay 
the  money  secured  by  the  notes.  The  contract,  there- 
fprjs,  is  not  necessarily  unlawful,  and  cannot  receive  such 
^  construction. 

Parke,  B. — I  am  of  the  same  opinion,  that  this  de- 
claration is  sufficient.  The  case  of  Allen  v.  Reseous  is 
wholly  different;  that  was  the  case  of  a  contract  to  beat 
another,  which  was  plainly  unlawful  Here  the  defendant 
has  in  effect  undertaken  to  induce  James  Davison  to 
consent  to  his  being  arrested, — which  implies  that  he  will 
obtain  his  consent  by  lawful  means, — or  in  default  of  iiis 

(a)  2  Ler.  174.  (c)  T.  Jono,  24. 

(6)  Moore,  477-  {d)  4  Burr.  2225. 
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^^\^g^'^  surrendering  hitn,  has  made  himself  responsible  on  the 
v^..,.,^,.^    notes.    There  is  nothing  necessarily  unlawful  in  such  an 
agreement. 

Aldersom,  B. — I  also  think  that  this  contract  is  not 
necessarily  unlawful.  It  may  well  bear  the  construction, 
that  the  defendant  will  arrest  James  Davison  for  a  debt 
due  to  himself,  and  thus  enable  the  sheriff  to  detain  him 
for  the  debt  due  to  the  plaintiff.  And  if  it  will  bear  a 
legal  construction,  that  should  certainly  be  put  upon  it. 


Judgment  for  the  plaintiff. 


Lbarmonth,  Assignee  of  White,  an  Insolvent  Debtor,  • 
surviving  partner  of  Attwood,  deceased,  v.  Grandine. 

DecHmidonin  AsSUMPSIT.— The  first  count  of  the  declaration 
anooipiit  by      stated,  that  the  defendant,  in  the  lifetime  of  Attwood,  and 

the  assignee  of 

W.,  an  insoWent  before  White  subscribed  his  petition  to  be  discharged 
vWnypartner  ""der  the  act  for  the  relief  of  insolvent  debtors,  to  wit, 
of  A.,  for  money  on  &c.,  was  indebted  to  White  and  Attwood  in  the  sum  of 

received  by 

iXX)/.,  as  money  received  by  the  defendant  to  their  use. 
The  second  count  was  for  the  like  sum  due  upon  an  ac- 
count stated  with  White  and  Attwood.     Breach,  in  non- 


the  defendant 
to  the  use  of  W. 
and  A«,  on  an 
account  stated 
with  W.  and  A., 
with  a  breach 
in  nonpayment 
to  W.  and  A., 
or  to  W,  since   . 
A.'s  death. 
Plea,  as  to 
451/.,  parcel, 
&c.,  that  after 

maliinfr  the  promises  as  to  that  sum,  and  in  the  lifetime  of  A.,  W.  and  A.  were  indebted  to  the 
defendant  in  490/.  for  money  lent,  &c. ;  and  afterwards,  to  wit,  on  &c.,  an  account  was  stated 
lietween  W.  and  A.  and  the  defendant  concerning  such  moneys,  and  the  defendant  then  set  off 
and  allowed  to  W.  and  A.  thereout  the  said  sum  of  45  U,  parcel,  &c.,  and  exonerated  and  di^ 
charged  W.  and  A.  therefrom,  in  full  satisfaction  and  discharge  of  the  promises  in  the  declaration 
mentioned,  and  of  all  damages  sustained  in  respect  thereof,  which  set>off  and  allowance  W.  and 
A.  accepted  and  receired  from  the  defendant  in  full  satisfaction  and  discharge  as  aforesaid.  Repli- 
cation, that  W.  &  A.  were  not  indebted  to  the  defendant  in  manner  and  form,  &c; — Held,  on 
special  demurrer,  that  the  replication  was  good,  and  that  it  was  not  necessary  also  to  travene  in 
terms  the  aocoonting  alleged  In  the  plea. 


payment  to  White  and  Attwood,  or  to  White  since  the  death 
of  Attwood,  and  before  White  petitioned  for  his  discharge. 
There  was  also  a  third  count,  laying  the  promise  to  pay  to 
White  as  surriving  partner*     Pleas,  first,  non  assumpsit; 
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Secondly  I  a  set-off  to  the  whole  declaration;  thirdly^  as  to  Ettek.  ^pim^ 

1839 
the  sum  of  451il  IS^.^  parcel  of  the  monies  in  the  first  and    ^....^^^ 

second  counts  of  the  declaration  mentioned^  that  after  Lbarhovtb 
making  the  promises  in  those  counts  mentioned  as  to  the  Q^jJomm. 
said  sum  of  451/.  18i.  parcel  &,c.,  and  in  the  lifetime  of 
Attwood,  and  before  White  subscribed  his  petition  &c.,  as 
in  the  declaration  mentionedi  to  wit,  on  Sic,  White  and 
Attwood  were  indebted  to  the  defendant  in  a  large  sum  of 
money,  to  wit,  the  sum  of  490/.  15^.,  for  money  lent  to 
White  and  Attwood  at  their'  request,  for  money  paid  to 
their  use,  for  money  received  by  them  to  the  use  of  the  de- 
fendant, and  for  interest  on  monies  forborne  by  him  to  them;  ' 
and  that  afterwards,  to  wit,  on  &c.,  an  account  was  then  had 
and  stated  by  and  between  the  said  White  and  Attwood, 
and  the  defendant,  of  and  concerning  the  monies  in  this 
plea  mentioned,  in  which  White  and  Attwood  were  so  in- 
debted  to  the  defendant,  and  of  and  concerning  the  said 
sum  of  451/.  18i.  parcel,  &c. ;  and  the  defendant  then  set 
off  and  allowed  to  the  said  White  and  Attwood  the  said 
sum  of  451/.  18^  out  of  the  monies  so  due  to  the  defend- 
ant as  in  this  plea  mentioned,  and  then  exonerated  and 
discharged  White  and  Attwood  from  the  payment  of  the 
said  sum  of  451/.  18^.,  parcel,  &c.,  and  of  the  monies  so 
due  from  White  and  Attwood  to  the  defendant  as  afore- 
said, in  full  satisfaction  and  discharge  of  the  promises  in 
the  first  and  second  counts  of  the  declaration  mentioned, 
as  to  the  said  sum  of  451Z.  18^.  parcel,.  &c.,  and  of  all 
damages  by  White  and  Attwood  sustained  by  reason  of 
the  non-performance  thereof;  which  same  set-off  and 
allowance  White  and  Attwood  then  accepted  and  received 
of  and  from  the  defendant  in  full  satisfaction  and  discharge 
as  aforesaid. — ^Verification. 

Replication,  that  White  and  Attwood  were  not  indebted 
to  the  defendant  in  manner  and  form  as  in  the  plea  alleged; 
concludbg  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  traverse 
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6f  Pkmtf  In  the  r&piioation  was  not  of  a  material  and  aubatantiii 

^   I68ft^^    f^^  ^f  ^y^  defence  stated  m  the  plea,  but  only  of  an  alle« 

ficABMonra    gation  which  was  stated  merely  by  way  of  indacement; 

•«Airwirik    ^^^  ^^®  replication  does  not  deny  that  4512.   18«.  was 

discharged  and  satisfied  as  in  the  plea  mentionedi  but 

aidnrita  the  same  to  be   true;  and   that  the  replkatioii 

denies  merely  the  consideration  for  the  satisfaction,  wbichi 

being  executed,  cannot  be  denied,  except  as  part  of,  and 

96  far  as  it  ia  material  to,  the  satisfaction. — Joinder  in 

dennirrer. 

Buit,  in  support  of  the  demurrer. — The  traverse  taken 
in  the  replication  is  bad,  being  of  an  immaterial  allegation 
in  the  plea,  namely,  of  the  consideration  for  the  agreement 
afterwards  come  to  between  the  defendant  and  White  and 
Attwood ;  for  the  consideration  being  executed,  and  not 
executory,  cannot  be  traversed :  Smith  v.  Hitchcock  (a). 
It  is  there  said — "  The  difference  between  a  promise  upon 
a  consideration  executed  and  executory  is  this,  that  in  the 
executed  you  cannot  traverse  the  consideration  by  itself, 
because  it  is  passed,  and  incorporated  and  coupled  with 
the  promise."  Lampleigh  v.  Brathwait  (b),  and  Young  v. 
Rudd{c\  are  authorities  to  the  same  effect.  {Parkcy  B.— 
Your  argument  must  go  to  this,  that  the  plea  would  be 
good  without  any  averment  of  the  debt.]  It  alleges  an 
account  stated,  and  an  agreement  thereupon  to  set  off  the 
mutual  debts ;  the  replication  should  have  traversed  that 
agreement  It  does  not  deny  the  existence  of  the  debt  at 
the  time  of  the  account  stated.  [Paries  B. — There  is  a 
question  whether  the  plea  is  not  insufficient,  in  not  stating 
that  the  debt,  which  was  the  subject  of  set-off,  existed  and 
continued  up  to  and  at  the  time  of  the  account  stated.] 
That  would  be  ground  of  special  demurrer  only,  and  has 

(a)  Cro.  Eliz.  201.  (6)  Hob.  106 ;  Moore,  866. 

(c)  Ld.  Raym.  60;  5  Mod.  86. 
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been  waived  by  pleading  oven  In  Lawes  v.  Easimure  (a),  ibfl't  of  P9mu^ 
it  was  held  that«  in  the  absence  of  fraud,  accounts  which 
had  been  settled  between  the  parties  could  not  be  openad 
again  in  support  of  a  plea  of  set-off.  So  here,  the  plain- 
tiff has  no  right  to  reply  simply  that  there  was  no  debt,  in 
answer  to  an  allegation  of  an  account  stated  and  balanced 
between  the  parties. 

Knowles,  contra,  was  stopped  by  the  Court 

Parkb,  B.— I  think  the  plaintiff  has  tiaken  the  best 
Course  he  could  under  the  circumstances.  The  plea  avers 
a  debt  due  from  White  and  Attwood  to  the  defendant,  and 
an  account  stated  in  respect  of  it ;  and  the  replication 
traverses  the  debt,  the  denial  of  which,  as  a  necessary 
consequence,  destroys  the  account  stated.  If  there  was 
no  debt,  no  agreement  could  have  been  come  to  in  respect 
of  it.  The  traverse,  therefore,  of  the  debt,  is  in  effect  a 
traverse  of  the  whole  plea.  The  plea  seems  to  me  to  be  a 
tricky  one,  and  I  think  the  plaintiff  hds  dealt  properly 
enough  with  it. 

The  rest  of  the  Court  concurred. 

Buti  thereupon  obtained  leave  to  amend  within  a  week, 
on  payment  of  costs ;  otherwise 

Judgment  fcr  the  plainti£ 
(«)8C.ftP.  20^ 


CASE8  IN  THE  BXCHBQUBR^ 

1839. 
V      y     i*»  HallifaXi  Clerk,  ▼.  Chab^bers  and  Another. 

Dedaratioo  in  C/ASE. — ^The  declaration  stated,  that  the  defendants 
the  defendants  heretofore,  to  Wit,,  on  the  8th  of  March^  1835,  and  from 
Aridntiff  of*   thence  until  the  2nd  February  1837,  were  tenants  to  the 

a  farm,  and  by    plaintiff  of  a  messuage,  farm,  land  and  premisea^  situate 

veaflon  tbeieoi 

it  was  their  at  Slightholme,  in  the  county  of  Cumberland,  and  by  reason 
teiwDtilto  thereof  it  was  their  duty  as  such  tenants  to  manage,  use 
"^d*it  "^  *"^  cultivate  the  said  farm,  lands  and  premises,  in  a  good 
ftnn  in  a  good  and  hufibandlike  manner,  according  to  the  custom  of  the 
manneii,  accord-  country  where  the  said  farm,  &Cm  were  so  situated  as 
tom^f  ^e^^^^  aforesaid.  The  declaration  then  assigned  breaches  in 
eounto7>  and  overcropping  the  farm,  having  too  large  a  part  of  the 
breaches  in  arable  land  in  tillage  at  one  time,  and  paring  and  burning 
&T"p»e£"*'  part  of  the  land,  in  the  years  1835  and  1836,  contrary  to 
2ndi"°T***2'  6®°^  husbandry  and  the  custom  of  the  country.  The 
defendanu  were  defendants  pleaded,  first,  not  guilty;  secondly j^  that  they 

not,  nor  was  ,  •       •  ■  n   i 

either  of  them,  were  not  nor  are  they,  nor  was  orjs  either  of  them,  tenants 
piiindffof^e  ^  ^^  plaintiff  of  the  said  messuage,  &c.,  in  manner  and 
•aid  messuage,    form  as  in  the  declaration  alleged;  with  several  other  pleas, 

«&,  in  manner  ,^        x  i 

and  form  as  in    to  which   there  were  demurrers.    On  the  above  pleas 

the  declaration     •  •   •      j 

alleged:— fisw,  issues  were  jomed. 

Jki^y^i^ut'in      A*  ^^^  *"^'  ^^^^'^'^  WilViamt,  J.,  at  the  last  Carlisle 

issue  the  fact  of  assizes,  the  plaintiff  proved  payment  of  rent  by  the  de- 

the  tenancy,  and    -      -  •  .  ^  rn\  r%%        • 

not  the  holding  fendants,  who  were  the  executors  of  1  homas  Chambers, 
tsJcuitiTate  ac.*^  deceased,  of  the  farm  in  question,  and  a  notice  to  quit 
eording  to  the  given  by  them.  It  appeared)  however,  in  the  course  of  his 
country^  and  case,  that  Thomas  Chambers  had  taken  the  farm  under  a 
ant  couid^not  *  lease,  which  expired  on  the  Snd  of  February,  1836:  and  it 
OT  Au"  wld!*^  "^^^  objected  for  the  defendants,  that  the  plaintiff  could  not 
that  a  lease,  ub»  recover  without  producing  the  lease,  in  order  to  shew  the 

der  which  the  i^it-..  it«i  .  .  -i 

land  had  been  terms  of  holding,  and  whether  they  were  inconsistent  with 
J2f  not  p^"^  the  application  of  the  custom  of  the  country.  The  learned 
^^•ff^  ***rde  i^^S®  reserved  the  point ;  and  the  plaintiflf  having  obtained 
to  shew  that  it    a  verdict, 

Ad  not  ezdode 
the  custom 
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W.  H.  WaUon,  on  a  former  day  in  this  term,  obtained  ^SnA.  of  pimu, 

1839 
a  rule  nisi  to  enter  a  nonsuiti  pursuant  to  the  leave  re-    \^,^,^^J^ 

served ;  citing  Huiian  v.  Warren  (a).  Hallifaz 

Cbambbes. 
CressweU  and  Armstrong  now  appeared  to  shew  cause, 

and  objected  that  there  was  no  plea  on  the  record  under 

which  the  defendant  could  raise  the  point  proposed. 

The  Court  thereupon  caUed  on 

Watson  to  support  the  rule.  He  contended  that  the 
second  plea,  which  denied  that  the  defendants  were  te- 
nants modo  et  formft  as  alleged  in  the  declaration,  was  in 
substance  a  denial  of  their  holding  on  the  terms  alleged, 
viz.,  subject  to  a  duty  to  cultivate  the  land  according  to 
the  custom  of  the  country;  and  that  the  plaintiff  ought 
therefore  to  have  produced  the  lease,  to  shew  that  it  did 
not  exclude  the  custom. 

Lord  Abimgbr,  C.  B. — I  think  there  is  nothing  in  the 
point.  Unless  you  lay  it  down  broadly  as  law,  that  an 
obligation  to  manage  the  land  according  to  the  custom  of 
the  country  results  in  every  case  from  the  mere  relation  of 
landlord  and  tenant,  you  cannot  say  the  point  is  raised. 
It  ought  to  have  been  specially  pleaded. 

Parke,  B. — It  seems  to  me  that  you  have  not  included 
this  matter,  which  makes  the  terms  of  the  holding  mate- 
rial, within  your  issue*  The  plea  only  denies  the  tenancy 
in  fact,  and  a  tenancy  was  proved. 

Aldbrson,  B.,  and  Gurney,  B.,  concurred.  * 

Rule  discharged. 

(a)  IM.&W.  166. 

VOL.  IV.  Y  Y  M.  W. 
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The  proper 
time  to  object 
to  the  incom- 
petency of  a 
wiineM  on  the 
ground  of  in- 
terest it  on  bit 
being  called^  on 
tbe  Toir  dire, 
and  evidence 
cannot  after-* 
wards  be  ad- 
duced to  sbew 
his  incompe- 
tency. 


George  Dewdney  v.  Palmer. 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of 
exchange. — The  pleas  denied  the  presentment^  and  the  no- 
tice of  dishonour.  At  the  trial,  before  Gumey^  B.,  at  the 
sittings  at  Westminster  in  this  term,  a  witness  was  called, 
and  sworn  on  behalf  of  the  plaintiffs,  as  Jame«  Dewdney ; 
but  he  was  afterwards  recognized  to  be  Gfeorge  Dewdney, 
the  plaintiff,  upon  which  PUUt^  for  the  defendant,  proposed 
to  shew  that  he  was  the  real  plaintiff,  and  was  about  to  call 
eyidence  to  that  fact,  but  it  being  objected  that  that  was 
not  one  of  the  issues  to  be  tried »  the  learned  Judge 
refused  to  receive  the  evidence^  and  the  plaintiff  obtained 
a  yerdict. 


Ptait  now  moved  for  a  new  trial,  and  contended  that  he 
was  entitled  to  establish  this  fact  by  evidence,  not  with 
reference  to  either  of  the  issues,  but  with  a  view  to  shew 
tbe  imposition  practised  by  the  witness,  and  thus  destroy 
his  crediL 

But  Per  Curiam* — The  regular  way^  although  in  some 
instances  the  strict  course  may  have  been  improperly  de- 
parted from,  was  for  you  to  make  this  objection  on  the  voir 
dire,  when  other  evidence  might  have  been  called,  if 
necessary,  to  prove  the  incompetency,  and  then,  if  the 
incompetency  were  established,  an  opportunity  would  be 
afforded  to  thepkintiff  of  proving  hiscase  by  other  evidence. 


Rule  refused. 
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Exch.  rf  Pkat, 
1839. 

East  v.  Joseph  Pell.  ^ 

C/OVENANT. — The  declaration  set  out  an  indenture  Tbejottictsat 
dated  the  10th  of  August,  1834,  made  between  the  de-  ^r'uulef'''' 
feadant  and  John  Pell,  his  son,  of  the  one  part,  and  the  the  ttat  5  ehi. 

r       »  c.  4,  8. 35,  on 

plaintiff  of  the  other  part,  whereby  it  was  witnessed,  that  making  an 
the  said  John  Pell,  with  the  consent  of  the  defendant,  put  dudur^  ofu 
himself  apprentice  to  the  plaintiff,  to  learn  his  art  and  Hf"°^^ 
trade  of  a  carpenter  and  joiner,  and  to  serve  him  from  the  hood,  to  direct 
date  of  the  indenture  for  the  term  of  six  years  and  eight  any  part  ofthe 
calendar  months ;  and  that  the  plaintiff,  in  consideration  ^^^"^^i[o 
of  the  sum  of  15/.,  at  or  before  the  execution  of  the  in-  *he  matter,  or 

the  non-pay- 
denture  to  him  paid  by  the  defendant,  and  of  the  further  ment  of  any 

sum  qf  IBl.  io  be  paid  by  the  defendant  to  the  plaintiff  on  mdnhig^unl 

the  16/A  of  December,  1887,  in  case  the  said  John  Pell  "^f^^^^ 

should  be  then  living  and  continuing  with  the  said  plain-  ^idenon,  B., 

tiff,  his  said  apprentice  in  the  said  art  and  trade  should  does  not  apply 

teach  and  instruct,  finding  unto  the  said  apprentice  suffi-  l^^'Ji^^^ 

cient  meat,  drink,  lodging,  and  other  necessaries  during  ^^«>>  ^j^^  ^he 

t  i.        ,  ?  -...,.,  1  apprenUce,  but 

the  term ;  tor  the  performance  of  which  said  several  cove*  only  to  compoi- 
nants  the  parties  bound  themselves  by  the  said  indenture  t^ilboat  pre? 
(prout  patet.)    The  declaration  then  averred  that  John  '"^"°'- 
Pell,  on  the  day  and  year  first  aforesaid,  entered  and  was 
received  into  the  service  of  the  plaintiff  as  an  apprentice, 
and  so  continued  until,  upon,  and  after  the  said  Idth  of 
December,  18S7.    Breach,  that  although  at  the  commence- 
ment of  the  suit  the  day  last  named  had  elapsed,  the 
defendant  had  not  paid  to  the  plaintiff  the  said  sum  of  15/. 
so  agreed  to  be  paid  on  that  day,  or  any  part  thereof,  but 
had  therein  failed  and  made  default. 

Second  plea,  that  the  said  indenture  was  sealed  and 
delivered  by  the  plaintiff  and  the  defendant,  and  the  said 
John  Pell,  in  the  county  of  Northampton,  and  that  the 
plaintiff  at  that  time,  and  from  thence  until  the  time  of 
the  making  of  th^  complaint  by  the  said  John  Pell  a* 

Y  y2 
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E*eh,.of  PUtu^  hereinafter  mentioned,  and  at  the  time  of  the  plaintiff's 

1839 

being  bound   to  appear  and  appearing  at  the  General 

Quarter  Sessions  as  hereinafter  mentioned^  and  of  the 
making  of  the  order,  declaration,  or  writing,  for  the  dis- 
charge of  the  said  John  Pell  from  his  apprenticeship  as 
hereinafter  mentioned,  lived  and  resided,  and  used  his 
trade,  &c.,  in  the  lastmentioned  county ;  and  that  the  said 
John  Pell,  until  the  time  of  his  making  such  complaint  as 
aforesaid,  continued  with  the  plaintiff  as  such  apprentice 
in  that  county  ;  and  the  defendant  saith,  that  during  the 
time  aforesaid,  and  before  the  said  16M  day  of  December^ 
1 8S7,  to  wit,  from  the  time  of  the  making  of  the  indenture 
until  the  \44h  day  of  October,  1837,  the  plaintiff  wholly 
neglected  to  teach  and  instruct  the  said  John  Pell  in  the 
said  art  and  trade  of  a  carpenter  and  joiner,  and  did  during 
all  that  time  otherwise  ill  use  and  evil  intreat  the  said  John 
Pell,  by  beating  him,  &c.  &c. ;  wherefore  the  said  John 
Pell,  having  just  cause  of  complaint  against  the  plaintiff, 
heretofore,  and  before  the  said   16th  day  of  December, 
1837,  to  wit,  on  the  14th  day  of  October,  1887,  repaired  unto 
one  H.  B.  T.,  Esq.,  one  of  her  Majesty's  justices  of  the  peace 
for  the  said  county  of  Northampton,  being  the  county  where 
the  plaintiff  then  dwelt  and  resided ;  and  did  there,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
make  complaint  unto  the  said  justice  of  such  neglect  of 
the  plaintiff  to  teach  and  instruct  him,  the  said  John  Pell, 
and  of  the  other  ill-usage  and  ill-treatment  of  him ;  where- 
upon the  said  justice,  according  to  the  form  of  the  statute, 
summoned  the  plaintiff  to  appear  before  such  justices  as 
should  be  assembled  at  the  next  general  sessions  of  the 
peace,  &c.,  to  answer  the  complaint  of  the  said  John  Pell 
in  the  premises.    The  declaration  stated  the  appearance 
of  the  plaintiff  before  the  justice  pursuant  to  the  sum- 
mons, and  that  the  complaint  was  heard,  and  the  plain- 
tiff not  consenting,  but  refusing  to  allow  the  justice  to 
settle  or  compound,  or  agree  the  matter  of  complaint 
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between  the  plaintiff  and  John  Pell,  the  justice,  for  want  £*ch.  of  Pleas, 
of  good  conformity  in  the  plaintiff,  not  being  able  to  com- 
pound &Cm  did,  pursuant  to  the  statute,  take  bond  of 
the  plaintiff,  and  the  plaintiff  then  duly  entered  into  a  re- 
cognizance before  the  justice  for  his  appearance  at  the  next 
general  sessions  of  the  peace  for  the  said  county  of  North- 
ampton, to  answer  the  complaint  of  the  said  John  Pell,  and 
be  further  dealt  with  according  to  law.  And  the  defend- 
ant saith,  that  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  4th  of  January,  1838,  at  the 
next  general  sessions  of  the  peace  for  the  said  county  of 
Northampton,  before  &c.,  the  plaintiff,  who  then  resided 
and  dwelt  within  the  said  county,  appeared,  according  to. 
his  recognizance,  to  answer  the  complaint  of  the  said 
John  Pell ;  and  thereupon,  upon  the  application  of  the 
said  John  Pell  to  be  discharged  or  relieved,  upon  the 
neglect  of  the  plaintiff  in  instructing  him  in  his  said 
trade,  and  on  the  ground  of  ill-usage  and  ill-treatment, 
certain  persons  [naming  them],  then  being  four  of  her 
Majesty's  justices  assigned  to  keep  the  peace  for  the  said 
county  of  Northampton,  of  whom  one  was  of  the  quorum, 
having,  according  and  pursuant  to  the  directions  of  the 
statute,  heard  and  examined  into  the  subject  matter  of 
the  said  complaint,  as  well  on  the  part  of  the  apprentice 
as  of  the  plaintiff,  and  the  plaintiff  having  proved  nothing 
to  clear  himself  of  the  said  complaint,  but,  on  the  contrary, 
the  said  John  Pell  having  given  full  proof  of  the  truth  of  his 
complaintto  the  satisfaction  of  the  said  Court,  andof  thesaid 
justices,  they  the  said  justices  did,  pursuant  to  the  sta- 
tute in  such  case  made  and  provided,  duly  testify,  declare, 
and  pronounce,  by  writing  under  their  respective  hands  and 
seals,  that  the  said  apprentice  should  be  and  was  thereby 
discharged  by  them,  for  cause  of  the  said  matters  of  com- 
plaint, from  his  said  apprenticehood :  and  the  said  Court 
and  justices  did  thereby,  according  to  i/te  form  of  the 
slalutCj  further  order,  that  no  part  oftlie  said  premium 
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£'eA.  rf^Pi^t  of  l&Ly  paid  at  the  execution  of  the  aforesaid  indenture  of 
apprenticeship^  should  be  repaid  by  the  said  plaintiff',  and 
that  no  part  of  the  said  sum  of  15/.  which  became  payable 
to  the  said  plaintiff  on  the  I6th  of  December  then  last, 
should  be  paid  by  the  said  Joseph  Pell  {the  defendant)  to 
the  plaintiff;  and  that  that  order  was  to  be  a  final  order 
between  the  parties,  any  thing  contained  in  the  indenture  of 
apprenticeship  or  otherwise  to  the  contrary  notwithstanding; 
which  said  order,  declaration,  or  writing,  was  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
duly  enrolled  by  the  clerk  of  the  peace  among  the  records 
of  the  sessions  of  the  peace  of  the  said  county,  and  still 
remains  filed  of  record  there,  as  by  the  said  record  thereof 
win  fully  appear. 

General  demurrer,  and  joinder. 

The  points  for  argument  on  the  part  of  the  plaintiff* 
were,  that  the  Court  of  Quarter  Sessions  had  no  authority 
or  jurisdiction  to  make  that  part  of  their  order  mentioned 
in  the  plea,  which  directs  that  no  part  of  the  sum  of  15^ 
which  became  due  from  the  defendant  to  the  plaintiff  on 
the  16th  of  December  then  last  past,  should  be  paid  to 
the  plaintiff^  by  the  defendant. 

Waddington,  in  support  of  the  demurrer. — This  plea 
cannot  be  supported.  It  is  framed  upon  the  statute  5 
Eliz.  c«  4,  a.  35  (a) ;  but  that  statute  gave  no  authority  to 

(a)  Which  enacts  (inter  alia),  mayor  or  other  head  officer  of  the 

that  "  if  any  such  master  shall  city,  &c.,  where  the  said  master 

misuse  or  evil  intreat  his  appren-  dweileth,  who  shall  by  his  wisdom 

tice,  or  the  said  apprentice  shall  and  discretion  take  sach  order 

have  any  just  cause  to  complain,  and  direction  between  the  said 

or  the  apprentice  do  not  lus  duty  master  and  his  apprentice,  as  the 

to  his  master,  then  the  master,  equity  of  the  cause  shall  require ; 

or  apprentice,  being  grieved,  and  and  if  for  want  of  good  conformity 

having  cause  to  complain,  shall  in  the  said  master,  the  said  justice 

repairuntoonejusticeof  the  peace  of  peace,  or  the  sud  mayor  or 

within  the   county,   or  to    the  other  head  officer,  cannot  com- 


HILARY  TBRM,  3  VICT.  <I60 

the  jiMtioes  to  make  that  part  of  the  order  set  out  in  the  AwA.  y  Phot, 
plea,  which  directs  that  no  part  of  the  sum  of  16L  which 
became  payable  on  the  16th  of  December,  shoald  be  paid 
to  the  plaintiff.  The  justices  have  certainly  claimed  and 
exercised  the  right  to  include  in  such  orders,  directions 
as  to  the  payment  4n  return  of  the  premium  on  the  dis- 
charge of  the  apprentice  from  his  indentures;  but  no  such 
power  is  given  them  by  any  words  in  the  statute :  and  the 
authorities  on  the  subject  being  conflicting,  the  Court  will 
refer  to  the  terms  of  the  law  itself,  and  put  their  own  con- 
struction upon  its  provisions.  Shortly  after  the  passing  of 
the  act,  it  was  contended  that  it  gave  power  to  the  justices, 
besides  determining  the  apprenticeship,  to  order  a  return 
of  the  premium  (which,  it  may  be  conceded,  is  (he  same 
in  effect  as  ordering  the  non-payment  of  any  portion  of  it): 
and  several  cases  were  decided  to  that  effect.  Thus,  in 
DiUaH*4  ease  (a)  the  Court  held,  **  that  the  justices  may 
order  a  restitution  of  the  money,  within  the  equity  of  the 
statute  :**  so,  in  Rex  v.  Johnson  (b),  where  one  of  the  ob- 
jections taken  to  an  order  for  discharging  an  apprentice 
was,  that  the  justices  had  ordered  money  to  be  returned, 

pound   and    agree    the    matter  their  hands  and  seals,   to  pro- 

between  lum  and  his  apprentice,  nounce    and   declare,  that  they 

then  the  said  justice,  or  the  ssud  have  discharged  the  said  appren- 

mayor  or  other  head  officer,  shall  tice  of  his  apprenticehood,  and 

take  bond  of  the  said  master  to  the  cause  thereof;  and  the  said 

appear  at  the  next  sessions  then  writing  so  being  made  and  en- 

to  be  holden  in  the  said  county,  rolled  by  the  clerk  of  the  peace 

to  be  before  the  justices  of  the  amongst    the   records    that    he 

said  county;  and  upon  bis  appear-  keepeth,  shall  be  a  sufficient  dis- 

ance  and  hearing  of  the  matter  charge  by  the   said   apprentice 

before  the  said  justices,  if  it  be  against  his  master,  his  executors, 

thought  meet  unto  them  to  dis-  and  administrators ;  the  indenture 

charge  the  said  apprentice  of  his  of  the  said  apprenticehood,  or  any 

apprenticehood,    then   the    sud  law  or  custom,  to  the  contrary 

justices,  or  four  of  them  at  the  notwithstanding." 

least,  whereof  one  to  be  of  the  quo-  (a)  1  Salk.  67* 

rum,  shall  have  power   by   au-  (b)  Id.  68. 
thority  hereof,  in  writing  under 
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EmH,  0/  Pinu,  Holi,  C.  J.,  said,  "  he  never  doubted  that«  for  it  is  a 
power  consequential  upon  their  jurisdiction  to  discharge.** 
The  report  of  both  these  cases  is  very  shorthand  no  argu- 
ment upon  the  point  is  stated.  But  in  the  case  of  Bex 
▼•  Vandaleer  {a),  the  subject  was  more  fully  considered, 
and  the  Court  came  to  a  contrary  decision.  There  the 
justices  had  ordered  that  the  master  should  refund  SL  of 
the  premium  which  he  had  received  with  the  apprentice; 
but  the  Court,  although  reluctantly,  on  the  ground  that 
it  would  be  an  encouragement  to  masters  to  treat  their 
apprentices  ill,  held,  that  "  the  statute  being  silent,  the 
order  must  be  quashed."  In  Rex  ▼•  Amies  (b),  Probyn, 
J.,  expressed  an  opinion  that  the  justices  ought  order 
restitution,  but  the  case  of  Hew.  VandaieerytM  not  there 
cited :  and  the  rest  of  the  Court  gave  no  opinion  upon  the 
point.  In  a  note  to  Hawkesworth  and  HUlary*s  case  (c), 
the  cases  on  this  subject  are  collected  by  Mr.  Serjeant 
JVittiamSf  and  he  certainly  appears  to  treat  the  point  as 
settled  by  the  other  authorities,  notwithstanding  the  case 
of  Rex  y.  Vandaleer ;  and  it  does  not  appear  that  any 
objection  was  there  made  to  the  order  on  this  ground. 
But  there  are  also  several  statutes  on  this  subject,  that 
have  been  passed  subsequently  to  the  cases  referred  to, 
which  shew  that,  in  the  opinion  of  the  legislature,  the 
justices  had  no  power,  under  the  5  Eliz.  c.  4,  to  order  a 
restitution  of  the  premium,  ss  incidental  to  the  power  of 
determining  the  indentures.  By  the  stat.  20  Geo.  2,  c.  19, 
s.  S.,  it  is  provided,  that  where  no  larger  sum  than  6L 
has  been  given  upon  the  binding,  the  justices  shall  have 
power  to  discharge  the  apprentice,  where  misusage  or 
cruelty  of  him  by  the  master  is  shewn;  but  no  power  is 
given  to  order  restitution  of  the  money.  But  by  the  4 
Geo.  4,  c.  29,  which  is  entitled  "  An  Act  to  increase  the 


(a)  1  Str.  69.  (6)  2  Barnard.  244 ;  1  Bott,  P.  L.  682. 

(c)  1  Saund.  313,  a,  (3). 
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power  of  magistrates  in  cases  of  apprenticeship/'  the  jus-  BgdL^PUat, 
tices  are  empowered^  by  sect  9,  where  the  premium  con- 
tracted for  does  not  exceed  25L,  to  make  an  order  upon 
'  the  master,  on  discharging  the  indenture,  "  to  refund  aU 
or  any  part  of  the  premium  which  may  haye  been  or  shall 
be  paid  on  the  binding  out  of  such  apprentice,  as  such 
justices  in  their  discretion  shall  see  fit**"  It  would  clearly 
have  been  unnecessary  to  confer  thb  limited  power,  if  it 
had  previously  existed  without  limitation  under  the  sta- 
tute of  Elizabeth. 

Secondly,  even  if  the  justices  had  power  to  make  an 
order  as  to  the  premium,  the  plea  is  insufficient,  for  want 
of  an  averment  that  the  defendani  was  any  party  to  the 
proceedings  before  the  justices,  or  appeared,  or  made  any 
application  to  them  for  an  order.  The  plea  states  that  the 
order  was  to  be  final  between  the  parties — that  must  mean 
the  parties  before  the  justices.  [Lord  Abinger  C.  B. — It 
may  mean  the  parties  to  the  indenture.]  The  justices  in 
effect  say,  by  their  order,  that  no  action  shall  be  brought. 
They  could  not  so  dispose  of  the  case  in  the  absence  of 
the  defendant.  [Lord  Abinger^  C.  B. — He  was  the  party 
benefitted  by  the  order;  his  assent  may  be  presumed.]  At 
all  events,  it  ought  to  be  clearly  shewn,  before  this  equit- 
able jurisdiction  is  exercised  by  the  justices,  that  there  is 
some  equity  in  the  proceeding.  Here  it  is  not  so:  the 
plaintiff  would  still  be  liable  to  the  defendant  upon  the  in- 
denture, for  any  misconduct  towards  the  apprentice,  and 
could  not  plead  this  order  as  an  answer  to  the  action,  the 
covenants  being  independent.  When  a  sufficient  case 
is  made  out,  the  parties  would  be  entitled  to  relief  in  equity  ; 
Cuff  V.  Brown  (a),  Newton  v.  Rowse  (i),  Therman  v. 
A  belt  (c) :  which  is  of  itself  an  answer  to  any  argument  as 
to  the  necessity  of  this  extraordinary  jurisdiction  being 
given  to  the  justices.    The  cases  recently  decided  on  the 


(«)  6  Price,  297.  (c)  2  Vera.  64.    But  see  Argies 

(6)  1  Vera.  4(50.  v.  Heasanan,  1  Atk.  518. 
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Smeh.  ff  Pkoi,  Stat  1  &  S  Vict  c.  110,  may  be  referred  Co,  to  fthew  that 
1889  '       ^  ' 

^  '  ^  the  plain  words  of  a  statute  are  not  to  be  extended  oo 

Eamt  equitable  eonsiderations. 


Peaeookf  contra. — The  words  of  the  statute,  5  Elis., 
c.  4,  8.  S5t  are  sufficiently  oomprebensiye  to  warrant  the 
decisions  that  have  taken  place  upon  it,  and  to  give 
validity  to  this  order.  The  parties  are  first  to  repair  to 
one  justice,  who  may  decide  according  to  his  discretion 
and  the  equity  of  the  case;  he  is  in  effect  a  mediator 
between  the  parties ;  but  if  ilte  master  refuses  to  conform 
to  his  recommendations,  then  he  is  to  bind  him  over  to 
appear  at  the  sessions,  when  the  justices,  or  four  of  them 
at  the  least,  may  pronounce  compuborily  upon  the  <saae, 
and  may  discharge  the  apprentice  from  the  indenture  in 
the  same  way  as  the  single  justice  might  have  done  if  the 
master  had  not  refused  to  conform ;  they  also,  therefore, 
may  decide  **  according  to  the  equity  of  the  case."  It 
matters  not  whether  the  apprentice  agrees  to  or  dissents 
from  the  proceeding  of  the  single  justice,  it  is  only  the 
master  who  has  the  power  to  make  the  mediation  inef- 
fectual. [Lord  Abingert  C.  B. — There  seems  no  express 
power  given  to  the  single  justice  to  discharge  the  indenture, 
but  it  is  in  words  given  to  the  four  justices.  The  one 
justice  would  rather  seem  to.have  an  equitable  jurisdiction 
as  a  mediator  between  the  par^s,  but  not  to  put  an  end 
to  the  binding :  then  if  the  master  will  not  agree  to  his 
decision,  the  four  justices  at  sessions  may  act  compul- 
sorily,  and  inflict  a  penalty.  Can  we  extend  that  penalty 
beyond  the  express  terms  of  the  statute?  Parte, 
B.— It  is  a  penal  power  that  is  given  to  the  justices,  to  a 
certain  extent,  as  against  the  master,  namely,  to  deprive 
him  of  his  apprentice ;  but  can  they  make  any  order  as  to 
the  premium  ?  Alderson,  B.—- Under  the  4  Geo.  4,  c.  S9, 
where  an  express  power  is  given  to  order  the  refunding  of 
the  premium,  if  it  is  not  refunded  pursuant  to  the  order, 
the  amount  may  be  levied  by  distress ;  but  the  statute  of 
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Elizabeth  gires  no  such  power;   the  only  proceeding  Ea^j^^mtm, 

therefore  could  be  by  mdictment*]    DiUan's  cate^  Rex 

▼•  Johnson^  and  Rex  ▼•  Amies,  are  express  authorities  for 

the  defendant.   And  in  Bacon's  Abridgement,  Master  and 

Servant  (C),  (a)  it  is  stated — "  This  doctrine  of  refunding 

seems  to  be  now  established^  as  founded  on  great  reasonj 

though    not   expressly  mentioned   in  the  act;  for  the 

justices  being  authorised  to  discharge,  according  to  their 

discretions,  when  the  end  of  the  apprenticeship  cannot  be 

attained  with  one  person,  it  is  but  justice  the  master  should 

return  part  of   the  money  he   has   received  with  bis 

apprentice,  to  place  him  out  with  a  new  master. ** 

Secondly,  although  the  defendant  did  not  personally 
appear  before  the  justices,  he  would  be  equally  bound  by 
their  order  as  the  apprentice ;  he  is  as  it  were  the  same 
party  with  the  apprentice,  and  both  of  them  are  parlies 
to  the  indenture.  It  is  stated  at  the  end  of  the  indenture, 
that  **  each  of  the  parties  thereto  of  the  second  part 
binds  himself  for  the  other  of  them.*'  Upon  the  covenants 
in  the  indenture,  and  which  are  set  out  in  the  declaration, 
an  action  must  be  brought  in  the  names  of  the  father  and 
the  infant  jointly ;  S0|  on  the  other  hand,  the  remedy  by 
the  master  for  misconduct  of  the  apprentice  would  be 
against  the  two  jointly.  But  the  defendant  would  be 
bound  by  the  order  on  another  ground  ;  viz.,  that  where 
by  act  of  law  one  party  is  discharged  from  a  covenant, 
the  other  party  cannot  maintain  an  action  upon  it.  [Parte, 
B. — ^The  covenants  must  be  conistrued  severally  as  to  the 
matters  to  be  performed  by  each ;  what  joint  interest  have 
they  which  should  oblige  them  to  sue  jointly  ?] 

Waddington,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — If  the  authorities  on  this  subject 
had  been  consistent,  I  should  have  been  much  disposed  to 

(a)  6  Bac  Abr.  346. 
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Etch,  rf  Phot,  think  that  we  ouffht  to  be  bound  by  them :  but  they 

10QQ  "  if  » 

appear  to  have  been  conflicting,  and  the  construction  put 
upon  the  statute  has  varied  in  the  different  cases.  That 
of  Rex  V.  Vandaleevt  however,  in  which  the  point  seems 
to  have  been  more  fully  considered  than  in  other  casesi 
appears  to  us  to  be  the  most  satisfactory.  The  question 
was  then  brought  under  the  notice  of  the  full  Court,  and 
all  the  Judges  seem  to  have  thought  that  the  order  for 
refunding  the  premium  was  not  warranted  by  ths  statute. 
That  case  does  not  appear  to  have  been  cited  in  the  sub- 
sequent one  of  Rex  v.  Amies*  This  view  of  the  subject 
is  confirmed  by  the  argument  derived  from  the  statute  of 
the  4  Geo.  4,  that  if  the  justices  had  already  this  power, 
it  would  have  been  unnecessary  to  give  it  them  by  express 
words.  Upon  the  true  construction  of  the  statute  of 
Elizabeth,  I  am  of  opinion  that  the  justices  have  no  power 
to  order  any  restitution  of  the  premium,  where  it  has  been 
paid,  or,  as  in  this  case,  to  order  that  it  shall  not  be  paid. 
I  think,  therefore,  that  the  plea  cannot  be  supported,  and 
that  the  plaintiff  is  entitled  to  judgment. 

Parke,  B. — I  concur  in  the  opinion  that  has  been  given 
by.  my  Lord.  If  this  were  res  integra,  and  no  decisions 
had  taken  place  upon  the  statute,  no  doubt  could  be  en- 
tertained on  the  subject,  looking  at  the  words  that  are 
used  in  this  section  of  the  statute.  The  justices  have 
power  to  pronounce  and  declare  that  they  have  dis- 
charged the  apprentice  of  his  apprenticehood,and  the  cause 
thereof.  No  inference  arises  from  that,  that  they  can 
also  take  from  the  master  a  premium  he  has  received,  or 
withhold  from  him  any  part  of  one  that  may  be  due ;  that 
is  extending  the  statute  very  much,  and  enabling  the 
justices  to  exercise  a  much  larger  power  than  that  of 
merely  dissolving  the  indentures ;  namely,  the  depriving 
the  master  of  what  might  be  due  to  him  for  teaching  the 
apprentice  his  trade  for  a  large  portion  of  the  time.    That 
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would  be  my  opinion  if  there  were  no  decisions  on  the  Bxek.  of  puom, 

•  .  1839 

subject:  if,  however,  the  course  of  decisions  had  been  ^ 

uniform  in  giving  the  justices  this  power,  those  decisions  East 
would  have  been  binding  upon  us ;  but  the  authorities  on  p^^i^ 
the  subject  are  conflicting.  In  the  first  cases,  of  Rex  ▼• 
Johnson^  and  DiUan*s  Case,  the  opinion  of  the  Court  is 
very  shortly  delivered,  to  the  effect  that  the  one  power  is 
incidental  to  the  other.  In  Rex  v.  Vandaleer,  the  point 
was  more  fully  considered;  and  that  decision  does  not 
appear  to  have  been  mentioned  in  the  subsequent  case  of 
Rex  V.  Amies*  I  think,  therefore,  that  there  is  not  any 
such  uniform  course  of  decisions  as  to  be  binding  upon  us, 
but  that  we  may  exercise  our  own  judgment  in  the  matter. 
If,  then,  we  may  construe  this  as  a  modem  statute,  it  ap- 
pears to  me  that  no  power  is  given  beyond  that  of  dis 
charging  the  apprenticeship.  I  do  not  lay  much  stress 
upon  the  opinion  of  the  legislature,  as  supposed  to  be 
shewn  in  the  statute  of  4  Geo.  4«  c.  S9 ;  besides,  the  power 
is  thereby  given  to  two  justices,  whereas  before  it  was  exer- 
cised by  the  four :  but  I  rest  my  opinion  principally  upon 
the  ground  that  there  is  no  current  of  authorities  obliging 
us  to  put  a  different  sense  upon  the  words  of  the  statute 
than  that  which  in  ordinary  construction  they  would 
bear. 

Alderson,  B. — I  am  of  the  same  opinion.  If  there  had 
been  a  current  of  authorities  to  direct  us,  I  should  have 
followed  them,  however  I  might  have  disagreed  with  the 
grounds  on  which  they  originally  proceeded.  But  that  is 
not  80,  and  I  therefore  concur  in  the  opinions  that  have 
been  given.  And  on  reference  to  this  statute,  I  think  it 
is  most  probable  that  it  was  not  intended  to  apply  to  cases 
where  any  premium  was  given  at  all.  The  earlier  part  of 
the  section  gives  power  to  compel  the  binding  of  the  ap- 
prentice, and  if  he  refuses  to  be  bound,  he  is  to  be  com- 
mitted until  he  be  contented  to  be  so ;  and  it  then  proceeds 
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of  Pimk.  tii.enaot»  that  if  any  such  maitec  shall  ndmme  his  apprea* 
tiise^  &c.»  the  complaint  may  be  made  to  the  justice— 
meaning  a  master  who  has  compelled  the  apprentice  to 
come  to  him,  and  has  had  no  premiunv  The  whole  clause 
leads  to  the  conclusion  that  this  was  not  an  omission  in 
the  statute,  but  that  it  was  intended  not  to  apply  to 
where  a  premium  was  contracted  fon 

Judgment  for  the  plaintiff! 


Oa  the  14th  of 
Janiuury,  the 
ISth  ha?ing 
been  Sunday, 
the  defendant, 
pleaded  puia 
darrein  con- 
tinuance, a 
Judgment  re- 
ooTered  on 
the  5th  of 
January: — 
SembUf  that 
the  plea  wai 
delirered  in 
time,  rule  TiiL  of 
H.  T.  S  WiU.  4, 
hafing  operated, 
under  thoie 
drcumatancea, 
to  extend  the 
eight  days  to 
nine,  on  account 
of  the  13th 
ftdling  on  a 
Sunday. 


DUODBN  ▼•  TrIQUBT. 

KnOWLES  had  obtoined  a  rule  to  shew  cause  why  a 
plea  of  puis  darrein  continuance  should  not  be  set  aside 
for  irregularity.  The  action  was  brought  against  the 
defendsnt  as  sdministratrix,  and  the  plea  alleged  a  judg- 
ment to  have  been  recovered  against  her  on  the  5th  of 
January.  The  plea  was  pleaded  on  the  14th  of  January, 
the  ISth  being  Sunday.  An  affidavit  accompanied  the 
plea,  which  stated  that*' the  plea  thereunto  annexed  was 
tfue  in  substance  and  in  fact,  snd  that  the  matter  therein 
contained  arose  within  eight  days  next  before  this  day*** 
viz.  the  14th  of  January.  It  was  objected  that  the  plea 
was  not  pleaded  within  the  time  limited  by  the  rule  of  H. 
T.  4  Will.  4.,  which  provides  that  no  plea  of  puis  darrein 
continuance  shall  be  allowed,  unless  accompanied  by  an 
affidavit  that  the  matter  thereof  arose  within  eight  days 
next  before  the  pleading  of  such  plea. 


Rowe  shewed  cause. — The  plea  is  in  sufficient  time. 
The  13th  having  been  Sunday,  the  eighth  rule  of  H.  T. 
9  WilL  4,  applies,  by  which  it  is  ordered  "  thst  in  all 
cases  in  which  any  particular  time,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  the  practice  of  the 
courts,  th^  ^fx^  shall  be  reckoned  exclusively  ^f  the  first 
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day,  and  inclasively  of  the  last  day^  unless  the  last  day  shall  ^^*^ »/  p^^b 

happen  to  fall  on  Sunday,  Christmas-day,  or  Good  Friday,  *  ^ 

or  a  day  appointed  for  public  fast  or  thanksgiving,  in  which       Dddobn 

case  the  time  shall  be  reckoned  exclusively  of  that  day  also.'*      tbiqubt. 

If,  in  the  present  case,  the  Court  should  hold  that  the 

plea  ought  to  have  been  delivered  on  the  ISth,  it  would 

make  both  days  inclusive.     In  Pepperill  v.  BurreU(a)f  an 

order  for  seven  days'  time  to  plead  was  obtained  on  the 

ISth  of  May ;  on  the  22nd  pleas  were  delivered,  irregular 

in  several  respects,  and  on  the  evening  of  that  day  the 

plaintiff  signed  judgment  as  for  want  of  a  plea ;  and  it  was 

held  that  the  judgment  was  signed  too  early.     In  Ryland 

V.  Wormald  (i),  it  was  expressly  decided  that  the  eighth 

rule  of  H.  T.  2  Will.  4,  applies  to  pleas  in  abatement. 

Knowles,  in  support  of  the  rule. — The  defendant  should 
have  applied  to  the  Court  to  be  allowed  to  plead  this 
matter  after  the  eight  days  had  expired.  The  affidavit 
appears  on  the  face  of  it  to  be  false.  [Parke,  B. — The 
defendant  means  that  the  matter  arose  within  eight  legal 
days  according  to  the  rule.  It  should  have  stated  that  it 
arose  within  nine  days,  the  last  of  the  eight  having  been 
Sunday.]  It  clearly  appears  that  the  eight  days  have  been 
exceeded. 

Parke,  B. — In  the  present  case  we  cannot  set  aside  the 
plea.  If  the  meaning  of  the  rule  H.  T.  4  Will.  4,  is,  that 
every  plea  puis  darrein  continuance  shall  be  accom- 
panied by  an  affidavit  that  the  matter  thereof  arose  within 
eight  days,  then  here  there  is  such  an  affidavit.  But  if 
the  rule  means  that  every  matter  since  the  last  continuance 
shall  be  pleaded  within  eight  days  from  the  time  it  oc- 
curred, then  the  general  rule  applies,  which  prescribes 
that  one  day  shall  be  taken  exclusively  and  the  other  in- 

(fl)  1  C.  M.  &'  R.  372.  {b)  2  M.  &  W.  393. 

VOL.  IV.  Z  Z  M.  W. 
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*Mk-^/^P<M«,  ohisivelyi  unless  the  last  day  should  happen  to  Ml  on 
Sunday,  in  which  case  that  day  also  is  to  be  excluded* 
My  present  impression  is^  that  the  effect  of  that  rule  is  to 
extend  the  time  of  pleading  in  this  case  to  nine  days. 
But  it  is  unnecessary  to  decide  that  pointi  because  here 
we  do  not  know  but  that  the  plea  was  pleaded  within  the 
eight  days. 

Rule  discharged. 


DecUraUon  in 
Gate  against  a 
witness,  for  dis* 
obedience  to  a 
subpoena,  al- 
leged tliat  a 
certain  issue 
came  on  to  be 
tried  before 
the  Justices  of 


Datis  v.  Lovbll. 

C^ASE. — The  declaration  stated^  that  before  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  to  wit,  oa 
&C;  a  certain  action  of  trespass  and  ejectment  was  pend- 
ing in  the  Court  of  Exchequer  at  Westminster,  wherein 
one  John  Doe,  on  the  demise  of  the  plaintiff,  was  the  no- 
minal plaintiff,  and  one  W.Green  was  defendant;  and  such 
Tauntonl^ontbe  proceedings  were  had  in  the  said  action,  that  afterwards, 
?I?o  ^i"?!u     to  wit,  on  the  81  st  of  March,  1838,  before  certahi  Justices 

looo;  tnat  the 

plaintiff  before  of  Assixe  and  Nisi  Prius,  to  wit,  at  Taunton,  in  the 
county  of  Somerset^  a  certain  issue,  before  then  joined  in 
the  said  action,  came  on  to  be  tried  before  a  jury  of  the 
county,  chosen,  tried,  and  sworn  for  that  purpose :  and 
whereas  also,  before  the  trial  of  the  said  issue,  and  also 
before  the  committing  of  the  grievances,  &c.,  to  wit,  on 
&c.,  the  now  plaintiff  prosecuted  out  of  the  Court  of 

Saturday  the 

31st  of  March  then  instant,  and  so  from  day  to  day  untU  that  cause  should  U  tried,  and  produce, 
at  the  time  and  place  aforesaid,  certain  documents  therein  specified;  which  writ  the  plainiiffi 
before  the  trial  of  the  said  issue,  to  wit,  on  the  8nd  of  April,  183S,  served  on  the  deleodaiili  and 
that  although  the  appearance  of  the  defendant  was  necessary  and  material  on  the  said  trial  of  the 
said  issue,  and  although  the  defendant  could  and  might  have  appeared  at  the  trial  t/ the  said  itsust 
and  produced  the  documents,  and  although  they  were  material  evidence  for  the  plaintiff,  yet  the 
defendant  did  not  appear,  &c.;  by  reason  whereof  the  plaintiff  was  forced  to  become  nonsuited: 
— Held,  on  general  demurrer,  1st,  that  it  sufficiently  appeared  that  the  trial  had  at  the  Asiisci 
was  the  same  as  that  mentioned  in  the  subpoena;  and,  2ndly,  that  it  was  sufficiently  shewn  (hat 
the  plaintiff  had  a  good  cause  of  action  in  the  original  suit. 

Held,  also,  that  as  the  subpoena  required  the  defendant's  attendance  on  the  first  day  of  the 
Assizes  (the  31st  of  March),  and  so  from  day  to  day  until  the  cause  should  be  tried,  an  action 
might  be  maintained  for  disobedience  to  it,  although  it  was  not  served  until  the  2nd  of  April,  ibe 
cause  not  baring  been  then  tried,  and  the  defendant  being  so  informed  at  the  time  of  service,  and 
having  then  a  reasonable  tim«  for  attending  the  trial. 


then  sued  out 
a  writ  of  sub- 
poena duces 
tecum,  directed 
to  the  defend- 
ant, command- 
ing him  to 
appear  before 
the  Justices 
of  Asrise,  at 
Taunton,  on 
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Kxcheqaer  $i  Wesliiiinster,  her  amd  Majesty's  writ  of  BadL  ef  hm^ 
8abi>oeii«»  directed  to  the  now  defendant  and  one  John 
Doe»  by  wbieh  said  writ  our  Lady  the  Queen  commanded 
ibe  now  defendant  to  appear  before  her  Justices  assigned 
lo  boU  the  assizes  in  and  for  the  county  of  Somerset,  at 
Taunton,  in  the  said  countyi  on  Saturday  iie  $Ut  day  of 
March  iken  imiani,  and  so  from  day  to  day  wdU  thai 
tauMO  should  be  tried;  and  that  he  should  bring  with  him 
and  produce,  at  the  time  and  pkce  aforesaid,  a  certain 
mandate  of  induction,  under  the  seal  of  the  late  Lord 
Bishop  of  Bath  and  Welk,  &c.  [setting  out  several  doeu- 
ments] ;  which  said  writ  the  plaintiflPafterwards,  and  before 
the  committing  of  the  grievances  as  thereinafter  mentioned, 
aad  brfore  the  trial  of  the  said  issue,  to  wit,  on  the  Und 
day  qf  April  in  the  year  aforesaid,  caused  to  be  made 
known  and  shewn  to  the  now  defendant,  and  then  caused 
a  copy  thereof  to  be  left  with  the  now  defendant,  and  then 
tendered  and  offered  to  the  now  defendant  a  certain  sum 
of  money,  to  wit  the  sum  of  6/.,  being  a  reasonable  sum  of 
money  for  his  costs  and  charges  in  and  about  his  attend- 
ance as  a  witness,  according  to  the  tenor  of  the  said  writ 
of  subpoena :  and  although  the  appearance  of  the  said  de- 
fendant was  necessary  and  material  to  the  said  trial  of  the 
said  issue,  and  although  the  defendant  could  and  might, 
in  obedience  to  the  said  writ  of  subpoena,  have  appeared 
at  the  trial  of  the  said  issue,  and  could  and  might,  in  obe- 
dience &c.,  hare  produced  and  shewn  forth,  or  caused  to 
have  been  produced  and  shewn  forth,  at  the  time  and 
pimee  aforesaid,  on  the  said  trial  qf  the  said  issue,  the  said 
documents  so  mentioned  and  referred  to  in  the  said  writ 
of  subpoena  as  aforesaid ;  and  although  the  production 
and  shewing  forth  of  the  said  documents  were  material 
evidence  for  the  now  plaintiff  on  the  said  trial,  whereof 
the  now  defendant  then  had  notice :  Yet  the  defendant, 
not  regarding  his  duty,  &c.,  did  not  nor  would  appear, 
or  produce  and  shew,  or  cause  to  be  produced  and  shewn 

zz2 
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£rdJL  9i  Pkat,  trial  of  the  flftid  issue  did  in  fact  take  place  at  the  saM 
183d 

assizes  in  the  said  subpoena  mentioned,  and  not  at  a  sUb^ 

sequent  or  other  assisesi  &c. 

Joinder  in  demurrer. 

Buii,  in  support  of  the  demurrer. — Firsti  the  declaratioii 
is  bad  on  general  demurrer,  upon  several  grounds.  In  Ae 
first  place,  the  subpoena  not  having  been  served  on  the  de- 
fendant until  after  the  day  named  in  it  for  his  appearance 
in  Court,  no  action  can  be  maintained  against  him  for  dia- 
obedience  to  it.  The  time  laid  in  the  declaration  is 
material :  and  if  it  be  said  that  the  assizes  were  continued 
from  the  Slst  of  March  until  after  the  day  of  service  of 
the  subpoena,  that  ought  to  have  been  expressly  averred. 
Neither  does  the  declaration  state  that  the  cause  was  tried 
at  the  same  assizes ;  nor  that  the  defendant  had  notice, 
when  he  was  served,  that  it  had  not  then  been  tried,  aKld 
tliat  he  could  have  appeared  according  to  the  exigency  vt 
the  writ.  In  contemplation  of  law,  the  commission  day  fe 
the  whole  assize.  —  Again,  it  is  not  averred  that  the 
plaintiff  had  a  good  cause  of  action,  and  that  the  pro- 
duction of  the  documents  in  question  by  the  defendant 
would  have  enabled  him  to  obtain  a  verdict.  [Lord 
Abinger,  C.  B. — The  declaration  avers,  that "  by  reason 
thereof  the  plaintiff  was  forced  and  obliged  to  allow  the 
nominal  plaintiff  to  become,  and  he  was  then,  nonsuited.**] 
It  does  not  aver  that  he  was  nonsuited  from  that  cauie 
only.  All  the  precedents  contain  an  express  averment 
that  the  particular  evidence  withheld  would  have  enabled 
the  party  to  obtain  a  verdict.  Thus,  in  Masterman  v. 
Judson  (a),  it  was  averred  that  by  reason  of  the  non-ap- 
pearance of  the  witness,  and  on  no  other  account  whatetet^ 
the  plaintifEi  were  nonsuited.  So,  in  Amey  v.  Long  (6), 
there  was  an  allegation  that  the  plaintiff  had  a  good  cause 

(a)  8  Bing.  224 ;  1  M.  &  Scott,  367.  (6)  9  East,  473. 
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of  action.     Without  some  such  avermenti  it  does  not  ^'^  4  P^m, 

appear  that  the  plaintiff  has  sustained  any  injury*     [At- 

dersoH^  B. — According  to  your  argument^  if  there  were 

five  witnesses,  the  evidence  of  each  of  whom  would  be 

essential  to  giye  the  plaintiff  a  verdict,  all  of  them  might 

stay  away,  and  each  of  them  might  make  the  absence  of 

the  other  four  an  excuse  for  his  oWn  disobedience  to  the 

subpcena].     In  that  case  the  plaintiff  might  withdraw  the 

re^ordf  and  then  bring  an  action  against  each  or  any  of 

them  I  but  here  the  allegation  is,  that  he  failed  at  the  trial 

for  want  of  evidence*    [Paris,  B. — This  objection  seems 

rather  to  go  to  the  amount  of  the  damage  than  to  the 

right  of  action.    In  MuUett  v.  Hunt  (a),  it  was  held  that» 

after  verdict,  an  express  averment  that  the  plaintiff  had  a 

good  cause  of  action  was  not  necessary,  but  it  was  sufficient 

if  it  appeared  that  the  witness  subpcenaed  could  have 

given  material  evidence,  and  that  the  plaintiff  could  not 

safely  proceed  to  trial  without  his  evidence.]    The  alle«* 

gation  there  was,  that  by  reason  of  the  non-attendance  of 

the  defendant,  and  because  the  plaintiff  could  not  safely 

proceed  to  trial  without  his  evidence,  he  was  obliged  to 

withdraw  the  record ;  such  was  held  to  imply  that  the 

plaintiff  had  a  good  cause  of  action. 

But  the  plea  affords  a  complete  answer  to  the  action, 
since  it  states  expressly  that  the  subpoena  was  not  served 
until  kfteir  the  day  named  in  the  writ«  [Parke,  B.— The 
subpoena  requires  the  defendant  to  attend »  not  only  on  the 
SI  St  of  March,  but  from  day  to  day  until  the  cause  shall 
be  tried :  then  is  it  not  sufficient  if  it  be  served  a  con- 
venient time  before  the  Actual  time  of  trial?]  In  Alexander 
V4  Dixon  (6),  it  was  held  that  an  attachment  could  not  be 
granted  for  disobedience  to  a  subpoena  served  after  the 
day  named  for  appeai^ance  in  the  S^rit*  [Parici  B.-*- 
That  decision  was  upon  the  ground  that  it  was  not  shewn 

(a)  1  C.  &  M.,  752.  (6)  I  Bing.,  366. 
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IRwib.  rf  PitMi,  to  the  Court  that  the  witness  had  notice  that  the  cause 
'  1830 

was  not  yet  tried.  Here  (even  if  the  case  of  an  attachment 

were  the  same  as  that  of  an  action,  which  it  is  not)  it  is 

expressly  averred  in  the  replication  that  the  defendant, 

when  served,  had  notice  that  the  cause  was  not  triedi  and 

that  he  might  have  produced  the  documents  at  the  trial" 

in  obedience  to  the  subpoena.] 

Bcsrsiow,  contra,  was  directed  to  confine  himself  to  the 
question,  whether  it  was  sufficiently  averred  in  the  declar- 
ation that  the  cause  was  tried  at  the  same  assizes. — ^The 
identity  of  the  assize  sufficiently  appears,  at  least  on 
general  demurrer.  The  declaration  states,  tha(  a  certain 
issue  was  joined  between  the  parties,  and  came  on  to  be 
tried  before  the  justices  of  assizes  at  a  certain  place  and 
time,  viz.,  at  Taunton,  on  the  Slst  of  March,  18S8 :  then 
the  subpoena  requires  the  defendant  to  appear  before  the 
justices  at  that  time  and  place;  and  it  is  then  averred 
that  the  defendant  ''  could  and  might  have  app^u^d  at 
the  said  trial  of  the  said  issue,  and  have  produced  at  ike 
time  and  place  aforesaid,  on  the  said  trial  of  the  said 
issue,  the  said  documents.'*  [He  was  then  stopped  by  the 
Court] 

Lord  Abinger,  C.  B. — The  only  point  on  which  we 
entertamed  any  doubt  was,  whether  the  identity  of  the 
trial  with  that  mentioned  in  the  subpoena  was  sufficiently 
averred.  We  think,  however,  that  it  appears  by  necessary 
intendment  from  the  record  to  have  been  the  same,  for  the 
declaration  states  that  the  subpoena  was  to  appear  at  a 
certain  place  on  a  certain  day,  and  that  he  might  have  ap- 
peared and  produced  the  documents  **  at  the  time  and 
place  aforesaid,  on  the  said  trial  of  the  said  issue. *"  As  to 
the  necessity  of  an  averment  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit,  I  think  the  case  of 
MuUeii  v.  Hunt  is  an  authority  for  our  holding  this  declaro- 
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tion  sufficient  in  that  respect,  and  that  the  good  sense  of  the  JML  ^  Wkm^ 
Blatter  is  with  the  observation  of  Lord  Lyndhursi  in  that  '  ^ 

ease,  that  no  evidence  can  be  material  in  a  cause,  unless  Dath 
the  plaintiff  has  a  good  cause  of  action ;  and  therefore  loymlu 
that  is  sufficient  to  aver  that  the  evidence  of  the  party  was 
material  and  necessary  on  the  trial,  and  that  for  want  of  it 
the  plaintiff  was  nonsuited.  With  this  averment,  the  plain- 
tiff could  not  support  the  declaration,  unless  he  proved 
that  he  had  a  good  cause  of  action  in  the  original  suit. 

Parks,  B. — I  am  of  the  same  opinion.  With  regard 
to  the  first  objection,  that  the  declaration  contains  no  suffi- 
cient averment  of  the  identity  of  the  cause  tried  with  that 
mentioned  in  the  subpoena,  I  had  for  some  time  consider- 
able doubt  whether  the  declaration  was  not  defective,  and 
I  am  still  disposed  to  think  that  it  would  have  been  bad 
on  special  demurrer.  But  the  defendant,  on  the  present 
occasion,  can  only  take  advantage  of  such  objections  to  the 
declaration  as  arise  on  general  demurrer;  and  I  think 
enough  is  stated  on  this  record  to  shew  in  substance 
that  the  trial  of  the  same  issue  really  took  place  at  the 
time  and  place  mentioned  in  the  subpoena ;  for  the  declar- 
ation states,  that  the  defendant  did  not  appear  "  at  the 
time  and  place  aforesaid,  on  the  trial  of  the  said  issue," 
which  is  equivalent  to  an  express  averment  that  the  issue 
was  tried  at  the  time  and  place  aforesaid.  The  next 
objection  is,  that  there  is  no  averment  that  the  plaintiff 
had  a  good  cause  of  action  in  the  original  suit.  It  is  not 
necessary,  in  the  present  case,  directly  to  decide  whether 
such  an  averment  is  material  or  not ;  possibly,  as  the 
attendance  of  a  witness  in  obedience  to  a  subpoena  is  a 
duty  cast  upon  him  by  law,  the  service  of  the  subpoena 
may  of  itself  impose  upon  the  witness  the  duty  of  obe- 
dience. If,  on  the  other  hand,  it  be  not  sufficient  for  the 
party  to  have  brought  an  action,  but  he  must  moreover 
have  had  a  good  cause  of  action  for  bringing  it,  as  appears 
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Btt^  V*  Mi*^  to  be  the  opinion  of  Lord  LynMunt  and  Bayley,  B.»  in 
JUmUeii  r.Huni^  still  the  averments  in  this  dechration  are 
such  as  would,  on  the  authority  of  that  case,  impose  upon 
the  plaintiff  proof  of  the  existence  of  such  good  cause  of 
action*  It  is  here  arerred  that  the  attendance  of  the 
defendant  was  necessary  and  material  at  the  trials  and 
that  the  documents  in  his  possession  were  material  evi* 
dence  for  the  plaintiff*  These  allegations,  according  to 
the  authority  of  Mutteii  r.Huni,  are  sufficient  after  verw 
diet.  It  is  suggested  also  that  it  is  not  alleged  that  the 
plaintiff  was  nonsuited  through  the  defendant's  fault  on/y, 
and  that  the  cause  may  have  failed  through  the  absence  of 
other  witnesses  as  well  as  of  the  defendants  but  that 
objection  goes  only  to  the  amount  of  damages ;  for  it 
admits  the  existence  of  a  breach  of  duty^  the  quantum  of 
damage  resulting  from  which  must  be  ascertabed  by  the 
facts  of  the  particular  case.  Upon  the  whole,  thereforei 
I  think  the  declaration  is  good  on  general  demurrer.  A 
further  question  is  then  raised  by  the  facts  appearing  upon 
the  plea  and  replication,  viz.  whether  an  action  will  lie  at 
all  for  disobedience  to  h  subpoena  requiring  the  attendance 
of  the  party  on  the  31st  of  March,  but  not  served  until 
the  Snd  of  April.  Whether  an  attachment  would  be 
granted  in  duch  a  case  is  quite  a  different  question ;  but 
upon  the  matter  now  before  us,  it  appears  to  me  that  if  the 
subpoena  be  served  so  late  as  to  render  compliance  with  it 
on  the  first  day  of  the  assizes  impossible,  yet  as  the  man- 
date of  the  writ  is  to  attend  **  from  day  td  dAy  till  the 
cause  shall  be  tried,'*  the  duty  of  the  witness  continues 
from  day  to  day  until  the  trial.  I  am  of  opinion,  therefore, 
that  the  plaintiff  is  entitled  to  judgment. 

AlOekson,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Tftirp  and  Others^  Assignees  of  B£MN£TT|  a  Bankrupl, 
0.  Armitage  and  Others. 

JLROYER  for  deal  Aashesi  liningi,  shatters,  boards^  and  b.,  a  bmid«r, 
other  building  materials.    Pleas,  first,  except  as  to  ce^  a.  and  othen, 
tain  doors,  linings,  boards,  kc.  specified  in  the  plea,  not  ^^^^J^"^^ 
guilty ;  secondly,  as  to  the  causes  of  action  to  which  the  ^  erected  by  a 
first  plea  was  pleaded,  that  the  plaintiflfb  were  not  p«>sseS6ed  proprietors,  to 
of  their  own  property  as  assignees,  of  the  goods  and  chat*  except  m  to  Oie 
tels  to  which  the  first  plea  was  pleaded,  or  any  part  thereof,  *7„"°,J^X'm 
in  manner  and  form,  &c. ;  thirdly,  as  to  the  causes  of  giasier't  work, 
action  relating  to  the  conversion  of  the  goods  and  chattels  Bum,  and  cove- 
particularly  mentioned  in  and  excepted  by  the  first  plea,  pS^Itw^^™' 
payment  Into  court  of  129/.,  which  the  plaintiff  took  out  of  portioni  of  the 
Court  in  discharge  of  those  causes  of  action.    At  the  trial  certain  ipedfied 
before  Lord  Abinger,  C.  B.,  at  the  last  Oloucesterthir^  ^Id'b'yiDMi. 
Assiaes,  the  following  appeared  to  be  the  facts  of  the  mentsatcor- 

'  o      rr  retpondiDg 

OH^et-^  dates;  and  that 

In  the  year  1887,  a  company  was  formed  for  the  erection  neglect  to  com- 
of  a  new  hotel  in  Cheltenham,  and  a  deed  was  executed  \^^^J^^^^ 

time  limited, 
he  should  forfeit  and  pay  the  sum  of  2502.  as  liquidated  damsges.  The  agreement  then  contained 
a  dattse  empowering  the  trustees,  in  case  (inter  alia)  B.  should  become  bankrupt,  to  take  posses- 
sion of  the  work  already  dmm  by  him,  and  to  put  an  end  X9  the  agreement,  which  should  be  alto- 
gether null  and  void;  and  that  the  trustees,  in  such  case,  should  pay  B.  or  his  assignees  only  so 
mach  mODsy  as  the  architect  ^  the  Company  should  acyudge  to  be  the  value  of  ths  work  acttuUly 
done  and  fixed  by  B.,  as  compared  with  the  whole  work  to  be  done.  The  course  of  business 
during  the  ptogrcss  of  the  work  was  for  the  clerk  of  the  works  to  Inspect  every  article  which  came 
in  under  the  contract,  and  none  were  received  except  on  his  approval.  After  the  works  had  pro- 
ceeded tome  time,  B.  became  bankrupt.  Before  his  bankruptcy,  certain  Wooden  sash-frames  had 
been  delivered  by  him  on  the  premises  of  the  Company,  approved  by  the  clerk  of  the  works,  and 
returned  to  B.  for  the  purpose  of  having  iron  pulleys,  belonging  to  the  trustees,  aflBzed  to  them; 
and  at  the  time  of  tha  bankruptcy,  these  framis,  with  the  pollcys  attached  to  them,  were  at  B.'a 
shop.  He  afterwards,  but  before  the  issuing  of  the  fiat,  re- delivered  them  to  the  trustees ;  and 
the  sash-frames  being  afterwards  demanded  of  them  by  B.'s  assignees,  th^y  gave  an  unqualified 
refusal  to  deliver  them  up. 

Held,  1st,  that  the  property  In  the  wooden  sash-frames  had  not  passed  to  the  trustees  at  the 
time  of  the  bankruptcy: 

2ndly,  That  they  were  not  entitled  to  retain  them  under  the  agreement,  as  being  work  dtready 
iemt  they  not  having  been  fixed  to  the  hotel;  bat  that  even  if  they  were  within  that  clause  of 
the  agreement,  it  could  not  bind  the  auignees,  inasmuch  as  their  right  aeerued  on  the  bank« 
fuptcy,  whereas  the  option  of  the  trustees  was  not  to  be  exercised  until  after  the  bankruptcy: 

Srdlyi  That  the  refusal  of  tbn  trOstats  not  having  been  limited  to  the  puUegtt  the  demand  and 
refusal  were  sufficient  evidence  of  a  conversion  by  them  of  the  wooden  sash-frames,  so  as  to 
tottlla  B»'i  aiiigQWi  to  ttcover  them  In  trover. 
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^  PiMit  for  regulating  the  affairs  of  the  Company^  by  wkioh  ihf 
defendants  were  appointed  trustees.  AdvertisemeiiCs 
having  been  issued  for  tenders  for  building  the  hotel,  Che 
bankrupt  Bennett,  who  then  carried  on  business  ae  a 
builder  and  timber-merchant  in  Cheltenham, .  sent  in  a 
tender,  and  entered  into  a  written  contract  with  the  de- 
fendants, therein  described,  as  trustees  of  the  Cheltenham 
Hotel  Company,  dated  Srd  March,  1837 ;  by  which,  after 
reciting  that  Messrs.  Churchill  and  Mallory  bad  agreed  to 
do  the  smith's  and  ironmongery  work,  and  Mark  Barrett 
the  painting,  plumbing,  and  glazing,  by  agreements  «f 
even  date  therewith,  and  that  Bennett  had  agreed  tododi 
the  work,  save  as  aforesaid,  at  the  price  of  15,381/.  8a.4dL; 
it  was  witnessed,  that  Bennett  thereby  covenanted  for 
himself,  his  heirs,  executors,  and  administrators,  with  the 
defendants,  that  he  would  build  the  hotel  (except  as 
aforesaid),  and  render  the  same  fit  for  habitation,  to  the 
satisfaction  of  R*  W.  Jearrad  (the  architect  employed  by 
the  defendants)  by  the  times  therein  mentioned,  (enuoMi^ 
rating  various  times  by  which  specified  portions  of  the  work 
were  to  be  completed) :  that  should  Bennett  neglect  to 
complete  any  one  portion  of  the  work  by  the  tune  therein 
appointed,  or  several  portions  of  the  works  by  the  times 
therein  respectively  appointed,  lie  shottU  forfeii  and  p^ff 
the  sum  of  2501.,  a$  Uquidaied  damages,  and  the  defend- 
ants should  be  entitled  to  set  it  olBT,  &c*  The  agreet^ent 
then  contained  the  following  clause : — "  And  further,  U)sf 
should  the  said  T.  H.  Bennett,  his  executors  or  adminis* 
trators,  at  any  time  or  times,  omit  to  go  on  with  or  neglect 
to  do  the  said  works,  matters,  and  things  hereby  agreed 
to  be  done  by  him,  so  expeditiously  as  he  might  do  in  the 
judgment  of  the  said  R.  W.  Jearrad,  or  the  said  architect 
of  the  said  Company  for  the  time  being,  or  in  case  ihs  said 
T*  H.  Bennett  should  become  bankrupt  or  insolventj  or 
being  arrested  should  go  to  gaol,  before  the  said  work  should 
be  completed  and  finished,  then  and  in  any  or  either  of 
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flUeh  cMes,  it  should  and  might  be  lawfal  to  and  for  the  Exek,  rf  Pteast 
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•aid  trustees,  their  heirs  or  assigns,  to  take  possession  of 

ihi  work  then  already  done  by  the  said  T.  H.  Bennett, 
and  to  avoid  and  put  an  end  to  that  agreement;  and 
thereupon  the  several  clauses  and  agreements  therein  con- 
tained on  the  part  of  the  said  trustees  should  be  abso- 
bilely  null  and  Void,  to  all  intents  and  purposes  whatso- 
ever ;  and  further,  that  the  said  trustees  should  pay  to 
die  said  T.  H.  Bennett,  his  executors  or  administrators,  or 
fats  or  their  assignee  or  assignees,  as  the  case  might  be, 
so  much  money,  and  only  so  much  money,  as  the  said 
R.  W.  Jearrad,  or  other  the  architect  for  the  tinfie  being 
0f  the  said  Company,  should  adjudge  to  be  the  fair  worth 
of  the  work  actually  done  and  fixed  by  the  said  T.  H. 
B0nneti,  his  executors  or  administrators,  to  the  hotel,  as 
oompaned  with  the  whole  work  to  be  done  for  the  said 
price  of  15,381/.  8^.  4c/."  Proviso,  that  should  the  trustees 
requms  any  additions  to  or  alterations  in  the  buildings,  or 
die  mode  of  doing  the  same,  and  should  by  writing  under 
the  hand  of  one  of  them,  countersigned  by  Jearrad, 
direct  the  same  to  be  done,  then  such  additions  or  varia- 
tions should  be  made,  but  should  not  in  any  respect  vacate, 
alter,  annul,  or  make  void  the  agreement,  but  the  difference 
Causied  by  such  additions  or  variations  should  be  valued 
by  Jearrad,  and  should  be  paid  to  or  allowed  by  Bennett, 
as  the  case  might  be.  The  trustees  then  covenanted  to 
pay  the  money  by  instalments,  at  certain  dates  correspond- 
ing with  the  times  at  which  the  specified  works  were  to  be 
performed.  There  was  also  a  proviso,  making  the  doing 
of  the  works  conditions  precedent  to  payment,  and  the 
iirehitect's  certificate  indispensible.  Certain  additional 
works  were  contemplated  as  the  building  proceeded^ 
which  Bennett  also  undertook  at  stipulated  prices.  Pre* 
viously  to  the  month  of  September,  1887,  Bennett  received 
tb^  five  first  instalments  as  they  became  due,  upon  a  certi- 
Ikkte  of  Jearrad)  the  architect,  that  the  work  bad  been 
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JBmL  fif  PJNUk  done.    Id  that  mouthy  Bennett,  being  pressed  lor  aKMley» 


ia«9. 


applied  to  Jeerrad  for  advances,  in  antieipatioo  of  the 
instalmenta  not  then  due ;  and  being  required  lo  give  ia  • 
aUtement  of  the  works  done  in  part  of  the  contract,  he 
furniahed  an  account  containing,  among  other  iteouif  the 
following :— ''  Bricks  on  the  ground  (•«  e.  on  the  hotel 
pveause6)»  140/.  {  joiner's  work  prepared,  l.OOOL**  The 
trustees  thereupon  agreed  that  certain  advaecee  ahould 
be  made  to  Bennett,  on  the  security  of  all  the  matemk 
which  were  or  should  be  brought  by  him  upon  the  pse* 
mises  during  the  works,  and  he  consequently  ebteined 
oertiBcates  from  time  to  time  from  Jearrad,  under  which 
he  received  several  suma  of  money  for  work  not  actually 
done.  During  the  progress  of  the  building,  one  Turn* 
bull  was  the  clerk  of  the  works,  and  the  course  of  bual^ 
neaa  was  for  him  to  inspect  every  article  that  easne  ia 
under  any  of  the  contracts,  and  none  were  received  ezoept 
on  hia  ai4>rovaL  Some  sash  frames  for  the  windowa  had 
been  sent  in  by  Bennett,  and  approved  of  by  Tiimbcdl^ 
and  before  the  bankruptcy,  had  been  again  taken  firom  the 
premisea  to  a  workshop  of  Bennett's,  for  the  purpose  of 
having  affixed  to  them  some  iron  pulleys,  which  had  been 
supplied  to  the  defendants  by  Churchman  and  MaUery, 
under  thrir  contract.  At  the  time  of  the  bankruptcy,  these 
sash  frames,  with  the  pulleys  affixed  to  them,  were  at 
Bennett's  workshop. 

On  the  SSnd  of  November,  Bennett  committed  an  act 
of  bankruptcy,  on  which  a  fiat  subsequently  issued,  and 
the  defendants  were  appointed  his  assignees.  Between 
the  22nd  and  the  25th  of  November,  the  sash  framea,  to 
which  the  pulleys  had  been  so  attached,  and  also  the 
various  articles  excepted  out  of  the  first  plea,  ware  deli- 
vered upon  the  premises  of  the  Company.  There  were 
also  on  the  hotel  premises,  at  the  time  of  the  bankruptcy, 
a  large  quantity  of  other  materials  which  had  been  sent  In 
from  time  to  time  by  Bennett,  and  which  had  been  ap* 
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not  yet  fixed.  On  taking  an  account  between  the  value 
of  the  work  actually  done  and  fixed  at  the  time  of  the 
bankruptcy,  and  the  money  reeeired  by  Bennett  up  to 
that  titnoi  it  appeared  that  he  had  been  paid  In  advance 
about  800/.  beyond  the  value  of  such  work.  The  present 
action  was  brought  by  the  assigneea  to  recover  the  value 
of  the  materials  which  were  upon  the  premiaesi  unfixed^ 
at  the  time  of  the  bankruptcy,  of  the  sash-frames,  and  of 
the  other  materials  delivered  on  the  premises  after  the 
bankruptcy.  These  last,  however^  were  satisfied  by  the 
l£S/«  paid  into  Court  and  taken  out  by  the  plaintiflfs*  On 
the  materials  delivered  before  the  bankruptcy  the  defend* 
ants  claimed  a  lien,  as  being  the  security  on  the  faith  of 
which  the  advances  had  been  made  by  Jearrad  to  the  bank« 
rupt;  and  they  also  claimed  the  property  in  the  saalw 
frames,  as  being  specific  articles  which  bad  been  ap{NPO« 
priated  by  them,  and  approved  on  their  part  by  Turnbulli 
and  to  which  their  pulleys  had  been  attached.  The  only 
evidence  of  a  conversion  of  the  sash  frames  was  a  demand 
and  refusal,  the  demand  not  being  limited  in  terms  to  the 
wood- work  of  the  frames.  The  value  of  the  frames  with  the 
pulleys  was  9L  5s. ;  of  the  pulleys,  1^.  9s.  The  learned 
Judge  directed  the  jury,  that  if  the  advances  were  made 
to  Bennett  on  the  understanding  and  agreement  that  the 
materials  brought  upon  the  premises  should  be  considered 
asa  pledge  for  those  advances,  they  should  find  a  verdict  for 
the  defendants:  and  he  intimated  an  opinion  that  the  sash- 
frames  had  been  so  far  specifically  appropriated  to  the 
defendants  as  to  prevent  the  plaintiffs  from  recovering  in 
respect  of  them.  The  jury  found  a  verdict  for  the  defend- 
ants, and  the  learned  judge  gave  the  plaintiffSl  leave  to  move 
to  enter  a  verdict  for  91.  5s.,  the  value  of  the  sash  frames. 

Taljburd,  Serjt.,  having,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  accordingly, 
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Ek^  rfPktUf  .    Maule  and  Greaves  shewed  cause. — The  question  in 
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this  case  is^  whether  the  plaintiffs^  as  assignees  of  Ben- 
nett, were  entitled  to  the  sash-frames  in  the  state  in  which 
they  were  at  the  time  when  they  were  demanded  and 
refused ;  that  demand  and  refusal  being  the  only  eridence 
of  a  conversion.  The  defendants  contend  that  they  were 
not  so  entitled,  on  several  grounds. — ^First,  the  frames  had 
then  become,  in  entirety,  the  property  of  the  defendants. 
Nothing  more  is  necessary  by  law,  (independently  of  sta- 
tutable limitations),  in  order  to  pass  the  property  in  a  chat- 
tel sold,  or  supplied  for  a  valuable  consideration,  than  that 
there  be  a  contract  with  respect  to  it  and  an  indica- 
tion of  the  specific  chattel  that  is  to  pass  by  that  contract* 
Where  the  contract  is  to  supply  on  the  one  hand,  and  to 
purchase  on  the  other,  goods  of  a  given  species,  but 
not  specific  goods,  there  no  property  passes  by  the  con- 
tract itself:  but  wherever  specific  goods  are  to  be  sup- 
plied, and  those  goods  alone  will  satisfy  the  contract, 
there  the  property  vests  at  once  in  the  purchaser.  But 
even  in  the  former  case,  when  the  contract  comes  to  be 
performed,  and  the  specific  goods  are  ascertained  and 
indicated  to  which  the  contract  is  to  attach,  the  property 
equally  passes.  "  The  very  appropriation  of  the  chattel 
is  equivalent  to  delivery  by  the  vendor,  and  the  assent  of 
the  vendee  to  take  the  specific  chattel,  and  to  pay  the 
price,  is  equivalent  to  his  accepting  possession'* :  per 
Parie,  J.,  in  Dixon  v.  Yaies  (a).  In  Muckhw  v.  Man- 
gles  (6),  which  may  be  cited  as  an  authority  the  other 
way,  the  article  was  not  finished  nor  appropriated.  Ma* 
berly  v*  Sheppard(c)  is  relied  on  for  the  plaintiffs;  but 
that  was  a  case  falling  within  the  provisions  of  the  Statute 
of  Frauds,  and  was  decided  entirely  on  the  ground  that 
the  requisites  of  sec.  17  of  that  statute  had  not  been  com- 

(a)  5  B.  &  Adol.  340.  (b)  1  Taunt.  318. 

(c)  10  Bing.  99  i  3  M.  &  Scott,  436. 
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plied  with.  And  Tindal,  C.  J.,  there  says—"  If  the  wag-  -»*»*•  rf  Fkai, 
gon  had  been  completed  and  ready  for  delivery,  and  the 
defendant  had  then  sent  a  workman  of  his  own  to  perform 
any  additional  work  upon  it,  such  conduct  on  the  part  of 
the  defendant  might  have  amounted  to  an  acceptance.*' 
But  no  question  arises  on  the  Statute  of  Frauds  in  the 
present  case :  first,  because  there  is  here  a  note  in  writing 
sufficient  to  satisfy  the  statute;  secondly,  the  payment 
of  the  first  instalment  was  part  payment  of  all  that  was  to 
be  paid  under  the  contract ;  but  thirdly,  this  is  not  purely 
a  contract  for  the  sale  of  goods,  within  the  meaning  of  the 
statute.  There  may  be  a  contract  under  which  chattels 
are  furnished,  which  is  not  a  contract  of  sale;  as  in  the 
case  of  board  and  lodging  at  so  much  per  week.  So,  this 
is  a  contract  for  work  and  labour  to  be  done  upon  mate- 
rials which,  when  complete,  are  to  become  the  property 
of  the  defendants ;  but  it  is  not  properly  a  contract  for  the 
sale  of  goods.  [Parkct  B. — The  contract  is  to  make  these 
several  things,  and  to  put  them  up  in  the  hotel,  and  then 
the  bankrupt  is  to  be  paid  one  entire  sum  for  the  whole 
work.  The  contract,  therefore,  is  not  complete  with  refe- 
rence to  these  sash-frames,  until  they  are  fixed  to  the 
house,  and  made  part  of  the  freehold.  Suppose  Ben- 
nett's shop  had  been  burnt  with  the  frames  in  it,  whose 
would  have  been  the  loss?]  The  articles  having  been 
actually  approved  and  appropriated  by  the  defendants, 
they  could  not  have  called  upon  Bennett  to  furnish  others 
in  case  of  their  destruction.  As  soon  as  the  approval  of 
Turnbull  was  given,  and  the  frames  were  combined  with  the 
pulleys,  which  undoubtedly  were  the  property  of  the  de- 
fendants, there  was  a  designation  of  the  specific  articles 
to  which  the  previous  general  contract  was  to  apply,  and 
^the  property  passed.  The  criterion,  however,  as  to  the 
risk  by  fire  is  not  perfect :  it  does  not  follow  that  because 
a  party  is  the  owner  of  goods,  they  are  necessarily  at  his 

VOL.  V.  AAA  M •  W. 
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Bxek.  rf  Pkas,  risk:  see  Bailey  v.  CulverweU  (a).    The  rule  of  law  to  be 
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eoIIecCed  from  the  cases  on  this  subject  is,  that  wherever 

the  article  which  is  the  subject  of  the  contract  is  ideott* 
fied,  either  in  the  contrsct  itself,  or  afterwards  by  tbe  ab- 
sent and  approval  of  the  parties,  the  property  passes: 
Atkinson  v.  Bell{b),  Woods  v.  Rvsaell  (e),  EUioti  r.  JRy- 
bus  (rf),  Clarke  v.  Spence  (e),  Rokde  v.  Thwaites  (/), 
Sparkes  ▼•  Marshall  (g).  [Parke,  B. — In  all  those  cases 
there  was  a  bargain  for  the  specific  article;  here  there  has 
been  none.  The  parties  here  had  no  intention  of  making 
any  such  bargain ;  the  contract  merely  is,  that  tbe  builder 
is  to  do  the  necessary  work  of  his  department  for  the 
house].  It  is  immaterial  to  the  application  of  the  rule  of 
law,  whether  the  contract  is  solely  and  properly  for  tbe 
sale  of  goods  or  not.  This  was  not  a  contract  to  build  a 
house;  but,  inter  alia,  to  furnish  sash-frames;  the  con« 
tract  could  not  be  performed  without  furnishing  thesi. 
Then  they  were  appropriated,  by  being  incorporated  with 
the  defendants*  iron-work,  and  approved  by  the  party  no- 
minated by  them  for  that  purpose. 

But,  secondly,  the  defendants  are  entitled  to  retaitt 
these  articles  under  the  terms  of  their  agreement  with 
Bennett.  The  payment  to  him  is  to  be  measured  in  a 
particular  way ;  then  in  case  of  (amongst  other  things)  hb 
becoming  bankrupt,  as  to  the  work  done^  whether^«eif  or 
not,  the  assignees  are  empowered  to  take  possession  of  it, 
and  to  rescind  the  agreement*  By  rescinding  the  agree- 
ment, they  part  only  with  their  right  to  have  the  work 
Jiseed  by  the  bankrupt.  And  this  is  the  reasonable  con- 
struction of  the  agreement ;  since  otherwise  the  things 

(a)  8  B.  &  Cr.  452,  454.  (e)  4  Ad.  &  £.  448 ;  6  Nev,  ic  M. 

(b)  8   Id.  277;   2  Man.  &  R.  399. 
292.  (/)  6  B.  &  Cr.  388 ;  9  D.  &  R/ 

(c)  5  B.  &  Aid.  942 ;  1  D.  ft  R.  293. 
587.  (g)  2  Biiig.  N.  C.  7Gi;d  Scott, 

(d)  10Bing.612j4M.&Scolt,  172. 
339. 
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been  thrown  away.    Nor  oould  the  clauio  bo  intended  to 

apply  to  the  wofk  actually  fixedi  since  the  defendants 
were  already  in  possession  of  that  But  inasmuch  as  the 
only  part  of  the  work  by  which  the  proportion  of  payment 
could  properly  be  ascertained  was  that  fixed  to  the  pre* 
Biisesy  it  ia  provided  that  they  shall  pay  oirfy  so  much  as 
shall  be  adjudged  to  be  the  proportionate  value  of  the 
work  actually  done  and  Jiwed.  This  conatruction  is 
strengthened  by  the  previoua  provision  for  the  forfeiture 
of  230L  as  liquidated  damages,  in  ease  of  non<<ompletion 
of  the  work  within  the  limited  perioda ;  both  are  provi- 
ak>ns  in  favour  of  the  defendanta :  by  the  former  they 
guard  themselves  against  a  eoftm/ory,  by  the  latter  againat 
an  hwohtniary,  abandonment  of  the  work  before  its  com- 
pletion. If  the  first  branch  of  this  clause  stood  alone,  the 
defendants  would  be  bound  to  pay  for  work  done,  though 
not  fixed ;  but  that  responsibility  is  limited  by  the  subse- 
quent words;  and  it  is  reasonable  that  the  defendants 
should  be  at  liberty  to  take  possession  of  the  work  done, 
but  not  fixed,  without  payment ;  since  other  persons' 
work  would  have  been  incorporated  and  wrought  up  with 
it,  and  the  defendants  must,  in  the  case  of  bankrupley,  be 
great  losers  at  all  events. 

But,  thirdly,  at  all  events  the  tekoie  of  the  sash-frames, 
as  demanded,  did  not  belong  to  the  plaintifib  aa  assignees 
of  Bennett ;  and  if  the  defendants  were  tenants  in  common 
with  them,  or  had  any  interest  in  the  chattel,  the  plaintiffs 
cannot  recover^  Now  here  the  defendanta*  pnlleya  were 
lawfully  combined  with  the  wood-work,  under  a  contract 
which  the  bankrupt  was  bound  to  perform :  the  defendants 
were  bound  to  furnish  the  pulleys,  the  bankrupt  to  furnish 
the  wood  to  be  combined  with  them.  Suppose  three- 
fourths  of  the  wood  were  the  defendants^  and  the  bank- 
rupt had  worked  up  one-fourth  of  his  own  wood  with  it, 
could  it  be  said  that  the  whole  would  vest  in  him?    The 
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Bxeh,  of  Pleat,  pulleys,  when  put  in,  became  an  integral  part  of  the  whole 
frame,  and  it  cannot  be  said  that  the  defendants  have  no 
interest  in  the  article  so  combined.  If  they  have  any 
interest,  there  is  no  conversion  by  their  merely  taking  and 
using  it,  if  they[do  not  sell  or  destroy  it :  Fennings  v.  Lord 
GrenviUe  (a).  A  demand  and  refusal  is  in  such  case,  there- 
fore, no  evidence  of  a  conversion.  And  this  defence  may 
be  taken  under  the  plea  of  not  guilty :  Staneliffe  v.  Hard" 
wick  (6).  So  also,  the  possession  denied  by  the  second  plea 
means  a  possession  as  against  the  defendant:  Owen  v. 
Knight  (c).  Where  the  defendant  has  a  lien  or  other  qua- 
lified right  in  the  chattel,  and  insists  upon  it,  or  when  he  has 
only  dealt  with  the  article  in  a  manner  which  he  was  entitled 
to  do  in  exercise  of  such  right,  that  is  not  a  conversion,  in 
the  sense  in  which  it  is  necessary  that  it  should  be  denied  by 
a  special  plea,  under  the  new  rules :  VerraU  v.  Robtnson{d). 
In  Hartfort  v.  Jones  (e),  it  was  held  that  a  special  plea  in 
trover,  setting  up  a  lien  for  salvage^  was  bad  ^because  it  did 
not  confess  a  conversion,  and  therefore  amounted  to  the 
general  issue.  And  the  new  rules  give  no  new  meaning 
in  law  to  the  word  conversion,  but  only  require  that  that 
which  amounts  in  fact  to  a  conversion  shall  be  denied 
specially. 

R.  V.Richards,  (with  whom  were  Talfourd,  Serjt.,  and 
W.  J.  Alexander^  in  support  of  the  rule,  was  desired  to 
confine  himself  to  the  two  points,  as  to  the  construction  of 
the  agreement,  and  the  effect  of  the  partial  interest  of  the 
defendants  in  the  frames.— The  case  for  the  plaintiffs  was 
rested  at  the  trial  mainly  on  the  ground  that  the  property 
in  the  goods  had  not  passed  under  the  agreementi  and 
that  the  whole  frames,  with  the  ironwork  attached,  being 
on  Bennett's  premises  at  the  time  of  the  bankruptcy, 
passed  to  his  assignees  as  being  in  his  order  and  dispoei- 

(a)  1  Taunt.  241.  (rf)  2  C.  M.  &  R.  496- 

(6)  2  C.  M.  &  R.  1.  (e)  Lord  Raym.  393. 

(c)  4  Binsf.  N.  C.  64. 
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lion.  The  defendants  handed  over  the  iron*work  to  hiniiand  /foeft.  rf  PUat, 
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permitted  him  to  work  it  up  into  his  own  wood.     If  they 

allow  him  so  to  use  their  materials  as  that  the  world  would 
give  credit  to  him  upon  the  faith  that  they  were  his  own^ — 
although  they  may  not  be  in  his  possession  for  the  purpose 
pf  sale — the  case  falls  within  the  bankrupt  act.  The  ques* 
tion  then  isj  whether  these  goods  were  bound  by  the  con- 
tract, so  as  not  to  be  in  the  order  and  disposition  of  the 
bankrupt.  Now  the  construction  of  the  agreement  con- 
tended for  on  the  other  side  would  be  very  inconvenient, 
and  might  be  very  unjust :  since  materials  worth  only  10/. 
might  be  actually  fixed,  but  work  of  the  value  of  500/. 
might  be  all  finished  preliminary  to  the  building,  and  upon 
that  construction  the  trustees  would  get  all  the  latter  for 
nothing :  and  that,  not  merely  on  the  bankruptcy  of  Ben- 
nett, but  even  on  his  going  to  gaol,  though  but  for  a  single 
day.  But  the  words  of  the  contract  are  clear :  there  is  no 
provision  for  making  sash-frames ;  the  work  provided  for  is 
the, fixing  sash-frames,  with  the  other  builder's  work; 
therefore  the  work  is  not  <2oii^  until  fixed.  If  Bennett 
wilfully  omits  to  complete  the  work,  he  is  to  pay  a 
specified  penalty  ;  but  if,  without  wilful  default,  he  is 
unable  to  complete  it,  the  trustees  have  the  option  of 
rescinding  the  contract,  paying  for  the  work  done,  without 
bis  being  subject  to  any  penalty.  But  the  reasonable 
construe  tion  is,  that  allthat  they  take  they  should  pay  for. 
It  is  next  said  that  the  defendants'  interest  in  the  com- 
pleted chattel,  which  entitles  them  to  the  possession  of  it 
as  much  as  the  plaintifi^,  is  an  answer  to  the  action.  But 
it  was  admitted  at  the  trial  that  the  demand  and  refusal 
amounted  to  a  conversion,  otherwise  the  plaintiffs  would 
have  been  entitled  to  go  to  the  jury  as  to  the  intent  with 
which  the  frames  were  taken.  But  if  the  possession  of  the 
woodwork  belongs  to  the  plaintiffs,  that  is  sufiicient  to  en- 
title them  to  recover.  The  declaration  is  only  for  the  deal 
sash  frames,  and  does  not  include  the  iron  pulleys  at  all. 
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XmI.  rf  JPtet,  The  defendants  might  have  remoined  the  inni**work,  whieh 
^.^.^^^^ly    was  a  mere  adjunct,  and  restored  the  frames  themaelviei* 
Tmirr        [He  was  then  stopped  by  the  Court.] 

9. 

AaKiTAac 

Lord  Abinobr^  C.B. — I  have  been  mnch  disposed^  I 

confess,  to  endeavour  to  find  some  possible  ground  for 
sustaining  the  verdict,  because  I  consider  this  to  be  one  of 
the  hardest  cases  that  ever  occurred.  The  defendants 
undoubtedly  intended  to  pay  money  into  court  to  coverall 
matters  on  which  there  was  any  doubt,  and  to  rest  only 
upon  a  defence  which  was  perfectly  clear :  and  on  a  great 
part  of  their  case,  amounting  to  several  hundred  pounds, 
they  did  make  out  a  clear  defence ;  but  there  unfortu* 
nately  occurred  this  little  omission  with  respect  to  these 
sashes,  which  has  given  rise  to  the  whole  question  now 
in  dispute.  The  case  has  been  very  ably  and  ingeniously 
argued  by  Mr.  Maule^  but  I  cannot  at  all  adopt  the 
first  ground  he  has  taken ;  namely,  that  by  reason  of  the 
approbation  of  TurnbuU,  the  clerk  of  the  works,  and  the 
application  of  the  pulleys  sent  by  the  defendants  to  be 
fixed  to  the  sashes,  the  property  was  appropriated  to  the 
defendants.  My  reason  for  not  acceding  to  that  argu* 
ment  is  shortly  this ;  that  this  is  not  a  contract  for  the 
sale  and  purchase  of  goods  as  moveable  chattels ;  it  is  a 
contract  to  make  up  materials,  and  to  fix  them  ;  and  untQ 
they  are  fixed,  by  the  nature  of  the  contract,  the  property 
will  not  pass.  It  is  said  that  although  the  contract  be 
general  in  the  first  instance,  yet  it  may  become  by  cir- 
cumstances specific ;  that  although  a  man  may  agree  to 
buy  goods  generally,  and  on  the  part  of  the  vendor  the 
contract  may  be  complied  with  by  supplying  any  goods  be 
chooses  of  the  description  named,  yet  if  particular  goods 
be  afterwards  pointed  out  and  designated  between  the 
parties,  the  contract  is  thereby  modified,  and  becomes 
then  an  undertaking  to  supply  the  specific  goods,  the 
property  in  which  thereby  passes  to  the  vendee.    But 
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cofieraot  for  sevaral  works  to  ba  done.    Wharetcr  tha     ^         '  ^ 

property  of  the  goods  passes  by  the  oontract,  and  has  tsirr 
become  vested  in  the  purchaser,  if  they  are  destroyed  by  AaHivAoa. 
any  aeoident,  the  purchaser  would  be  responsible.  But  I 
think  ire  cannot  say,  that  if  these  sashes  had  been  des* 
troyed,  the  purchasers,  that  is,  the  defendantSi  i^ould 
hare  borne  the  loss :  they  are  not  bound  by  the  contract 
to  pay  for  any  thing  till  it  is  put  up  and  fixed  |  and  if  des* 
troyed  by  fire,  or  in  any  way  abstracted  from  the  premises. 
Without  the  fault  of  the  builderi  he  would  surely  have  a  right 
to  recover  the  value  of  such  goods  from  the  defendants*  I 
thinki  therefore,  that  from  the  nature  of  this  contract  the 
property  remained  in  the  bankrupt,  although  the  goods 
hsd  been  approved  of  by  the  dependants.  That  approval 
does  not  mean  the  assent  of  the  parties  to  take  the 
article  and  pay  for  it  at  oncCi  but  merely  the  ap- 
proval of  it  as  a  proper  thing  to  be  put  up.  The  next 
point  was,  whether,  under  the  contract  itself,  this  was 
ttork  done,  of  which  the  trustees  could  take  possession. 
Now,  even  if  the  contract  could  bear  the  interpretation 
which  Mr.  Greaves  put  upon  it,  that  it  was  intended  that 
the  trustees  should  take  all  the  materials  brought,  upon 
the  premises  and  ready  for  fixing,  yet  I  am  of  opinion  that 
that  was  not  a  cotitract  which  would  bind  the  assignees  of 
Bennett.  Supposing  tliese  to  be  manufactured  goods,  and 
In  the  possession  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, the  question  is,  whether  the  contract  he  has 
made,  that  such  goods  shall  become,  in  case  of  his  bank- 
ruptcy, the  property  of  other  parties  if  they  so  chA)te,  is  a 
binding  contract  on  his  assignees.  I  think  it  is  not.  The 
bankrupt  has  no  power  to  make  a  contract,  which,  after  his 
bankruptcy,  shall  vest  in  other  persons  the  property  which, 
upon  his  bankruptcy,  vested  in  his  assignees.  At  the 
moment  of  the  act  of  bankruptcy,  the  assignees  are  en- 
titled to  all  he  was  then  possessed  of;  and  yet  it  is  not 
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jBre&  tf  P<Mf,  until  then  that  the  defendants  are  to  exercise  an  option 
^^^^^^^  whether  they  will  take  the  property  or  not.  Then  oomea 
the  remaining  question,  whether,  as  the  pulleys  belonging 
to  the  defendants  were  fixed  in  the  sashes,  they  iiad  a 
right  therefore  to  take  possession  of  the  sashes,  and  to 
carry  them  away ;  or,  having  done  so,  whether  they  bad  a 
right  to  refuse  to  deliver  them  up  on  a  demand  made 
afterwards.  Now,  the  demand  was  not  made  of  the  pulleys 
inside  the  sashes,  but  only  of  the  sashes.  But  let  us  see 
whether  there  was  not  sufficient  evidence  to  go  to  the 
jury  of  a  conversion  by  the  first  taking.  The  defend- 
ants took  possession  of  them  as  of  their  own  property : 
the  distinction  as  to  the  right  they  might  have  to  the 
pulleys  never  occurred  to  them,  but  they  took  possession 
of  the  whole  as  having  a  right  to  do  so.  But  supposing 
they  had  discovered  afterwards  that  they  had  no  such  un« 
qualified  right,  if,  when  the  assignees  made  their  demand 
of  the  frames,  the  refusal  had  been  a  qualified  one,  on  the 
ground  that  the  pulleys  were  attached  to  them,  it  might  be 
different :  but  as  the  refusal  was  general,  to  deliver  the 
sash  frames,  inter  alia,  I  think  that  must  be  taken  to  be  a 
refusal  to  deliver  the  sash  frames  themselves  in  any  state. 
That  would  be  sufficient  evidence  of  the  conversion.  Upon 
these  grounds,  I  think  the  rule  must  be  made  absolute  to 
enter  a  verdict  for  the  value  of  the  sash  frames. 

Parke,  B. — I  entirely  concur.  With  respect  to  the 
first  point,  which  has  been  insisted  upon  at  so  much 
length)  and  with  so  much  ingenuity  and  ability,  by  Mr 
Mauk,  I  think  the  answer  is  a  very  short  one.  I  admit 
that  the  cases  which  have  been  cited  and  commented  upon 
by  him  are  perfectly  good  law  :  but  there  is  one  most  mate- 
rial distinction  between  them  and  the  present,  viz.,  that  in 
all  those  cases  there  was  a  contract  with  respect  to  a  parti- 
cular chattel,  which  by  the  contract  was  to  become  tlie 
property  of  the  person  taking  it,  under  certain  oircum- 


HILARY  TBRM,  t  VICT.  701 

stances :  but  in  this  case,  there  is  no  contract  at  all  with  B§eh,  ^  FUm^ 
respect  to  these  particular  chattels — ^it  is  merely  parcel 
of  a  larger  contract.  The  contract  is,  that  the  bankrupt 
shall  build  a  house;  that  he  shall  make,,  amongst  other 
things,  window-frames  for  the  house,  and  fix  them  in  the 
house,  subject  to  the  approbation  of  a  surveyor :  and  it 
was  never  intended  by  this  contract,  that  the  articles  so  to 
be  fixed  should  become  the  property  of  the  defendants, 
until  they  were  fixed  to  the  freehold.  It  is  said  that  the 
approbation  of  the  surveyor  is  suflScient  to  constitute  an 
acceptance  by  the  defendants;  but  that  approbation  is 
not  given  eo  animo  at  all ;  it  is  only  to  ascertain  that  they 
are  such  materials  as  are  suitable  for  the  purpose ;  and  not- 
withstanding that  approval,  it  is  only  when  they  have  been 
put  up,  and  fixed  to  the  house,  in  performance  of  the  larger 
contract,  that  they  are  to  be  paid  for.  That  appears  to 
me  to  be  a  sufficient  answer  to  the  first  and  principal  point 
which  has  been  argued  by  Mr.  Maule  against  the  rule. 
Then  remain  the  other  questions  upon  which  my  Lord  Chief 
Baron  has  already  made  some  observations.  The  first  turns 
upon  the  construction  of  the  contract :  whether  the  trus- 
tees were  or  were  not  entitled  to  say  that  the  sash  frames, 
which  were  in  the  shop  of  the  bankrupt,  and  to  which  their 
pulleys  had  been  then  applied,  were  within  the  meaning 
of  the  contract,  as  work  done,  of  which  they  might  take 
possession.  Now,  upon  looking  at  the  several  clauses  of  the 
contract,  I  have  satisfied  my  mind  that  these  were  not  works 
done,  within  the  contemplation  of  the  parties.  In  order 
to  understand  what  is  the  meaning  of  the  **  work  done,** 
we  must  look  to  see  what  are  the  works  contracted  to 
be  done :  which  is  not  merely  to  prepare  the  windows,  &c. 
to  the  satisfaction  of  the  surveyor,  but  to  make  them,  and 
to  fix  them,  when  made,  to  the  house.  And  this  construc- 
tion is  certainly  in  accordance  with  the  justice  of  the  case* 
Bankruptcy  is  a  misfortune — it  is  no  longer  considered  in 
law  as  a  crime;  it  is  not  like  a  wilful  non-performance  of 
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than  they  p«y  for:  they  are  only  to  pay  for  the  work 
completed  and  fixedi  and  they  ought  to  take  no  more 
than  they  are  bound  to  pay  for.  That  seema  to  me  to  be 
the  jutt  and  equitable  view  of  the  contract,  and  I  there^ 
fore  think  that  under  this  agreement^  the  defendanta 
had  no  right  at  all  to  take  the  sashes,  and  that  they  were 
bound  to  deliver  them  up  again  upon  demand.  I  am  alao 
■trongly  inclined  to  agree  with  the  observations  of  my 
Lqrdi  that  even  if  this  clause  of  the  contract  was  meant  to 
embrace  movable  goods,  yet  as  it  is  a  contract  condition- 
ally entered  into,  and  to  be  acted  upon  at  the  option  of 
the  trustees,  ofUr  the  bankruptcy,  how  can  it  be  said  the 
goods  do  not  belong  to  the  bankrupt  arl  ihn  time  pf  hh 
bankruptcy  ?  It  is  not  as  if  it  were  the  case  of  a  fixed 
bargain  before  the  bankruptcy,  giving  certain  interest 
in  these  chattels  to  the  defendants,  and  which  the  assignees 
must  take  subject  to  that  interest;  but  it  is  uncertain 
whether  the  option  of  the  defendants  will  be  exercised  Or 
not,  and  in  the  meantime  the  effect  of  the  bankruptcy  Is 
to  transfer  the  property  to  the  assignees.  But  further,  (as 
we  are  in  this  case  to  take  into  consideration  all  the 
facts,  and  to  give  such  opinion,  in  consequence  of  the 
reservation  of  the  Lord  Chief  Baron,  as  a  jury  would),  it 
seems  to  me  that  the  wooden  sa$h'>fi*ames  mutt  be  consi- 
dered as  being  in  the  apparent  ownership  of  the  bankrupt, 
and  that  on  that  ground  also  they  passed  to  the  assignees: 
whether  the  pulleys  would  also  pass  to  them  is  a  dif- 
ferent question,  but  that  it  is  unnecessary  to  consider. 
The  next  question  is,  whether  in  this  case  there  has  been 
any  conversion.  Upon  the  view  I  take  of  this  contract,  the 
original  agreement  between  the  parties,  in  the  event 
that  has  happened,  has  been  dissolved,  and  therefore 
aa  to  all  the  materials  proved  to  be  furnished  for  this 
building,  the  parties  remain  in  statu  quo ;  then  there  is  a 
window'frame  which  belongs  to  the  party  who  furnished  it, 


and  there  are  pulleys  which  hare  been  put  into  it  by  the  par- 
ties for  whose  use  it  was  made,  and  which  belong  lo  them. 
Looking  to  the  nature  of  the  chattels,  I  should  say  that  here 
the  frame  was  the  principali  and  the  pulleysi  which  are  of 
mueh  less  value,  are  to  be  considered  merely  as  accessary ; 
and  the  parties  remaining  in  statu  quo,  the  only  right  of 
the  defendants,  the  owners  of  the  pulleys,  is  to  have  iJ^em 
back.  Now  as  in  this  case  we  are  to  put  ourselves  into  the 
situation  of  the  jury,  and  to  say  what  verdict  they  ought 
to  have  found,  it  appears  that  not  only  has  there  been  a 
demand  of  the  sash-frames,  but  we  have  also  the  fact  of 
the  whole  frames  being  taken  away  bodily  from  the  shop 
of  the  bankrupt  to  the  premises  of  the  defendants ;  that 
was  an  act  inconsistent  with  the  exercise  of  the  defendants' 
right,  which  was  merely  to  sever  their  pulleys  from  the 
frames.  It  then  appears,  that  although  a  convenient  time 
had  elapsed  to  exercise  that  right  of  severance,  there  was  a 
demand  of  the  frames,  and  an  unqualified  refusal  to  deliver 
them.  That  was  ample  evidence  to  satisfy  the  jury  that 
the  frames  were  not  taken  away  in  the  exercise  of  the 
defendants'  right.  It  seems  to  me,  therefore,  that  the 
conversion  is  made  out. 

GuBNBY,  B. — I  am  of  the  same  opinion.  It  is  clear, 
upon  this  contract,  that  the  property  in  the  frames  had 
not  passed  out  of  the  bankrupt  to  the  defendants.  They 
had  therefore  no  right  to  take  possession  of  these  frames; 
they  had  only  a  right  to  sever  the  pulleys  from  the  frames, 
which  they  have  not  done,  but  have  possessed  themselves 
of  both ;  and  they  make  their  own  default  in  not  severing 
the  one  from  the  other,  the  ground  of  their  refusal  to  de» 
liver  up  that  which  the  assignees  were  entitled  to. 

Rule  absolute  to  enter  a  verdict  on  so  much 
of  the  declaration  as  applied  to  the  sash- 
frames;  damages,?/.  16«. 
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^  Aldbrman  and  Wife  ».  Neate  and  Others. 

Bj  a  written  in.  AsSUMPSIT.— The  declaration  stated  that  Edward 
Itomped'with  a  Sheppard  was  seised  in  fee  of  a  certain  messuage  and 
J«^"^™P»  2"*  premises  called  the  Three  Tuns  Inn,  in  the  parish  of 
of  February,  Hungerford,  in  the  county  of  Wilts,  and  that  being  so 
being  seised  in  seised  as  aforesaid,  the  said  Edward  Sheppard  theretofore, 
wVjremuIlI!  ^°  ^»^'  ^"  ^^^«  25th  day  of  February,  1782,  demised  and 
ac^eed  to  de-  let  the  said  messuage  and  premises  to  Charles  Dalbiac  and 
them  to  a  com-  Others,  in  trust  for  the  inhabitants  at  large  within  the 
MriiA  o?H.,'     parish  of  Hungerford,  in  the  counties  of  Berks  and  Wilts, 

and  the  commit-  ^^j^  jjj^j  j.j,g  g^id  Charles  Dalbiac  &c.,  did  thereby  accept 
tee  agreed  to  ac*  ^  '  ^  .         ^ 

eeptand  take      and  take  of  the  said  Edward  Sheppard  the  said  messuage 

purpose  of  con-   and  premises  with  the  appurtenances,  which  said  mes- 

hatoM>«M>       swage  and  premises  were  intended  to  be  converted  into  a 

house  for  the      poor-house,  for  the  use  of  the  said  parish  of  Hungerford  : 

of  H.;  to  hold      to  hold  the  same  unto  the  said  C.  Dalbiac,  &c.,  in  trust 

mittee,*in  trust"  ^^  afoiesaid,  for  a  certain  term  which  was  then  unexpired, 

fr  m^Ui^w/*     "P^"  ^"^  subject  amongst  others  to  the  following  terms, 

day  of  March     (that  is  to  say) ;  that  they  the  said  Charles  Dalbiac,  &c., 

ing  for  the  term  should  keep  the  Said  messuage  and  premises  in  good  and 

ycil^*!it'ihr     sufficient  repair  during  the  said  term.  The  declaration  then 

dear  yearly  rent  stated,  that  the  Said  Charles  Dalbiac,  &c.,  did  afterwards, 

of  27t,  payable  »         *  » 

half-yearly:  and  to  wit,  on  the  35th  of  March,  1783,  enter  into  and  upon 

the  committee      .%_  • «  j  ■  j   t.  i 

agreed  to  pay     ^he  said  messuage  and  premises,  and  became  possessed 

kee^tfc^'re-^  thereof  for  the  said  term  so  to  them  granted  as  aforesaid, 

mises  in  good     in    trust   as   aforesaid,   as   tenants   thereof  to   the   said 

repair  during  Edward  Sheppard  upon  the  terms  aforesaid,  and  that  they, 
the  term.    It 

was  also  agreed  that  a  lease  and  counterpart  of  the  premises  should  be  prepared  and  executed 
on  or  before  the  fint  of  January  then  next,  with  covenants  and  agreements  pursuant  to  that 
oontractf  and  such  other  general  clauses  as  are  usually  contained  in  leases:  and  there  was 
a  pToriso^  that  in  case  the  committee  or  their  successors  should  think  it  a  more  eligible  plan  to 
purchase  the  premises  in  fee  at  the  price  of  420L,  that  then  he  the  lessor  should  convey  them  ac- 
cordingly. No  lesse  was  ever  executed,  but  the  premises,  from  the  date  of  the  instrument,  were  used 
as  a  poor-house  for  the  parish  of  H.,  and  the  church -wardens  and  overseers  for  the  time  being 
of  that  parish  paid  the  rent  to  E.  S.  and  his  representatives.  In  an  action  of  assumpsit  against 
the  parish  officers  for  the  time  being  of  the  parish  of  H.,  fur  non-repair  of  the  premises : — Held, 
first,  that  the  agreement  operated  as  a  demise  for  the  term  of  ninety- nine  years,  and  not  as  a  mete 
agreement  for  a  lease ;  secondly,  that  the  lease  vested  in  the  overseers  of  the  poor  by  force  of  the 
Stat  ft9  Geo,  3,  e.  19,  ••  17,  and  that  the  defondanu  were  liable. 
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in  consideration  of  the  said  demise,  and  that  they  had  so  &r«**  V^<m«» 

18S9 
become  tenants  as  aforesaid,  promised  the  said  Edward 

Sheppard  to  keep  the  said  messuage  and  premises  in  good 
and  sufficient  repair  during  the  said  term.  The  declar* 
ation  then  averred,  that  the  premises  were  converted  into 
a  workhouse  for  the  use  of  the  said  parish  of  Hun- 
gerford:  and  that  Edward  Sheppardj  being  seised  of 
the  reversion  of  the  said  premises  in  his  demesne  as 
of  fee,  died  on  the  2nd  of  September,  1800,  leaving  the 
plaintiff  Margaret,  his  daughter  and  only  child  and 
heiress  at  law,  him  surviving,  whereupon  and  whereby  the 
said  plaintiff,  Margaret,  became  seised  of  the  reversion  of 
the  said  demised  premises  in  her  demesne  as  of  fee; 
and  being  so  seised,  she,  on  the  ^Ist  of  June,  1801, 
married  the  plaintiff  Charles  Alderman,  and  thereupon 
th  e  said  plaintiffs  became  and  then  were  seised  in  fee,  in 
right  of  the  said  Margaret,  of  and  in  the  reversion  of  the 
said  premises.  The  declaration  then  alleged,  that  during 
the  continuance  of  the  said  terra,  and  after  the  31st  of 
March  1819,  to  wit,  on  the  first  day  of  April  in  that  year, 
the  then  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Hungerford  entered  into  and  upon  the  said 
demised  premises,  with  the  appurtenances,  and  became 
possessed  thereof  for  the  use  and  benefit  of  the  said 
parish,  and  then  accepted  the  same  for  and  on  behalf  of 
the  said  parish  of  Hungerford,  for  the  residue  and  re* 
mainder  of  the  said  term ;  and  then,  as  such  church- 
wardens and  overseers  of  the  poor  as  aforesaid,  became 
and  were  possessed  of  the  residue  and  remainder  of  the 
said  term,  for  and  on  behalf  of  the  said  parish,  upon  and 
subject  to  the  terms  aforesaid,  and  the  said  residue  and 
remainder  of  the  said  term  of  and  in  the  said  demised 
messuage  and  premises,  with  the  appurtenances,  then 
legally  came  to  and  became  and  was  vested  in  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish  and  their  successors,  for  and  on  behalf  of  the  said 
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Waeh.  4  Mnm^  pari«b|  aeoording  to  the  form  of  the  statute  in  aiich  oaae 
made  and  provided ;  and  the  said  churchwardens  aod 
overseers  of  the  poor  of  the  said  parish  and  their  sue* 
eessors,  the  churchwardens  and  overseers  of  die  poev 
of  the  said  parish  for  the  time  being,  from  the  ditj  and  yeat 
laat  aforesaid,  until  and  at  the  time  when  the  said  pre* 
misea  became  and  were  out  of  repair  as  hereinafier  men* 
tionedy  held  and  enjoyed,  and  from  thence  hitherto 
have  held  and  enjoyed  the  said  demised  premises  with 
the  appurtenances,  for  and  on  behalf  of  the  said  pariah, 
as  such  tenants  as  aforesaid,  upon  and  subject  to  the 
teme  aforesaid  s  and  the  plaintiffs  in  fact  say,  that  the 
said  churchwardens  and  overseers  of  the  po(^  of  the  said 
parish,  and  their  successors,  the  churchwardens  and  ove^i 
seers  of  the  poor  of  the  said  parish  for  the  time  being,  not 
regarding  the  said  promise  of  the  said  Charles  Dalbiac,  fte» 
nor  their  duty  on  that  behalf,  but  contriving,  &e.,  did  sot 
nor  would,  nor  did  nor  would  any  of  them,  daring  the 
said  residue  of  the  said  term,  or  any  part  thereof,  keep 
the  said  demised  premises  with  the  appurtenances,  or  any 
part  thereof,  in  good  and  sufficient  repair,  according  to 
the  terms  of  the  said  demise  or  their  duty  in  that  behalf, 
but  therein  made  default,  and  the  said  messuage  and  pre- 
mises with  the  appurtenances,  by  reason  and  in  conee* 
quence  thereof,  for  a  long  time,  to  wit,  on  the  1st  of  Janse 
ary,  1830,  and  from  thence  hitherto,  have  been,  and  stlH 
are,  in  a  bad  and  insufBctent  state  of  repair,  and  greatly 
dilapidated,  &c. 

The  defendants  pleaded,  Ist.  That  Edward  Sheppard  did 
not  demise  and  let  unto  the  said  Charles  Dalbiac,  fte.,  the 
said  premises,  in  manner  and  form  as  in  the  declaration  is 
alleged. 

2ndly.  That  Charles  Dalbiac,  &c.,  did  not  enter  upon 
and  become  possessed  of  the  premises,  in  manner  and  form 
as  in  the  declaration  mentioned. 

Srdly.  That  the  said  Charles  Dalbiac,  &Co  did  not 
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promise  in  manmr  and  form  as  in  the  deelaratien  aU  Aw*.  ^  Fkm, 
leged.  "*»• 

4thly.  That  the  then  churchwardens  and  overseers  in 
the  declaration  mentioned,  did  not  aceept  the  said  demised 
premises  on  behalf  of  the  said  parish  of  Hungerford,  for 
the  residue  and  remainder  of  the  term,  subject  to  the 
terms  aforesaid,  in  manner  and  form  as  in  the  declaration 
alleged. 

Sthly.  That  the  said  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Hungerford  and  their  suc- 
cessors, for  and  on  behalf  of  the* said  parisbi  did  not,  nor 
did  any  or  either  of  them,  hold  or  enjoy  the  said  demised 
premises  upon  the  terms  aforesaid,  in  manner  and  form  as 
in  the  declaration  alleged. 

6thly.  That  the  said  messuage  and  premises  have  not 
been  and  were  not  in  a  bad  and  insufficient  state  of  repair, 
in  manner  and  form  as  in  the  declaration  is  alleged. 

The  plaintiff  took  issue  on  these  several  pleas. 

The  cause  was  tried  at  the  Summer  Assixes  for  the 
county  of  Wilts,  1837,  before  Paiieson,  J.,  when  a  ver« 
diet  was  taken  for  the  plaintiffs  for  lOOh,  subject  to 
the  opinion  of  the  court  on  the  following  case. 

Edward  Sheppard  was  seised  in  fee  of  a  house  and 
premises,  and  in  the  year  1789,  entered  into  an  agreement 
respecting  the  snid  house  and  premises  with  Charles 
Dalbiac,  Edward  Duke,  William  Smith,  George  Church, 
J.  Pearse,  John  Webb,  and  John  Goatby,  which  agree** 
ment  was  in  writing,  and  only  stamped  with  a  demise 
stamp,  and  is  as  follows  : — 

•*  Be  it  remembered,  that  it  was  agreed  on  the  25th 
day  of  February,  in  the  year  of  our  Lord  1789,  by  and 
between  Edward  Sheppard  of  the  one  part,  and  the 
before  mentioned  committee  of  the  other  part,  as  fol- 
lows : — 

•'First.  The  said  Edward  Sheppard  doth  hereby 
agree  to  demise  and  let  unto  the  said  committee,  in  trust 
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JUdL  rf  PUm,  for  the  inhabitants  at  large  within  the  paruh  of  Hunger- 
%,^„^1^  ford,  in  the  counties  of  Berks  and  Wilts,  and  the  said 
Aldbrmmt  committee  do  hereby  agree  to  accept  and  take  of  the  said 
NbIti.  Edward  Sbeppard,  all  that  messuage  and  tenement,  with 
the  stables,  out-houses,  buildings,  gardens,  and  appur- 
tenances thereunto  belonging,  called  the  Three  Tuns  Inn, 
situate,  standing,  and  being  in  Charnham  Street,  in  the 
parish  of  Hungerford  and  county  of  Wilts  aforesaid, 
which  said  messuage  and  premises  are  intended  to  be  con- 
verted to  a  poor-house  for  the  use  of  the  said  parish  of 
Hungerford :  to  hold  unto  the  said  committee,  in  trust 
as  aforesaid,  from  the  25th  day  of  March  next  coming,  for 
and  during  the  term  of  ninety-nine  years,  at  and  under 
the  nett  and  clear  yearly  rent  of  S7/.,  payable  half-yearly 
by  equal  portions.  And  the  said  committee  do  hereby  agree 
to  pay  the  said  rent  accordingly ;  and  also  to  pay  and  dis- 
charge all  assessments  and  taxes  whatsoever,  with  all  quit- 
rents,  rent-charges,  and  out-goings,  for  or  in  respect  of  the 
said  premises ;  and  also  to  keep  the  premises  in  good  and 
sufficient  repair  during  the  term :  and  the  parties  do  agree 
that  a  lease  and  counterpart  of  the  premises  shall  be  pre- 
pared and  executed  on  or  before  the  first  day  of  January 
next  ensuing,  with  covenants  and  agreements  pursuant  to 
this  present  contract,  and  such  other  general  clauses  as  are 
usually  contained  in  leases. 

'*  Provided,  that  in  case  the  said  committee,  or  the  major 
part  of  them,  or  their  successors,  shall  think  it  a  more 
eligible  plan  to  purchase  in  fee  the  said  messuage  and 
premises,  for  the  use  of  the  said  parish  of  Hungerford, 
at  the  price  of  4^0/.,  that  then  the  said  Edward  Shep- 
pard  shall  accordingly  convey  the  same  premises  in  such 
manner  as  the  counsel  or  attorney  of  the  said  committee 
shall  advise  and  require,  the  said  Edward  Sheppard  de- 
fraying all  the  expenses  of  a  fine,  and  clearing  the  title  up 
to  himself,  if  need  be,  and  the  committee  contributing  a 
moiety  of  the  costs  and  charges  of  the  purchase  deeds: 
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and  for  the  true  performance  of  this  agreement,  the  said  ^*ch.  of  Pkat, 
parties  do  hereby  oblige  themselves  to  the  payment  of  the 
sum  of  500/.  of  lawful  money,  to  the  other  and  others  of 
them.    Dated  the  day  and  year  first  before  written. 

'*  Edward  Sheppard. 

**  Charles  Dalbiac,"  See. 

No  lease  was  ever  executed. 

Edward  Sheppard  died  in  the  year  1800,  and  the  house 
and  premises  descended  to  his  daughter  Margaret,  one  of 
the  plaintiffs,  as  his  heiress«at-Iaw.  In  1801,  Charles 
Alderman,  the  plaintiff,  married  the  said  Margaret. 

The  premises  in  question  were,  from  the  date  of  the 
above  agreement,  used  as  a  poor-house  of  the  parish  of 
Hungerford.  The  churchwardens  and  overseers  for  the 
time  being  of  the  parish  of  Hungerford  performed  all  the 
repairs  thereof,  and  paid  S!7L  per  annum  for  rent  of  the 
premises  to  Edward  Sheppard,  and  to  the  plaintiffs,  from 
the  36th  of  March,  1782,  until  the  S4th  of  June,  1835, 
and  all  rent  which  subsequently  accrued  was  paid  by 
the  o£Scers  or  guardians  of  the  Hungerford  Union,  formed 
under  the  provisions  of  the  Poor  Law  Amendment  Act. 

On  the  28th  of  September,  1885,  a  notice  of  which  the 
following  is  a  copy  was  served  upon  the  overseers  of  the 
parish  of  Hungerford  for  the  time  being:— 

'*  Gentlemen, —  "  Kmtbury. 

*'  I  hereby  give  you  notice  to  quit,  on  or  before  Lady 
Day  next,  the  house,  garden,  and  premises  you  hold  of 
me  at  Hungerford,  at  the  yearly  rent  of  37/.  per  annum. 
Dated  28th  day  of  September,  1835. 

"  Your  obedient  servant, 
'*  Charles  Alderman, 
**  Landlord  of  the  said  house  and  premises.*' 

"  To  the  overseers  of  the  poor  of  Hnn- 
gerford,  Mr.  Salisbury,  Mr.  Lang- 
ford,  Mr.  Little,  and  Mr.  Mundy." 

VOL.  IV.  EBB  ^.  W. 


710  CASES  IN  THB  EXCHEQUBRi 

Exck.  of  PkoH  The  guardians  of  the  Hungerford  UnioDj  by  direction 
,^^,^^^^  of  the  Poor  Law  CommissionerSf  took  possession  of  the 
premises  before  the  end  of  the  year  1835^  and  continued 
in  possession  thereof  until  the  S4th  of  June^  1836,  when, 
in  consequence  q{  the  above  notice  to  quit,  they  delivered 
up  a  portion  of  the  premises  to  the  plaintiff,  and  agreed 
with  him  to  rent  the  remainder  on  a  lease,  for  a  Board- 
room, and  they  have  kept  possession  thereof  ever  since* 

The  last  receipt  for  rent  received  of  the  overseers  was 
as  follows : — 

**  Received  4th  of  November,  1885,  of  the  overseers  of 
Hungerford  parish,  six  pounds  fifteen  shillings  for  a  quar- 
ter's rent  of  the  Poor  House  at  Hungerford,  due  24th  of 
June  last.  **  Charles  Alderman." 

The  subsequent  rent  was  paid  by  the  guardians  of 
the  Hungerford  Union  to  the  plaintiff,  and  the  receipts 
were  given — "  Received  of  the  guardians  of  the  Hunger- 
ford Union." 

On  the  22nd  of  February,  1836,  a  notice  of  which 
the  following  is  a  copy  was  served  upon  the  visitor  and 
guardians  of  the  poor  of  Hungerford,  the  parish  being 
then  managed  under  Gilbert's  Act : — 

"  Gentlemen, — 

**  I  hereby  give  you  notice  that  I  shall  require  you  to 
pay  for  all  dilapidations  which  have  been  suffered  to 
accrue  in  and  to  the  Workhouse  Buildings  and  premises 
at  Hungerford,  in  the  county  of  Wilts,  which  you,  prior 
to  the  commencement  of  the  Poor  Law  Union,  rented  of 
me  as  yearly  tenants,  or  otherwise  howsoever;  and  I 
hereby  give  you  further  notice  that  I  shall  require  you  to 
make  satisfaction  to  me  for  all  waste  committed  by  you 
upon  the  said  premises,  during  your  tenancy  thereof. 
Dated  this  30th  day  of  February,  1836. 

"  Charles  Alderman." 

"  To  the  visitor  and  guardians  of  the 
poor  of  the  parish  of  Hungerford." 


1889. 
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The  defendants  were  the  churchwardens  and  overseers  BMtk.  o/puoh 
of  the  poor  of  the  parish  of  Hungerford  at  the  time  the 
action  was  brought.  Some  of  them  had  before  served 
those  officeSfbut  they  were  not  all  in  office  together  during 
any  part  of  the  time  when  the  parish  were  in  possession, 
nor  at  the  time  of  the  guardians  of  the  Hungerford  Union 
taking  possession  as  before  mentioned^  nor  at  or  upon  the 
iiMiof  June,  1836. 

The  plaintiff's  title  was  admitted,  and  the  prenuses 
were  admitted  to  be  in  a  dilapidated  state,  and  not  in  good 
and  sufficient  repair. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  above  circumstances,  the  plaintiffs  are  entitled 
to  recover  upon  either  and  which  of  the  issues.  If  the 
Court  should  be  of  opinion  that  they  are,  then  the  verdict  is 
to  stand  accordingly ;  if  not,  then  a  verdict  is  to  be  entered 
for  the  defendants  upon  the  several  issues  accordingly. 

The  case  was  argued  in  last  Trinity  term  by 

Erie,  for  the  plaintiffs.— The  first  question  is,  whether 
this  agreement  operated  as  a  present  demise,  or  as  an 
agreement  for  a  future  lease  only ;  and  if  it  operated  as  a 
present  demise,  whether  for  the  term  of  ninety-nine  yeara 
mentioned  therein,  or  from  year  to  year  only,  aubject  to 
the  stipulations  contained  in  the  agreement — First,  the 
instrument  itself  operated  as  a  lease  for  the  term  of  ninety- 
nine  years ;  the  lessor  in  effect  says  that  he  lets,  and  the 
other  parties  say  that  they  accept  and  take  the  premises, 
from  Lady  Day  next,  for  the  term  of  ninety-nine  years  ; 
and  the  subsequent  provisions  of  the  instrument  do  not 
contradict,  and  are  not  inconsistent  with,  such  an  intention. 
It  has  been  frequently  decided,  that  a  provision  for  a  deed 
to  be  subsequently  executed  does  not  operate  to  prevent  an 
instrument  operating  as  a  present  demise,  notwithstanding 
the  parties  contemplate  this  further  security  being  after- 
wards given  for  the  performance  of  the  engagements 

BB  B^ 


712  CASES  IN  THE  EXCHEQU£R| 

Sxch.  of  PUat,  already  entered  into.    And  the  case  is  not  varied  by  the 
2^^^     circumstance  that  all  the  terms  as  to  the  stipulations  and 
covenants  to  be  entered  into,  are  not  settled  and  specified. 
In  Doe  d.  Pearson  v.  Ries  (a),  this  question  was  much 
discussed,  and  all  the  cases  cited ;  and  it  was  there  held 
that  such  an  instrument  operated  as  an  actual  demise. 
[AUerson,  B. — In  that  case  all  the  terms  were  definitely 
settled.]  There  are  authorities  which  shew  that  that  makes 
no  difierence.  In  Doe  dem.  Walker  v.  Groves  (6),  the  con- 
tract was,  that  the  landlord  agreed  to  let,  and  also^  upon 
demand,  to  execute  to  the  tenant  a  lease  of  a  farm,  and  the 
tenant  agreed  to  take,  and  upon  demand  to  execute  a  coun- 
terpart of  a  lease  of  the  said  farm,  from  a  subsequent  day 
for. fifteen  years,  under  a  certain  yearly  rent;  which  said 
lease  was  to  contain  the  usual  covenants,  and  an  agreement 
for  re-entry  in  ease  of  non-payment  of  rent,  &c.;  the  agree- 
ment to  be  binding  until  the  lease  was  executed.  This  was 
held  to  operate  as  a  present  demise,  and  therefore  to  require 
a  lease  stamp.     Lord  Ellenborough,  in  giving  his  judg- 
ment, says: ''  It  falls  within  the  case  oi Poole  Y.Beniley  (c); 
and  in  Barry  v.  Nugent  (d),  the  Court  thought,  notwith- 
standing it  was  agreed  that  leases  with  the  usual  clauses 
were  to  be  drawn,  that  such  a  stipulation  did  not  affect 
the  words  of  present  demise."    [Alderson,  B. — ^You  do 
not  advert  to  Morgan  dem.  Dowding  v.  BisseU{e)t  where 
Mansfield,  C.  J.,  says,    that   the   question  **  what   are 
usual  covenants  is    an    endless  source   of  litigation.'*] 
Here  the  only  matter  left  without  definition,  is  the  term 
''  such  other  clauses  as  are  usually  contained  in  leases," 
which  have  been  held  not  to  affect  the  words  of  present 
demise :  the  rent  is  fixed,  the  term  is  fixed,  and  the  com- 
mencement of  it  is  fixed.     In  cases  where,  by  the  terms  of 
the  instrument,  buildings  were  to  be  erected,  it  has  been 

(a)  8  BiDg.  178 ;  1 M.  &  Scott,        (c)  12  East,  168. 

259.  (<;)  5T.R.165,n. 

{b)  16  East,  244.  (0  3  Taunt.  64. 
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held  that  the  lessee  was  to  have  a  vested  interest,  and  that  it  ^Bjteh.  0/  Pkat, 
operated  as  a  present  demise :  Poole  v.  Beniley  (a).  At  all  ..  ^^^^* 
events,  this  instrument  operated  as  a  demise  from  year  to 
year,  which  is  properly  described  in  the  declaration  as  a  term 
which  is  now  unexpired.  [Parke,  B. — If  a  tenancy  from  year 
to  yearwas  created,  that  allegation  would  not  be  true,  be- 
cause the  tenancy  was  determined  by  the  notice  to  quit. 
Had  the  declaration  alleged  that  the  term  was  unexpired 
at  the  time  of  the  committing  of  the  breaches,  that  would 
have  been  sufficient,  but  you  assert  the  continuance  of  the 
term  at  the  time  of  action  brought  A  tenant  from  year  to  year 
would  be  bound  not  to  commit  permissive  waste ;  but  that 
is  very  different  from  his  obligation  under  a  covenant  to 
repair.  Lord  Abinger,  C.  B. — The  parties  to  a  parol 
demise,  would  be  bound  by  their  express  contract,  which 
is  the  consideration  for  their  mutual  engagements;  but 
persons  who  occupied  afterwards  as  assignees  would  only 
be  bound  by  the  implied  contract  which  the  law  will  raise. 
Is  there  any  obligation  cast  upon  the  assignees  of  the 
original  takers?  Parke,  B. — Have  you  any  authority  to 
shew  that  the  reversioner  may  take  advantage  of  a  parol 
contract,  as  he  may  of  covenants  in  an  indenture,  and  that 
the  assignee  is  bound  by  a  parol  demise,  beyond  that 
which  is  waste  at  common  law  ?  However,  perhaps  that 
is  not  a  question  raised  here,  as  we  only  have  to  determine 
how  the  issues  are  to  be  entered.  That  would  be  a 
question  on  a  motion  in  arrest  of  judgment.] 

Then,  secondly,  it  is  intended  by  the  4th  and  5th  issues 
to  bring  under  the  consideration  of  the  Court  the  decision 
in  Doe  d«  Jackson  v.  Hiley  (6),  which  turned  on  the  con- 
struction to  be  put  upon  the  statute  59  Geo.  3,  c  12,  s. 
17;  and  where  it  was  held,  that  that  statute  vested  in  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being,  all  buildings,  lands,  and  hereditaments,  belonging  to 

(a)  12  East,  168.  (h)  10  B.  &  Or.  885. 
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MtdL  9f  PUa$,  inch  pariih, — not  merely  where  the  profits  thereof  were 
applicable  to  the  relief  of  the  poor,  but  where  they  are 
applicable  to  those  purposes  for  which  church-rates  ar« 
levied; — and  that,  although  such  buildings,  lands,  and 
hereditaments,  had  originally  been  vested  in  trustees  for 
the  benefit  of  the  parish.  It  is  submitted  that  there  is  no 
pretence  for  saying  that  that  decision  was  incorrect. 
PkiBips  ▼•  Pearce  (a)  is  an  authority  to  support  it;  and  it 
has  been  recognised  by  Doe  d.  Higgs  t.  Terry  (6),  and 
Doe  d.  Hobbs  r.  CocleU  (c).  These  premises  were  held 
for  the  purpose  of  a  workhouse,  and  for  the  benefit 
of  the  parish,  and  the  parish  officers  are  therefore 
liable. 


BarstotDf  contra. — The  defendants  are  entitled  to  judg- 
ment First,  as  to  the  question  of  demise.  It  is  impossible 
for  the  plaintiff  to  succeed  on  any  ground  but  of  this  instru* 
ment  operating  as  a  demise  for  the  whole  term.  The  declar- 
ation is  not  framed  on  the  limited  liability  of  a  tenancy  from 
year  to  year,  but  proceeds  entirely  on  the  assumption  of  there 
being  a  demise  for  the  term  of  ninety-nine  years;  and  the 
pleaof  nodemise  puts  in  issue  the  demise  stated  in  thedeclar- 
ation.  There  is  nothing  therefore  in  the  point,  as  to  the  lia- 
bility arising  from  the  relation  of  a  tenancy  firom  year  to 
year  existing  between  the  parties. — No  case  can  be  cited  in 
which  the  instrument  has  been  held  to  operate  as  a  demise, 
unless  in  cases  where  it  can  be  collected  that  the  relation  of 
landlord  and  tenant  was  clearly  intended,  without  any  con- 
dition whateyer.  In  the  present  case,  it  is  by  no  means 
clear  that  the  parties  contemplated  that  such  a  relation 
should  exist  between  them.  There  is  one  circumstance 
that  has  not  yet  been  adverted  to,  namely,  that  in  case  the 
committee  shall  think  it  more  eligible  to  purchase  the  fee 

(a)  6  B.  &  C.  433 ;  8  D.  (6)  4  Ad.  &  Ell.  274;  5  Nev.  &  M.  556. 
&  R.  43.  (c)  4  Ad.  &  Ell.  478. 
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of  the  premises  at  a  certain  pricej  Sbeppard^  the  intended  Ah^^  0/  pUm, 
lessor,  agrees  to  convey  them.  It  is  left  in  uncertaintji 
therefore,  whether  it  was  intended  that  the  relation  of  land- 
lord and  tenant,  or  of  vendor  and  purchaser,  should  exist. 
[ParkCf  B* — The  power  of  purchasing  does  not  restrain  the 
committee  from  doing  so  after  the  lease  is  executed :  it  is 
given  to  the  committee  or  their  successors,  which  evi« 
dently  points  to  something  remote,  and  shews  that  the 
time  of  the  purchase  is  not  to  be  confined  to  the  period 
prior  to  the  execution  of  the  lease.]  At  all  events,  it  is  not 
contemplated  with  certainty  that  the  relation  of  landlord 
and  tenant  shall  exist  [Lord  Abinger,  C.  B. — In  what 
relation  do  you  contend  that  the  parties  stand, until  they 
exercise  their  option  as  to  the  purchase  ?  Are  they  not 
liable  to  the  payment  of  rent  under  the  contract?]  It  is  im- 
portant to  consider,  whether  it  was  contemplated  that  the 
relation  of  landlord  and  tenant  should  continue  at  all  events 
during  the  term.  Here  the  parties  have  the  option  to  pur- 
chase the  fee:  therefore  it  is  uncertain  in  that  respect  But 
there  are  other  circumstances,  independently  of  this,  which 
go  to  shew  that  this  was  not  intended  to  operate  as  a  present 
demise.  It  may  be  admitted  that  the  stipulation  as  to  a 
future  lease  is  not  of  itself  enough  to  preyent  its  so  operat- 
ing* But  here  the  terms  of  the  future  lease  are  left  in  uncer- 
tainty. Doe  d.  Pearson  v.  Ries  is  no  authority  for  the  plain- 
tiff, but  rather  the  contrary,  because  there  the  contract  was 
that  the  lease  should  contain  the  same  coyenants  as  were 
eontained  in  a  former  lease^  which  made  them  certain  by 
reference  to  such  lease ;  and  that  circumstance  is  noticed  in 
the  judgment  of  the  Court*  The  only  case  in  which  an 
instrument  containing  a  stipulation  for  a  future  lease  with 
the  ^'  usual  covenants,"  was  held  to  amount  to  a  demise,  is 
that  o(Doe  dem.  Walker  v.  Groves;  but  in  that  case  there 
was  a  stipulation  that  "  the  agreement  should  be  binding 
until  the  lease  was  executed,*'  which  was  mainly  relied 
upon.     Secondly,  the  acts  of  the  parties,  although  sub- 


1839. 
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Eseh.  of  PUatt  sequent  to  the  commencement  of  the  leasci  may  be  taken 
into  consideration;  and  here  the  supposed  kssor  has 
given  a  notice  to  quit>  which  is  quite  inconsistent  with  his 
having  granted  a  term  for  ninety^nine  years.  That  the 
acts  of  the  parties  may  be  looked  to,  Wilkinsony.  Hall  (a) 
is  an  authority.  There  were  many  points  determined  in 
that  casCi  but  in  the  course  of  it  Tindalf  C.  J.  says  (6)9 — 
**  But  admitting,  for  a  moment,  that  the  construction  is 
doubtful  or  ambiguous,  it  seems  that  the  parties  themselves 
have  understood  and  acted  upon  it  in  this  sense."  QLord 
Abinger,  C.  B. — Can  it  be  said  that  the  legal  intention 
of  the  instrument  is  to  be  ascertained  by  the  subsequent 
conduct  of  the  parties  ?  All  that  the  Chief  Justice  meant 
to  say  was,  that  the  facts  referred  to  by  him  strength- 
ened his  view  of  the  intention  of  the  instrument.] 

Secondly,  as  to  the  question  arising  on  the  4th  and  5th 
issues.  Some  doubt  has  been  thrown  on  the  decision  in 
Doe  T.  Hiley.  It  is  stated,  in  a  note  to  Ex  parte  Annes' 
ley  (c),  that  in  a  case  of  the  Attorney^General  v.  Lewin, 
the  Vice-chancellor  held  that  copyholds  were  not  within 
the  Stat.  59  Geo.  3,  c.  12,  saying  that  it  would  be  very  ex- 
traordinary if  copyholds  could  be  vested  in  the  church- 
wardens and  overseers,  as  a  corporation,  under  the  act,  as 
it  would  deprive  the  lord  of  all  his  fines ;  and  whatever 
might  be  the  case  as  to  freeholds, — which  it  was  not  neces- 
sary for  him  to  consider, — the  Court  of  King's  Bench  had 
not  decided  that  copyholds  were  within  the  act,  and  he 
certainly  should  not  do  so.  The  note  adds,  that  his 
Honour  seemed  to  doubt  the  authority  of  Doe  v.  Hiley. 
Thecases cited  asconfirmatory  of it,Z>(}&d.  Higgsv,  Terry, 
and  Doe  A.  Hobbs  v.  Cockellf  are  not  in  effect  so ;  because  all 
that  they  decided  was,  that  leases  granted  by  parish  offi- 
cers before  the  59  Geo.  3,  c.  12,  were  not  binding.    But 


(a)  4  Scott,  301 ;  3  Bing.  N.  C.  508.  (b)  4  Scott,  333. 

(c)  2  Yo.  &  Coll.  352. 
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supposing  Doe  f.Hiley  to  be  law,  it  is  not  applicable  to  S^-  of  Pktu, 
the  present  case.  The  17th  section  of  the  statute  enactSi 
**  that  all  buildings^  lands,  and  hereditaments,  which  shall 
be  purchased,  hired,  or  taken  on  lease,  by  the  church- 
wardens and  overseers  of  the  poor  of  any  parish,  by  the 
authority  and  for  any  of  the  purposes  of  this  act,  shall  be 
conveyed,  demised,  and  assured  to  the  churchwardens  and 
overseers  of  the  poor  of  every  such  parish  respectively, 
and  their  successors,  in  trust  for  the  parish;  and  such 
churchwardens  and  overseers  of  the  poor,  and  their  suc- 
cessors, shall  and  may,  and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate, 
for  and  on  behalf  of  the  parish,  all  such  buildings,  lands, 
and  hereditaments,  and  also  all  other  buildings,  lands,  and 
hereditaments  belonging  to  such  parish."  The  plaintiff 
must  bring  himself  within  the  words  of  that  section.  He 
must  rely  upon  the  words  "  all  other  buildings,  lands,  and 
hereditaments  belonging  to  such  parish."  Now,  in  the  year 
1819,  when  this  act  was  passed,  this  property  was  vested 
in  certain  persons  for  a  term,  in  trust  for  the  parish.  How 
can  that  satisfy  the  words  ''  belonging  to  such  parish?" — 
But  the  case  of  Doe  v.  Hiley  is  not  maintainable.  It  seems 
there  to  be  assumed,  that  the  property  vests  in  the  church- 
wardens by  force  of  the  statute :  but  the  word  ''  vest" 
does  not  occur  in  the  statute ;  the  words  are  merely  **  may 
accept,  take,  and  hold :" — that  means,  when  conveyed  to 
them  in  trust  for  the  parbh.  The  preceding  words  of  the 
section  are  **  shall  be  conveyed,  demised,  and  assured"  to 
the  churchwardens,  &c.,  in  trust  for  the  parish.  The  same 
words  are  used  in  Gilbert's  Act,  22  Geo.  3,  c.  83,  s.  21, 
'*  may  accept,  take,  and  hold  all  houses  for  the  purposes  of 
this  act,"  and  '*  accept,  take,  and  hold  grants  and  dona- 
tions which  may  be  made  to  them  for  the  benefit  of  the 
parish:"  the  present  statute  extended  this  provision  of 
corporate  capacity  to  all  parishes.  The  words  ''  belonging 
to  such  parish"  probably  mean  beneficial  property  as 
contradistinguished  from  legal  estate.     The  25th  sec- 
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Xceft.  vf  Pk9$f  tion  ihews^  that  the  churchwardens  and  overseers 
were  not  contemplated  as  necessarily  representing  the 
parish  in  respect  of  all  lands,  &c.  in  which  it  might  be 
interested,  as  it  speaks  of  land,  &c.  "  belonging  to  such 
parish,  or  to  the  churchwardens  and  overseers,  or  either 
of  them."  When  it  was  intended  that  the  property  should 
eesit  appropriate  words  were  used  for  that  purpose,  even 
before  the  69  Geo.  3:  for  example,  in  stat.  54  Geo.  3,  c. 
170,  s.  8,  to  give  them  a  property  in  parish  securities,  as 
bastardy  bonds,  and  55  Geo.  3,  c.  137,  s.  1,  to  give  them 
a  property  in  goods,  &c.,  supplied  for  the  use  of  the  poor, 
the  express  words  are  used,  ''  vested  in  the  overseers 
of  the  poor  of  such  parish."  So  in  a  statute  passed 
since  the  59  Geo.  3,  c.  12,  viz.,  5  &  6  Will.  4,  e.  69, 
s.  3,  giving  power  to  the  overseers  and  guardians  of  the 
poor  to  sell,  purchase,  and  dispose  of  workhouses,  &c., 
the  words  used  are,  "  belonging  to  any  such  parish  or 
union,  or  vested  in  trustees  or  feoffees  in  trust  for  such 
parish."  So,  section  8  of  the  same  statute  enacts, ''  that 
all  buildings,  &c.,  which  before  the  passing  of  this  act 
may  have  been  conveyed  to  any  persons  in  trust  for,  and 
for  the  use  of,  any  union  or  parishes,  shall,  without  further 
account,  V0«^  in  the  guardians  thereof  as  such  corporation, 
in  the  same  manner  as  if  the  same  respectively  had  been 
conveyed  to  or  vested  in  them  under  the  provisions  of  this 
act."  This  shews  that  when  the  legislature  intended 
that  property  should  vest  in  the  parish  officers,  they  used 
appropriate  words  for  that  purpose :  and  the  legislature 
not  having  used  such  language  here,  it  is  submitted  that  it 
was  optional  with  the  parish  officers  to  take  the  property, 
and  they  are  not  liable  until  it  is  actually  conveyed  to 
them. 

Erie,  in  reply. — No  authority  has  been  cited  to  shew 
that  such  an  instrument  as  the  present  cannot  operate  as 
a  demise ;  and  Doe  v.  Groves  is  expressly  in  point,  unless 
the  proviso  giving  a  power  to  purchase,  at  the  end  of  the 
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ittstrunieiiti  baa  the  effect  of  prerenting  its  to  operating.  Ae^  4  Pum% 


But  nothing  is  more  common  than  the  granting  of  long 
leasea  with  an  option  of  purchasing  during  the  continuance 
of  the  term. 

Lord  Abinoer,  C.  B. — The  argument  of  Mr.  Barsiow, 
as  to  the  effect  of  the  statute,  is  a  very  ingenious  one ; 
but  we  are  inclined  to  consider  that  question  settled 
by  Doe  v.  Hiley.  We  will  however  consider  both 
points. 

Cur.  adv.  vult. 

In  Michaelmas  term,  the  judgment  of  the  Court  was 
delivered  by — 

Lord  Abinoer,  C.  B. — This  was  an  action  against 
the  overseers  for  the  time  being  of  the  parish  of 
Hungerford,  to  recover  damages  for  the  non-repair  of 
certain  premises ;  and  the  question  turns  on  this,  whether 
the  agreement,  the  foundation  of  the  action,  is  to  be  con- 
strued as  a  demise,  or  only  as  a  contract  for  a  lease*  It 
appears  that,  originally,  an  agreement,  dated  the  S5th 
of  February,  1782,  was  made  with  certain  trustees  to 
convey  the  premises  in  question  to  the  use  of  the  poor 
of  the  parish ;  and  the  contract  was,  that  the  parties  were 
to  Iiaye  possession  of  the  premises  for  ninety-nine  years, 
to  commence  from  the  Lady  Day  then  next  ensuing,  at  a 
half-yearly  rent  of  25/.,  with  a  proviso,  that  before  the  1st 
of  January  next  ensuing  a  lease  should  be  executed,  con«> 
taining  the  usual  covenants ;  and  that  in  case  the  parties 
accepting  the  premises,  or  their  successors,  should  think 
it  expedient  to  purchase  the  fee-simple  in  the  soil  for  a 
certain  price,  the  lessor  should  make  a  conveyance  to  them 
accordingly.  It  was  contended  by  the  defendants*  counsel, 
that  this  agreement  could  not  operate  as  an  absolute 
demise  for  ninety-nine  years ;  and  he  urged  in  support  of 
the  proposition,  the  cnrcumstance  of  its  containing  a  stipu- 


1889. 
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Exeh.  ef  Pleas,  lation  for  the  execution  of  a  lease  at  a  future  period. 
1839 

But  so  many  cases  are  to  be  found  where  agreements  have 

been  held  to  operate  as  actual  demises^  notwithstanding 
the  insertion  of  a  stipulation  similar  to  the  above>  that 
this  argument  cannot  be  sustained.  It  was  then  suggested 
that  it  might  have  been  optional  on  the  part  of  the  de- 
fendants  to  treat  it  as  a  lease  or  not;  but  we  think,  on 
the  yiew  of  the  whole  instrument,  that  it  is  a  question  for 
our  decision,  whether  or  not  the  words  it  contains  are 
sufficient  to  amount  to  a  present  demise,  if  it  can  be 
collected  from  the  circumstances  of  the  case,  that  it 
was  the  intention  of  the  parties,  at  the  time  when  it 
was  executed,  that  it  should  be  such.  Here  the  parties 
agree  that  the  term  in  question  is  to  commence  from 
the  S5th  of  March,  1782,  at  a  certain  yearly  rent; 
on  this  the  question  arises,  when  would  the  first  year's 
rent  become  due?  No  one  can  suppose  for  a  moment 
that  this  can  be  at  any  other  period  than  the  Michael- 
mas following ;  in  which  case,  the  term  must  have  com- 
menced immediately  on  the  date  of  the  agreement;  and  if 
so,  what  was  the  term  in  question,  but  the  one  for  ninety- 
nine  years  mentioned  in  the  agreement  ?  If  however  the 
first  half-year's  rent  be  not  considered  as  accruing  due  at 
Michaelmas  1782,  it  must  necessarily  become  so  at  Lady 
Day  next  following;  and  on  that  construction,  we  areto 
suppose,  that  although  the  lessor  created  a  tenancy  for 
ninety-nine  years  Trom  March,  1782,  at  a  half-yearly  rent, 
still  no  rent  was  to  be  payable  till  the  expiration  of  a 
full  year  from  the  date,  and  consequently  the  last  half-year'a 
rent  would  become  due  at  the  end  of  a  half-year  afler  the 
term  had  expired.  It  is  much  more  probable  that  the  rent 
should  be  made  payable  within  the  term,  than  after  its  ex- 
piration, as  in  the  latter  event  the  landlord's  remedy  by  dis- 
tress would  be  gone.  We  think  it  would  have  been  better  if 
the  Courts  had  not  given  so  wide  a  construction  to  instru« 
ments  of  this  nature ;  but  on  consideration  of  all  the  cases 
taken  together,  we  cannot  avoid  the  conclusion,  that  a 
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fitipulation  for  the  execution  of  a  lease  in  futuro  does  not  ^^'  <>/  ^^^^9 
necessarily  contradict  the  notion  of  an  instrument  of  this 
description  amounting  to  a  present  demise.  Besides,  the 
agreement  in  this  case  containing  the  stipulations  usually 
found  in  actual  leases,  goes  far  to  prevent  the  doubt  and 
uncertainty  which  such  an  agreement  might  otherwise 
produce ;  and  the  specific  agreements  for  repair  and  pay- 
ment of  rent  amount  to  a  proviso  that  the  lease  shall  be 
put  an  end  to  if  the  rent  is  not  paid  and  the  repairs  not 
performed.  For  all  these  reasons  we  think  that  the  lease 
in  this  case  took  effect  from  the  date  of  the  agreement. 
The  next  question  is,  whether,  supposing  this  to  be  a 
lease,  it  vested  in  the  overseers  of  the  poor,  under  the 
59  Geo.  3,  c.  12,  s.  17.  That  question  has  been  inge- 
niously argued  before  us ;  we  do  not,  however,  consider  it 
as  being  res  Integra,  inasmuch  as  it  has  been  decided  by  the 
Court  of  Queen's  Bench  that  the  statute  does  apply  in 
all  cases ;  and  as  the  agreement  here  is  a  grant  of  pro- 
perty to  be  used  for  a  poor-house,  we  think  it  is  within 
the  provisions  of  the  statute,  and  accordingly  that  the 
property  is  vested  in  the  overseers  for  the  time  being. 
Our  judgment  must  therefore  be  for  the  plaintiffs  (a). 

Judgment  for  the  plaintiffs. 

(a)  See  AUaton  v.  Stark,  1.  P.  &  D.  183. 


Straker  v.  Graham  and  Another. 

Assumpsit  for   freight.— The  defendants  pleaded,  On  a  motion 
Ist,  non  assumpserunt;    2ndly,  except  as  to  176/.  6*.  6c/.,  [jg  Court  wm 

not  receive  an 
affidavit  by  the  attorney  of  an  admission  made  to  him  by  one  of  the  jurymen,  that  the  verdict  was 
deetded  by  lot. 

A  bill  of  exchange  was  drawn  in  duplicate  on  the  12th  of  August  at  Carbonear,  in  Newfound- 
land, payable  90  days  after  sight,  on  S.  &  Co.  in  England,  for  the  freight  of  a  voyage  from 
Liverpool  to  Carbonear.  The  bill  was  not  presented  for  acceptance  to  S.  &  Co.  until  the  16th  of 
November.  Carbonear  is  20  miles  from  St.  John's,  with  a  daily  communication  between  those 
plaees;  and  from  St.  John's  there  is  a  post-office  packet  three  times  a  week  to  England,  the 
average  voyage  being  about  18  days: — Held,  that  the  Jury  had  properly  found  that  the  bill  was 
not  presented  for  acceptance  within  a  reasonable  time,  no  circumstances  being  proved  in  explan- 
ation of  the  delay. 
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M&ihn  </ P/««%  payment;  Sdlyj  as  to  the  said  sum  of  176/.  6««  GdL,  a  plea 
^^^^'        stating  (in  substance)  that  Messrs.  Slade,  Biddle,  and  Co., 
of  Carbonear,  (in  Newfoundland),  the  consignees  of  the 
goods  mentioned  in  the  declaration,  on  the  16th  of  August, 

1837,  delivered  to  the  plaintiff,  for  and  on  account  of  the 
said  freight,  and  in  payment  of  the  said  sum  of  176^  6s.  GuL, 
and  the  plaintiff  accepted,  a  bill  of  exchange,  dated  the  IStik 
August,  18S7,  drawn  by  Slade,  Biddle  &  Co.,  upon  Messrs. 
Slade,  Biddle  &  Co.  of  Poole,  (in  England),  payable  ninety 
days  after  sight ;  that  the  plaintiff  kept  the  bill  for  an  un- 
reasonable time  before  it  was  presented  for  acceptance  to 
Slade,  Biddle  &  Co.,  the  drawees,  and  that  in  consequence 
thereof,  Slade  &  Co.,  who  would  have  paid  the  bill  if  it 
had  been  presented  for  acceptance  within  a  reasonable 
time,  when  it  became  due,  were  unable  to  pay  it,  and  it 
was  dishonoured.  Replication  to  the  latter  plea,  that  the 
plaintiff  did  not  keep  the  bill  an  unreasonable  time,  as  in 
the  plea  alleged  ;  and  issue  thereon. 

At  the  trial  before  Williams^  J.,  at  the  last  Liverpool 
assizes,  it  appeared  that  the  freight  sought  to  be  recovered 
was  in  respect  of  a  voyage  from  Liverpool  to  Carbonear; 
and  that  a  bill  was  given  in  duplicate  for  the  freight  in 
question,  at  Carbonear,  on  the  12th  August,  1837,  by  the 
agent  there  of  Messrs.  Slade,  Biddle  &  Co.,  to  the  captain 
of  the  vessel,  drawn  on  Slade,  Biddle  &  Co.  of  Poole, 
the  owners  of  the  goods,  payable  ninety  days  after  sight 
to  the  order  of  the  plaintiff.  Carbonear  is  twenty  miles 
distant  from  St.  John's,  and  there  is  a  daily  communication 
between  the  two  places ;  and  from  St.  John's  a  post-office 
packet  sails  three  times  a  week  for  England,  the  average 
voyage  being  about  eighteen  days.  By  Quebec,  the  bill 
might  have  been  transmitted  in  about  six  weeks.  The  bill 
was  not  presented  for  acceptance  to  Slade,  Biddle  &  Co. 
until  the  16th  of  November ;  it  was  then  accepted  by 
them,  and  would  thus  become  due  on  the  17th  of  February, 

1838.  On  the  30th  of  January,  Slade  &  Co.  stopped  pay- 
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nienti  and  the  bill  was  dishonoured  when  due.    The  cap*  Mgck,  rf  Pkoi, 

1839. 
tdn  was  not  called  at  the  trials  nor  was  any  evidence  given 

to  explain  the  delay  in  the  presentment  of  the  bill.  The 
learned  Judge,  in  summing  up,  intimated  an  opinion  in 
favour  of  the  plaintiff's  right  to  recover ;  but  the  jury,  after 
a  deliberation  of  about  twenty-four  hours,  found  a  verdict 
for  the  defendants. 

In  Michaelmas  Term,  Aicherley^  Serjt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence ;  and  also  on  an  affidavit  of  the  plain- 
tiff's attorney,  that  having  been  informed,  immediately  after 
the  trial,  that  the  verdict  had  been  decided  by  drawing 
lots,  he  had  applied  to  one  of  the  jurymen,  who  had 
admitted  to  him  that  that  was  the  case  (a).  The  learned 
judge,  in  his  report,  intimated  his  dissatisfaction  with  the 
verdict. 

CreisvDell  and  Cowling  shewed  cause. — The  verdict  was 
perfectly  right  upon  the  evidence.  This  is  not  the  case 
of  a  bill  put  into  circulation  and  sold  in  the  market,  but  of 
a  bill  given  in  satisfaction  of  a  debt  between  the  parties* 
If  a  party  puts  a  bill,  payable  after  sight,  into  general  cir- 
culation, he  is  no  longer  responsible  for  the  delay  that 
may  occur  in  presenting  it  to  the  drawee ;  but  it  is  other- 
wise where  the  holder  retains  it  in  his  own  possession ; 
Muilman  v.  UEguino  (£)•  Here  it  appears  that  there  was 
a  daily  communication  between  St.  John's  and  Carbonear, 
and  a  regular  post-office  communication  three  times  a 
week  from  St.  John's  to  England,  which  is  only  an 
eighteen  days'  voyage;  that,  moreover,  the  bill  might 
have  been  transmitted  by  Quebec  in  six  weeks ;  yet  it 
is  not  presented  until  the  16th  of  November,  a  period  of 
nearly  fourteen  weeks  from  its  date.     And  it  is  always  to 

(a)    The  Court   intimated  an  peared  that  the  rule  was  drawn 

opinioDy  when  the   motion  was  up  on  reading  it. 
made,  that  this  affidavit  was  inad.         (6)  2  H.  Bl.  565. 
misnblc;  but  it  subsequently  ap« 
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Exeh.  of  PUoi,  be  remembered,  that  the  bill  being  drawn  in  sets,  both 
1839.  -    •  . 

means  of  transmission  might  have  been  made  available.   It 

is  admitted  that  the  defendants  were  bound  to  make  out 
that  the  delay  was  unreasonable;  but  they  clearly  estab- 
lished such  a  prim&  facie  case  as  rendered  it  incumbent 
on  the  plaintiff  to  shew  the  special  circumstances. 

With  regard  to  the  affidaviti  it  is  clearly  inadmissible. 
The  affidavit  of  the  juryman  himself  would  not  be  receiv- 
able :  and  his  declaration  not  on  oath  cannot  be  in  any 
better  situation. 

Atcherley,  Serjt.,  contrik. — There  was  no  proof  of  un- 
reasonable delay  on  the  part  of  the  plaintiff.  The  interest 
of  the  drawer  is  not  alone  to  be  consulted  in  such  a  case : 
it  is  his  fault  if,  by  drawing  a  bill  payable  after  sight, 
he  takes  upon  himself  the  greater  chance  of  failure  by  the 
drawees.  The  defendants  were  bound  to  establish  such 
laches,  contrary  to  the  custom  of  merchants,  as  is  suffi- 
cient to  cast  the  onus  on  the  holder.  Here  there  was  no 
post  office  at  Carbonear;  and  the  vessel  was  bound  for 
Quebec.  [Lord  Abinger,  C.  B. — ^Why  was  not  one  set 
sent  by  St.  John's  ?]  That  point  was  not  taken  at  the 
trial*  The  question  for  the  jury  was,  whether,  looking  at 
the  interests  of  both  the  drawer  and  the  holder,  there  had 
been  unreasonable  delay  in  forwarding  the  bill  for  ac- 
ceptance, or  putting  it  into  circulation :  Mellish  v.  Rauh 
don  (a).  The  verdict  was  contrary  to  the  opinion  of  the 
learned  Judge,  and  it  is  evident  that  it  was  so  given,  only 
because  some  of  the  jury  were  worn  out  by  exhaustion. 

But  the  affidavit  is  also  admissible.  There  are  con- 
fficting  authorities  on  this  subject.  In  Owen  v.  FFar&iir- 
ton  (6),  the  Court  refused  to  set  aside  a  verdict,  on  the 
affidavit  of  a  juryman  that  it  was  decided  by  lot  (c).  But 
the  affidavit  of  the  juryman  himself  is  rejected,  because 

(a)  9  Bing.  416 ;  2  M.  &  Scott,  (c)  See  also  Vaue  v.  Delavdy 
570.  1 T.  R.  1 1 J  Jachon  y.  WiUifunson, 

(b)  1  N.R,  326.  2T.R.281. 
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the  conduct  which  he  admits  is  such  as  would  render  ^m^  •/  ^'m«, 

1839* 
him  liable  to  punishment*     [Lord  Abinger^  C.  B. — Ho ;     ^.^^^^ 

it  is  because  otherwise  no  verdict  would  be  safe.]     There      SvaAKaa 

is  no  rule  of  law  which  prevents  the  Court  from  getting      qkahaic 

at  the  knowlege  of  this  fact  as  of  any  other,  except 

that  the  jurymsn  is  not  permitted  to  confess  his  own 

misconduct.    A  verdict  decided  by  lot  will  be  set  aside, 

although    it    be    according  to    the    evidence    and    the 

opinion  of  the  judge;  Fry  v.  Ward  (a),  Hall  v.  Cove(b). 

In  Aylett  v.  Jewell  (c),  a  new  trial  was  refused  because 

there  was  no  affidavit  by  the  jurymen  themselves,  but  only 

their  declaration  to  the  attorney.     ^Alderson,  B. — If 

such  evidence  were  admissible,  what  verdict  would  be  safe  ? 

If  one  of  the  jury  is  displeased  at  the  verdict,  he  may  say 

they  tossed  up  for  it ;  and  if  that  be  false,  he  is  subject 

to  no  punishment]. 

Lord  Abinger,  C.  B.  —  I  wish  it  to  be  understood 
clearly  and  distinctly,  that  we  cannot  take  notice  of  the 
affidavit  at  all :  I  never  meant  to  concur  in  granting  the 
rule  upon  that  ground,  and  therefore  I  think  it  ought  not 
to  have  been  filed.  On  the  other  point,  if  we  doubted 
whether  the  verdict  was  right,  then  the  opinion  of  the 
judge,  or  the  length  of  time  during  which  the  jury  were 
in  deliberation,  would  be  good  grounds  for  granting  a  new 
trial ;  but  having  no  doubt,  we  cannot  act  upon  them ;  we 
must  rather  conclude  that  the  length  of  their  deliberation 
enabled  the  jury  to  come  to  a  mature  conclusion,  which  we 
think  the  right  one.  Here  the  bill  was  drawn  at  Car- 
bonear,  on  the  12th  of  August,  and  (which  is  very  material) 
drawn  in  duplicate :  it  appeared  that  there  was  a  daily 
communication  from  Carbonear  to  St.  John's,  and  a  post- 
office  packet  from  thence  to  England  three  times  a  week, 
the  voyage  being  about  18  days :   yet  the  bill  was  not 

(a)  T.  Jones,  S3.  (b)  I  Stra.  642.  (e)  2  W.  BL  1299. 

VOL.  IV.  c  c  c  M.  w# 
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Jbieft.  ^Fha»t  preientecl  for  acceptance  until  the  16th  of  November,  by 


1889. 


which  It  was  made  to  run  at  least  two  months  longer  than 
was  necessary.  No  evidence  was  given  to  account  for  this 
delay ;  and  for  aught  that  appeared,  the  captain  might 
have  had  it  in  his  pocket  for  a  considerable  time  after  his 
arrival  in  this  country.  At  all  events,  the  bill  being 
drawn  in  sets,  the  plaintiff  might  have  transmitted  another 
set  of  it  by  St.  John's.  I  think,  therefore,  that  the  ver- 
dict was  perfectly  right,  and  ought  not  to  be  disturbed. 

Pabkb,  B. — I  think  that,  on  general  principles,  we 
cannot  attend  to  the  affidavit.  It  would  be  very  unsafe  to 
the  administration  of  justice,  to  admit  hearsay  in  matters 
of  this  kind.  When  the  jury  have  openly  concurred  in  a 
verdict  in  open  court,  which  ought  to  be  their  binding 
decision  on  the  case,  it  would  be  most  dangerous,  and  lead 
to  the  greatest  fraud  and  abuse,  to  set  it  aside  on  such 
statements  as  that  which  is  made  in  this  case.  I  also 
agree  that  the  verdict  was  right  upon  the  evidence.  The 
opinion  of  the  learned  judge  at  the  trial  is  certainly  en- 
titled to  the  greatest  respect,  because  he  has  the  best 
opportunity  of  seeing  the  demeanour  of  the  witnesses,  and 
judging  of  the  relative  value  of  their  evidence :  but  I 
cannot  help  thinking,  that  if  the  fact  of  the  bill  being 
drawn  in  duplicate  had  been  brought  to  his  notice,  his 
impression  would  probably  have  been  different.  As, 
however,  we  are  of  opinion  that  a  verdict  the  other  way 
would  have  been  wrong,  we  are  bound  to  act  upon  that 
opinion. 

AtDEBSON,  B. — I  am  of  the  same  opinion ;  and  I  desire 

to  express  my  entire  concurrence  in  the  rejection  of  the 

affidavit,  because  I  think  it  important  that  the  rule  should 

be  laid  down  clearly  and  distinctly  by  every  member  of  the 

Court. 

Rule  discharged 
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BuRGHART  r.  Hall  and  Others,  Executors  of  Nisbett,     ^     v     ^ 
Deceased. 

JL  HIS  was  an  action  by  the  plaintiff,  a  tailori  to  recover  Anamptit  to 
the  amount  of  his  bill  for  uniforms  and  other  clothes  sup-  amoamofa 
plied  by  him  to  the  defendants'  testator.  Captain  Nisbett,  ^^Ihel  wppH^d 
in  his  lifetime.     The  defendants  pleaded  the  infancy  of  ^  '*;«  d^fend- 

,         .         .  •»*»  tettator 

the  testator,  to  which  there  was  a  replication  that  the  goods  in  hu  lifetime. 
were  necessaries.  The  action  was  brought  under  the  of^heTettlSor. 
direction  of  Lord  Chancellor  LyndhursU  At  the  trial  ^^"^^^l  „„ 
before  Lord  Abinser.  C.  B.,  at  the  Middlesex  Sittings  ^^ch  iuue 

r        1.*.  ,       1  Si  .««!     .  ,     ,         i-i  .      wa« joined.   On 

after  Michaelmas  Term,  loo?,  it  appeared  that  Captain  the  trial,  it  ap- 

Nisbett  was  a  minor    at    the    time  when  the  clothes  f^utw  wm  »* 

were  supplied,  but  it  was  proved  also  that  he  had  an  "?^"®'  **  '^' 

allowance  of  500/.  a  year,  besides  his  pay  as  a  captain  in  goods  were  sup- 

the  Guards.    The  Lord  Chief  Baron,  in  summing  up,  ex-  wu  proved 

pressed  his  opinion  that  if  the  infant  had  an  income  suffi-  Jl^'ino^^ante 

cient  to  provide  him  with  necessaries  suitable  to  his  con-  ©fsoo^ayear, 

betides  hit  pay 

dition  for  ready  money,  he  could  not  contract  even  for  ai  a  captain  in 
necessaries  upon  credit;  and  the  jury,  acting  upon  this  learned  Judge' 
direction,  found  a  verdict  for  the  defendants.  "  ^%^*^ 

'  was  of  opinion 

In  Hilary  Term,  1838,  Erie  obtained  a  rule  nisi  for  a  that  if  the 

•   1  1  in-i*  ••T^»  minor  bad  a 

new  trial,  on  the  ground  of  misdirection  ;  citing  Darby  v^  mffident  in- 
Boucher  (o),  and  EarlT.Peale  (6),  and  contending  that  the  ^rt^Sy 
infant  might  enter  into  any  reasonable  contract  for  neces-r  ^^^  ^'^^,  "•<*•- 

series  suitable 

saries,  although  on  credit  (c).    In  Easter  Term  following,  to  his  condition 

for  ready  money, 
he  could  not 
contract  even  for  necessaries  upon  credit: — Held,  that  this  was  a  misdirection. 

(a)  1  Salk.  279,  286.  more  than  sufficient  to  exhaust 

(b)  10  Mod.  67.  all  the  assets.    This  latter  point 

(c)  The  rule  was  g^nted  on  arose  also  in  another  action  agunst 
another  ground  also,  viz.  that  the  same  defendants,  East  v.  Hall 
Lady  Nisbett,  the  mother  of  the  and  Otfiers,imd  was  argued  at  great 
defendants*  testator,  who  was  ex-  length,  and  the  Court  took  time 
amined  for  the  defendants,  was  until  this  term  to  consider  it.  The 
an  incompetent  witness,  being  a  latter  cause,  however,  was  ulti* 
legatee  under  Ms  will  to  an  amount  mately  compromised,  and  no  judg- 

c  c  cS 
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ArcAj^^^fcaf,  Thesiger,  Leahy ^  and  Bayley^  shewed  cause.— The 
single  question  is,  whether  a  suitable  allowance  in  money 
made  to  an  infant  prevents  a  tradesman  from  contracting 
with  him  for  necessaries  on  credit.  In  Fordv.  Fothergill  (a)» 
Lord  Kenyan  held  that  it  was  incumbent  on  a  tradesman, 
before  he  trusts  an  infant  with  what  may  appear  to  be  neces- 
saries, to  inquire  whether  he  were  provided  with  a  suflScient 
allowance  by  his  friends ;  that  the  question  of  necessaries 
was  a  relative  fact  to  be  governed  by  the  fortune  or  circum- 
stances of  the  infant,  and  that  proof  of  those  circumstances 
lay  on  the  plaintiff.  And  in  Craniz  v.  Gill  (6),  the  same 
learned  Judge  held  that  when  a  father  gives  his  son  a 
reasonable  allowance  for  his  expenses,  he  is  not  liable  for 
necessaries.  Here  it  was  proved  that  the  deceased  was 
allowed  500/.  a  year  besides  his  pay  as  a  captain  in  the 
army,  and  that  that  allowance  was  ample  for  his  station  in 
life.  It  probably  will  not  be  disputed,  that  if  his  guardians 
had  found  him  necessaries  in  kind,  the  action  would  not  be 
maintainable:  yet  this  is  merely  another  mode  in  which  they 
choose  to  supply  him  with  necessaries,  he  being  from  home, 
and  in  the  army.  The  ground  of  allowing  an  infant  to 
obtain  credit  for  necessaries,  is  that  he  shall  not  starve ; 
but  if  he  has  sufiScient  money  supplied  to  him,  it  is  not 
essential  that  he  should  have  credit  for  what  might  other- 
wise be  deemed  necessaries.  It  is  no  doubt  the  duty  of  the 
tradesman  to  make  inquiries.  It  is  like  the  case  of  a  trades- 
man who  trusts  a  married  woman  living  apart  from  hei- 
husband  ;  and  as  to  that  in  Marshall  v.  Rutton  (jc\  Lord 
EUenborough  says : — "  A  wife  living  apart  from  her  hus- 
band, and  who  has  property  secured  to  her  own  separate 
use,  must  apply  that  property  to  her  support,  as  her  occa- 


ment  was  therefore  gWen.    The  {a)  1  Esp.  211;  Peake's  N.  P.  C. 

publication  of  the  present  case  was  30 1 . 

delayed  in  the  expectation  of  a  {p)  2  Esp.  471* 

decision  on  the  other  point  also.  (c)  8  T.  R,  547* 
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sions  may  call  for  it ;  and  if  those  who  know  her  condition  &eA.  ^  PiMf» 

1889 
instead  of  requiring  immediate  payment^  give  credit  to 

her,  they  have  no  greater  reason  to  complain  of  not  being 
able  to  sue  her,  than  others  who  have  nothing  to  confide 
in  but  the  honour  of  those  they  trust.**  Here  it  appeared 
that  the  plaintiff  not  only  knew  that  Captain  Nisbett  was  a 
minor,  but  was  cautioned  by  his  mother,  Lady  Nisbett, 
against  trusting  him.  It  is  not  competent  to  a  tradesman 
to  shut  his  eyes  to  the  fact  of  the  minor's  having  an  allow- 
ance, and  he  cannot  be  allowed  to  dictate  to  the  guardian 
the  way  in  which  he  shall  be  supplied  with  necessaries. 
In  Bainbridge  v.  Pickering  {a)^  Gould,  J.,  says,  "  No  man 
shall  take  upon  himself  to  dictate  to  a  parent  what  clothing 
the  child  shall  wear,  or  at  what  time  they  shall  be  purchased, 
or  of  whom.  All  that  must  be  left  to  the  discretion  of  the 
father  or  mother.**  There  is  no  reasonable  distinction 
between  necessaries  provided  in  kind  and  a  money  allow- 
ance, on  a  question  whether  credit  has  been  properly  given. 
The  defendants  proved  not  only  that  Captain  Nisbett  had 
an  ample  allowance,  but  that  he  was  supplied  by  several 
tailors  with  clothes.  In  Burghart  v.  Angerstein  (&),  it  was 
laid  down  that  a  minor  is  only  liable  for  necessaries  suitable 
to  his  state  and  degree,  and  that  the  jury  must  consider  not 
only  whether  the  clothes  supplied  to  him  were  suitable  in 
point  of  quality,  but  also  in  point  of  quantity  ;  so  that  if  he 
has  been  supplied  with  ten  coats  by  another  tradesman, 
and  immediately  after  that  the  plaintiff  supplies  him  with 
another,  the  plaintiff  will  not  be  entitled  to  be  paid  for 
that  other  coat,  which  was  wholly  unnecessary.  And  it 
was  expressly  decided  by  the  Vice-Chancellor,  in  Moriara 
V.  Hallip),  that  where  an  infant  has  an  allowance  made  to 
him  by  his 'guardians  for  his  support,  a  tradesman  is  not 
entitled  to  be  paid  for  articles  supplied  to  the  infant  on 
credit,  unless  he  can  make  out,  that  having  regard  to  the 

(a)  2  W.  Bla.  1325.        (»)  6  Car.  &  P.  690.        (c)  6  Sim.  465. 
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Araft.  o/  Pkmf  infant's  circumstances  and  station  (which  he  is  bound  to 
inquire  into)  the  articles  were  necessaries.  The  question 
before  Lord  Lyndhursi,  Lord  Chancellor,  in  this  case  was 
not  the  same.  [Parkct  B. — There  is  no  doubt  that  Lord 
Lyndhurst  doubted  whether  that  decision  was  a  correct 
one.]  In  giving  permission  to  bring  this  action,  he  did  no 
more  than  suggest  a  doubt,  and  the  Vicc-Chancellor's  deci- 
sion is  express  upon  the  point  His  Honor  says,  **  I 
take  it  to  be  the  law  that  it  is  the  duty  of  those  who  trust 
infants  for  goods  supplied  to  them,  to  make  themselves 
acquainted  with  their  circumstances,  in  order  that  they 
may  determine  whether  the  articles  supplied  really  are 
necessaries  or  not.  The  question  then  is,  whether  a 
tradesman  would  be  at  liberty  to  furnish  an  infant  with 
the  necessaries  on  credit,  when  he  might  have  known, 
if  he  had  made  inquiry,  that  the  infant  was  supplied 
with  an  income  for  his  support.  I  cannot  think  that 
a  tradesman  would  be  at  liberty  to  supply  an  infant  so  cir- 
cumstanced on  credit.*'  [Parke^  B. — There  is  no  doubt 
that  Lord  Lyndhurst  did  not  sanction  that  opinion.]  It 
is  not  necessary  here  to  contend  that  the  plaintiff  ought  to 
have  been  nonsuited ;  it  is  sufficient  to  say,  that  the  fact 
of  the  minor's  being  supplied  with  a  sufficient  money 
allowance  was  proper,  with  other  ingredients  in  the  case, 
to  be  left  to  the  jury. 

Erhf  Plattf  and  Jardine,  contra. — First,  the  plaintiff 
certainly  ought  not  to  have  been  nonsuited,  as  he  was  at  all 
events  entitled  to  recover  for  that  portion  of  the  demand 
which  was  clearly  for  necessaries.  The  plaintiff  gave 
abundant  evidence  to  call  upon  the  defendants  to  shew  that 
the  articles  supplied  were  not  necessaries.  It  was  proved 
that  he  was  an  officer  in  the  Guards,  that  uniforms  were 
supplied  to  him,  and  that  the  supplies  were  made  with 
the  knowledge  that  he  was  in  a  high  rank  in  life,  and 
entitled  to   an   ample   fortune   on  coming  of  age.     In 
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Maeiarell  t.  Bachelor  (a)i  which  was  "  deht  apon  diven 
eonCracts,  all  for  apparel;  some  for  fustian  auits,  and 
some  for  velvet  and  satin  suits  laced  with  gold,  amounting 
to44/.|  whereof  the  plaintiff  was  satisfied  4/." ;  the  defend- 
ant pleaded  infancy;  the  plaintiff  replied,  that  he  waaone 
of  the  gentlemen  of  the  chamber  to  the  Earl  of  Essex, 
and  so  it  was  for  his  necessary  apparel.  On  demurrer, 
the  court  held,  "  that  the  suits  of  satin  and  Telvet  were  not 
necessary  for  an  infant,  although  he  be  a  gentleman;  but 
in  regard  he  had  acknowledged  satisfaction  for  4A, 
parcel,  &c.,  and  they  could  not  tell  for  what  that  was 
paid,  the  defendant  could  not  have  judgment  for  any  part; 
otherwise  he  should  have  judgment  for  these  contracts 
which  were  allowed  of."  Then  the  question  for  the  jury 
was,  whether  any  of  these  articles  were  suitable  to  the 
infant's  estate  and  degree.  [Parker  B. — Ifprimi  facie  and 
abstractedly  from  circumstances,  they  were  proper  for  hia 
rank  and  station  in  life,  that  would  be  sufficient  for  the 
plaintiff  to  prove.  If  he  was  supplied  aliunde,  that  muat 
be  proved  by  the  defendants.]  In  Ford  ▼•  Fothergill^ 
Lord  Kenyan  held  that  the  question  of  necessaries  was  a 
relative  fact,  to  be  governed  by  the  fortune  and  circum- 
stances of  the  infant,  and  that  proof  of  those  circumstances 
lay  on  the  plaintiff.  The  plaintiff  has  given  sufficient 
proof  of  that  nature,  to  entitle  himself  to  recover.  This 
requisition  as  to  the  station  and  degree  of  the  party  is  not 
a  modern  invention  as  appears  by  reference  to  the  plead- 
ings in  the  old  entries :  see  North  v.  Thompson  (6),  and 
Rainsford  v.  Fenwick  (c).  The  cases  go  to  shew  that  the 
case  of  an  infant  is  like  that  of  an  idiot,  and  that  he  is 
supposed  to  have  an  "  invincible  ignorance,*'  which 
renders  him  incapable  of  contracting,  except  from  neces- 
sity, for  providing  himself  with  food,  clothing  and  educa- 
tion, &c.    [Lord  Abinger,  C.  B. — An  infant  cannot  be 

(a)  Cro.  Elis.  683.       (6)  Co.  Eatries,  125.        (0  Carter,  215. 
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jfadLV  Piiaif  liable  on  an  account  stated »  and  the  reason  given  is, 
that  he  cannot  calculate,  and  is  therefore  incapable  of 
stating  an  account.] 

Secondly,  as  to  the  effect  of  the  allowance* — ^Tbe 
learned  Judge,  in  summing  up  the  case,  laid  it  down  in 
the  clearest  way,  that  if  the  allowance  was  sufficient,  the 
minor  was  incapable  of  contracting.  But  taking  it  as  a 
proposition  of  law,  that  an  infant  may  contract  for  neces- 
saries, the  fact  of  bis  having  an  income  is  rather  important 
on  behalf  of  the  plaintiff,  to  shew  that  he  is  considered 
capable  of  making  a  contract.  It  is  laid  down  in  Co.  Litt. 
172,  that "  an  infant  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  necessary  physic,  and  such  other 
necessaries,  and  likewise  for  his  good  teaching  or  instruc- 
tion, whereby  he  may  profit  himself  afterwards.*'  And  in 
Manby  v.  Scott  (a),  it  is  said,  "  And  our  law  allows  many 
persons  to  make  contracts  in  cases  of  necessity,  who  other- 
wise would  be  disabled  from  doing  so;  and  although 
generally  the  contracts  of  infants  are  void,  yet  in  cases  of 
necessity  their  contracts  shall  bind  them  f  *  citing  Delavell 
V.  Clare,  and  Pickering  v.  Gunning  (6).  It  is  of  necessity 
that  an  infant  should  be  capable  of  going  to  a  tailor  to 
order  clothes,  and  that  he  should  not  be  allowed  to  say, 
when  they  are  brought  home,  that  he  has  ordered  what 
was  necessary  from  another  tailor.  It  is  for  the  advantage 
of  the  infant  that  he  should  be  capable  of  binding  himself 
to  psy  for  necessaries  at  a  future  day.  Suppose,  when  a 
uniform  proper  for  this  gentleman's  station  was  brought 
home  to  him,  being  asked  for  the  amount,  he  replied :  '*  No, 
I  have  got  money  in  a  box,  but  I  will  not  pay  you  till  next 
week:" — is  the  tailor  to  take  it  back  ?  Suppose  on  the  Ist 
of  January  he  is  paid  his  half  yearly  allowance,  and  before 
the  20th  he  is  robbed  of  it  or  has  lost  it,  is  that  to  bar  the 
tailor  from  recovering  ?  Or  take  the  case  of  a  schoolmaster, 

(a)  2  Sid.  112.  (h)  Roll's  Abn,  tit.  Enfants,  729. 
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where  it  is  necessarily  a  continuing  contract,  as  you  cannot  £«c*.  •/  PUnt 

pay  for  each  lesson :  if  the  allowance  is  squanderedi  is  ' 

he  to  be  prevented  from  recovering?      [Parke^  B. — 

The  question  is  to  be  looked  at  as  at  the  time  of  the 

contract  being  entered  into.]     If  the  question  were  as  to 

the  liability  of  the  guardian  or  the  executor  to  make  up 

the  loss,  the  case  might  be  very  different.     It  is  quite  clear 

the  infant  could  make  a  contract  to  pay  ready  money :  and 

if  it  were  not  paid,  the  tradesman  might  either  take  the 

clothes  away  and  bring  an  action  for  not  taking  them  in,  or 

leave  them  and  bring  an  action  for  the  amount.    The  rule 

as  laid  down  by  the  learned  Lord  Chief  Baron,  would 

apply  to  articles  of  the  most  plain  and  homely  description. 

But  the  point  scarcely  arises  on  these  pleadings.     The 

minor's  having  money  supplied  to  him  would  not  prevent 

the    articles  being  necessaries  at  the  time  they  were 

ordered.    And  there  might  have  been  a  rejoinder  that  the 

minor  had  been  supplied  with  a  sufficient  allowance. 

Cur.  adv.  vult. 
In  Trinity  Term,  1888, 

Lord  Abinoer,  C.  B.,  delivered  judgment. — In  this 
case,  the  rule  must  be  absolute  for  a  new  trial.  I  am  now 
convinced  tlvit  I  laid  down  the  rule  of  law  too  rigorously 
at  the  trial.  Mr.  Erles  able  argument  has  satisfied  me 
that  a  minor  is  capable  by  law  of  entering  into  a  contract, 
not  merely  for  necessaries  for  ready  money,  but  into  any 
reasonable  contract  for  necessaries,  although  he  may  have 
an  income.  I  told  the  jury  that  he  could  not,  under  such 
circumstances,  contract  but  for  ready  money.  In  that 
direction  I  certainly  went  farther  than  any  case  has 
carried  the  rule.  On  this  ground  of  misdirection,  there- 
fore, there  must  at  all  events  be  a  new  trial. 

Rule  absolute. 
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1830. 
"  CORRALL  ».   CaTTZLL. 

In  an  tction  >-  HIS  was  an  action  of  assumpsit  for  money  had  and 
Md"eccWed**  received,  brought  to  recover  the  sum  of  SO/.,  which  had 
to  recover         been  paid  by  the  plaintiff  to  the  defendant,  as  a  deposit 

back  the  de-  \  ,!•,:.,  i  ^     v 

potit  money  upon  the  Sale  of  a  landed  estate,  upon  the  ground  that 

piafntiff  on  the  ^^^  defendant  was  unable  to  make  a  good  title  to  the  said 

purchaieof  an  estate,  Under  the  circumstances  hereinafter  stated. 

special  case  At  tlie  trial  before  Lord  Abinger,  C.  B.,  the  jury  found 

the  will  of    ^  for  the  plaintiff,  damages  SO/.,  but  the  learned  Judge  gave 

the  defend- 
ant's father,  the  estate  in  question  was  devised  to  him  after  the  death  of  his  mother,  and  to  his  issue 
in  tail,  subject  to  a  payment  of  21.  a  year  to  his  sister  M.  C,  wiih  remainder  to  the  teetator'sown  right 
heirs.  In  the  year  1817,  and  during  the  lifetime  of  his  mother,  the  defendant,  by  lease  and  release, 
assigned  the  estate  for  his  own  life  to  his  sister  M.  C,  and  R.  W.,  upon  trust  to  receive  the 
renU  and  apply  them  to  keep  the  tenements  in  repair,  to  pay  to  M.  C.  her  annuity  of  2&,  and  lo 
pay  the  residue  to  the  defendant.  Af^er  the  mother's  death,  M.  C,  (R.  W.  being  dead,)  received 
one  quarter's  rent,  since  which  the  rents  had  been  received  by  the  defendant.  In  February, 
1836,  the  defendant  advertised  the  estate  for  sale,  and  on  the  25th  of  that  month  the  pUintiflT 
purchased  it  upon  a  contract  stated  in  the  conditions  of  sale.  Amongst  other  conditions  were  the 
following: — '*  That  the  premises  are  to  be  sold  subject  to  a  yearly  rent  of  2^,  payable  during  tbe 
life  of  M.  C,  tbe  sister  of  the  defendant,  and  which  said  M.  C.  having  given  notice  that  in  conse* 
quence  of  a  certain  alleged  indenture,  bearing  date  August  19, 1817,  whereby  she  alleges  the 
defendant  conveyed  all  his  estate  and  interest  in  the  premises  unio  R.  W.  (now  deceased),  and 
the  said  M.  C.  for  the  term  of  his  the  said  defendant's  life,  upon  certain  trusts  in  the  alleged  in- 
denture contained,  and  that  no  conveyance  of  the  premises  could  be  made  without  the  concurrence 
of  her  the  said  M.  C,  and  who  thereby  declared  she  should  refuse  to  execute  any  such  conveyance, 
the  said  defendant  declared  that  the  iaid  alleged  indenture  is  a  fabrication,  and  has  made  a  toiewtm 
t^ffidaoit  thai  he  never  executed  any  such  indenture,  and  that  such  indenture,  as  far  as  concerns  any 
supposed  signature  or  mark  of  Aim,  the  defendant,  is  a  forgery ;  and  the  opinion  of  Sir  J.  C,  his 
Majesty's  Attorney- General,  and  Mr.  K.,  have  been  Uken  as  to  the  neceMlty  of  the  said  M.  C.'a 
concurring  in  the  sale,  and  were  in  favor  of  the  defendant's  being  able,  by  virtue  of  the  recent  act  for 
abolishing  fines  and  recoveries,  to  make  a  good  title  to  the  premises  without  the  sanction  and  cob- 
currence  of  the  said  M.  C;  and  the  vendor  is  also  prepared  to  prove  that  on  the  trial  of  an  action 
of  replevin  of  S«  v.  the  said  M.  C,  the  prer«iding  Judge  expressed  himself  favorably  to  the  right 
of  the  defendant  to  convey  without  the  concurience  of  the  said  M.  C;  the  purchaser  therefore 
shall  not  make  aity  oljection  on  account  of  the  said  alleged  indenture,  nor  be  entitled  to  call  for  any 
sanction,  concurrence,  fire.  &c.,  by  or  from  the  said  M.  C. ;  but  if  the  purcha»er  shall  think  fit,  in 
order  to  indemnify  him  or  her  against  all  action,  suits,  and  other  proceedings,  claims  and  demands 
by  the  said  M.  C,  a  portion  of  the  purchase* money  (not  exceeding  200/.)  may  remain  as  a  charge 
by  way  of  mortgage  on  the  premises,  at  interest  after  the  rent  of  A^  per  cent.,  and  that  such  charge, 
at  the  option  of  the  purchaser,  shall  remain  on  such  security  during  the  life  of  the  said  M,  C,  and 
for  a  period  not  exceeding  twelve  months  after  her  decease."  Tbe  plaintiff  paid  tbe  deposit  now 
sought  to  be  recovered.  The  jury,  at  the  trial,  found  a  verdict  fur  the  plaintiff  for  the  amount  of 
the  deposit,  and  that  the  deed  of  the  19th  August,  1817,  was  the  deed  of  the  defendant: — Held, 
1st,  that  whether  the  represenution  of  the  deed  being  a  forgvry  \%e(e  a  warranty  upon  which  the 
plaintiff  might  maintain  an  action  or  not,  the  plaintiff  had  no  right  to  rescind  the  contract  because 
it  turned  out  to  have  been  untrue.  Secondly,  that  by  the  stipulation  "  that  the  purchaser  should 
not  make  any  objection  on  account  of  the  alleged  indenture,"  every  species  of  objection  to  the  title 
on  the  part  of  the  purchaser  arising  out  of  the  alleged  deed  was  interdicted,  and  he  was  pre- 
cluded from  insisting  either  upon  the  existence  of  the  deed,  or  upon  its  legal  effect  and  operation, 
■s  a  defect  in  the  tiUe  which  he  had  agreed  to  uke. 
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tha  defendant  leave  to  more  to  set  aside  the  verdiet  and  MmA  ^Fbm, 
enter  a  nonsuiti  upon  scTeral  points  made  by  the  defend-    ^  ^^^^« 
ant*8  counsel,  and  upon  motion  accordingly  in  Easter 
Term,  18S7,  it   was    ordered  that    the  following  case 
should  be  stated  for  the  opinion  of  this  Court. 

Samuel  Cattell,  father  of  the  defendant  Thomas  Cattell, 
died  seised  in  fee  of  certain  freehold  houses  and  lands  in 
the  county  of  Northampton,  and  amongst  others,  of  a 
dwelling-house  in  the  parish  of  Daventry,  with  the  appur- 
tenances, and  two  closes  of  land  with  the  appurtenances, 
called  the  first  and  middle  close,  which  are  the  premises 
in  question  in  the  present  action.  Samuel  Cattell  died  in 
the  year  1817,  having  made  his  last  will  and  testament, 
duly  executed  for  passing  of  real  estates,  bearing  date 
S4th  April,  1817,  whereby,  amongst  other  things,  he 
devised  as  follows: — ''  All  my  messuages,  cottages,  or 
tenements,  and  all  other  my  freehold  estates  in  Daventry 
aforesaid  or  elsewhere,  (except  the  premises  hereinafter 
devised),  I  give  and  devise  to  my  said  wife  and  her 
assigns,  for  and  during  the  term  of  her  natural  life ; 
and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  in  manner  following ;  that  is  to  say,  all 
that  my  messuage  or  dwelling-house,  with  the  barns, 
yards,  and  appurtenances  in  the  parish  of  Daventry,  now 
in  my  own  occupation,  and  all  those  two  closes  with  the 
appurtenances,  in  the  late  new  inclosure  of  Daventry, 
afterwards  called  the  first  close  and  the  middle  close,  I 
subject  and  charge  unto  and  with  the  payment  of  one 
annuity  or  clear  yearly  rent-charge  o(2L  unto  my  daughter 
Mary  Cattell  and  her  assigns,  for  and  during  the  term  of 
her  natural  life,  by  two  equal  half-yearly  payments,  the 
first  payment  to  be  made  at  the  end  of  six  calendar  months 
next  after  my  decease :  and  subject  and  charged  as  afore- 
said, I  give  and  devise  the  same  unto  my  son  Thomas 
Cattell,  and  the  heirs  of  his  body,  and  in  default  of  euch 
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Egek.  of  PUat,  mne,  I  give  and  devise  the  same  unto  my  own  rigbt  heirs 
^®^^-        for  ever. 

The  defendant  is  the  Thomas  Cattell  mentioned  in  the 
will  of  Samuel  Cattell,  and  is  his  second  son :  Samuel 
Cattell,  his  elder  brother,  and  who  is  the  right  heir  of  the 
testator,  is  still  living.  The  houses  and  two  closes  devised 
to  Thomas  Cattell  by  his  father's  will,  form  the  estate  the 
title  to  which  is  the  subject  of  the  present  suit.  On  the 
19th  August,  1817,  the  defendant  Thomas  Cattell,  being 
of  the  age  of  twenty-one  years,  executed  the  following 
indenture  of  lease  and  release. 

This  indenture,  made  the  19th  August,  1817,  between 
Thomas  Cattell  of  Daventry,  in  the  county  of  Northampton, 
carpenter,  of  the  one  part,  and  Richard  Webb  of  Tow- 
cester,  in  the  said  county,  brazier,  and  Mary  Cattell  of 
Daventry  aforesaid,  spinster,  of  the  other  part.  Whereas 
Samuel  Cattell,  late  of  Daventry  aforesaid,  carpenter, 
deceased,  did  in  and  by  his  last  will  and  testament  in 
writing,  bearing  date  the  24th  April,  1817,  duly  signed, 
published,  and  attested  in  such  manner  as  by  law  is  re- 
quired for  the  passing  real  estates,  give  and  devise,  amongst 
other  hereditaments  and  premises  not  intended  to  be 
hereby  conveyed,  the  messuages,  closes,  and  hereditaments 
hereinafter  described,  unto  Elizabeth  Cattell,  his  widow, 
for  and  during  the  term  of  her  natural  life ;  and  from  and 
immediately  after  her  decease,  the  said  testator  gave  and 
devised  the  same  unto  him  the  said  Thomas  Cattell,  party 
hereunto,  and  the  heirs  of  his  body ;  and  in  default  of  such 
issue,  then  unto  his  the  said  testator's  own  right  heirs  for 
ever:  subject  nevertheless  and  charged  unto  and  with 
the  payment  of  one  clear  yearly  annuity  or  rent-charge  of 
2L  unto  the  said  testator's  daughter  Mary  Cattell,  party 
hereto,  and  his  assigns  for  and  during  the  term  of  her 
natural  life :  and  whereas  the  said  Samuel  Cattell  after- 
wards departed  this  life  without  having  revoked  or  altered 
his  said  will,  and  without  having  sold  or  otherwise  dis- 
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posed  of  the  said  messuage,  closes,  and  hereditaments,  or  £M*  rf  Ma», 

any  of  them,  except  as  aforesaid :  and  whereas  the  said 

in  part  recited  will  of  the  said  testator  Samuel  Cattell, 

was,  soon  after  his  decease,  duly  proved  in  the  Consistory 

Court  of  the  Bishop  of  Peterborough :  and  whereas  the 

said  testator's  widow  £.  Cattell  is  now  living :  and  whereas 

the  said  Thomas  Cattell  hath  applied  to  and   requested 

them  the  said  Richard  Webb  and  Mary   Cattell  to  take 

and  accept  of  a  conveyance  of  the  estate  and  interest  of 

him  the  said  Thomas  Cattell  of  and  in  the  said  premises, 

expectant  on  the  decease  of  the  said  E.  Cattell,  for  the 

term  and  upon  the  trusts  and  in  manner,  and  to  and  for  the 

intents  and  purposes  hereinafter  mentioned,  which  they 

have  consented  and  agreed  to  do : — Now  this  indenture 

witnesseth,  that  in  pursuance  and  execution  of  the  said 

request  and  agreement,  and  in  consideration  of  the  sum  of 

lOs.  of  lawful  money  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  current  in  Great  Britain,  to  the  said 

Thomas  Cattell  in  hand  well  and  truly  paid  by  the  said 

R,  Webb  and  M.  Cattell  at  or  before  the  execution  of 

these  presents,  the  receipt  whereof  he  the  said  Thomas 

Cattell  doth  hereby  acknowledge,  and  for  divers  other 

good  causes  and  considerations  him  hereunto  moving :  he 

the  said  Thomas  Cattell  hath  granted,  bargained,  sold, 

aliened,  released,  and  confirmed,  and  by  these  presents 

doth  grant,  bargain,  sell,  alien,  release,  and  confirm  unto 

the  said  Richard  Webb  and  Mary  Cattell,  their  heirs  and 

assigns,  all   that  the  remainder  or  reversion  expectant 

upon  and  to  take  effect  in  possession  immediately  from 

and  after  the  decease,  or  other  sooner  determination  of  the 

life-estate  of  the  said  E.  Cattell,  of  him  the  said  T. 

Cattell,  of  and  in  all  that  messuage  or  dwelling-house, 

with  the  farm-yards  and  appurtenances,  situate,  standing, 

and  being  in  the  parish  of  Daventry  aforesaid,  late  in  the 

tenure  or  occupation  of  the  said  Samuel  Cattell,  deceased, 

and  now  of  the  said  E.  Cattell,  his  widow,  and  also  of  and 
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Aeft.  ^  PiMft  in  those  two  closet,  with  the  appurtenances,  in  the  lale 
new  inclosure  of  Daventry  aforesaid,  called  the  first  close 
and  middle  close,  late  also  in  the  tenure  and  occupation 
of  the  said  Samuel  Cattell,  deceased,  aod  now  of  ■  ■  ■< 
together  with  all  and  singular  houses,  &c«,  all  which  said 
messuage  or  dwelling-house,  with  the  appurtenances  so 
in  remainder  or  reversion,  expectant  as  aforesaid,  are 
now  fully  and  legally  vested  in  them  the  said  R.  Webb 
and  Mary  Cattell,  by  virtue  of  a  bargain  and  sale  to  thens 
thereof  made  for  one  whole  year,  in  consideration  of  five 
shillings,  by  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents,  commencing  from 
the  day  next  before  the  day  of  the  date  thereof,  and  exe- 
cuted before  these  presents,  and  by  force  and  virtue  of 
the  statute  made  for  transferring  uses  into  possession,  and 
also  of  and  in  the  rents,  issues,  profits,  and  proceeds  to 
arise  and  become  payable  for  or  in  respect  of  the  same 
hereditaments  and  premises,  or  any  part  thereof :  to  have 
and  to  hold  the  remainder  or  reversion,  expectant  as 
aforesaid,  of  and  in  the  said  messuage  or  dwelling-house, 
closes,  hereditaments,  and  premises  so  hereby  granted 
and  released,  or  mentioned  or  intended  so  to  be,  with  all 
and  every  the  rights,  members  and  appurtenances,  to 
the  same  belonging,  unto  and  to  the  use  of  them  the 
said  R.  Webb  and  Mary  Cattell,  their  heirs  and  assigns, 
for  and  during  the  natural  life  of  the  said  Thomas 
Cattell,  upon  the  trusts  nevertheless,  and  to  and  for  the 
ends,  intents,  and  purposes  hereinafter  mentioned,  ex* 
pressed,  and  declared  of  and  concerning  the  same,  via., 
upon  trust  that  they  the  said  Richard  Webb  and  Mary 
Cattell,  their  heirs  and  assigns,  do  and  shall,  as  soon  as 
conveniently  may  be  after  the  determination  of  the  life- 
estate  of  the  said  E.  Cattell  of  and  in  the  said  heredita- 
ments and  premises,  on  his,  her,  or  their  own  proper 
authority,  and  without  the  concurrence  or  further  power 
of  him  the  said  T.  Cattell,  let  out  and  demise  the  said 


HILARY  TBRMy  2  VICT.  789 

BMsraage  or  dwelling-house,  close,  hereditaments,  and  BmA.  •/  Fhtm, 
premises,  either  together  or  separately,  from  year  to  year, 
or  for  any  term  not  exceeding  the  natural  life  of  him  the 
said  T.  Cattell,  to  responsible  tenants,  for  the  best  rent 
that  can  be  obtained  for  the  same,  and  upon  trust  to  re* 
eeive  the  rents  and  profits  thereof  yearly  and  every  year 
as  they  shall  become  due  and  payable,  during  the  natural  life 
of  the  said  Thomas  Cattell,  and  thereout  in  the  first  place 
to  pay  and  discharge  the  said  annuity,  or  clear  yearly  rent- 
charge  of  S/.,  charged  upon  the  hereditaments  and  premises 
in  and  by  the  said  in  part  recited  will  of  the  said  Samuel 
CatteU,  and  also  to  psy  and  discharge  all  the  bills  to  be 
incurred  in  repairing  and  keeping  the  said  hereditaments 
and  premises  in  good  tenantable  repair;  and,  afterpay- 
ment thereof,  to  retain  and  reimburse  to  themselves  re- 
spectively all  costs,  charges,  and  expenses,  which  they,  or 
either  of  them,  shall  or  may  incur,  sustain,  or  be  put  unto 
in  or  about  the  execution  of  the  trusts  hereby  in  them  re- 
posed; and  upon  further  trust,  after  the  payments 
aforesaid,  to  pay  the  whole  of  the  said  residue  of  the 
said  rents  and  profits  unto  him  the  said  Thomas  Cat- 
tell, his  executors,  administrators,  or  assigns.  And 
it  is  hereby  expressly  declared  and  agreed  by  and 
between  the  said  parties  to  these  presents,  that  the 
estate  and  interest  of  them  the  said  R.  Webb  and 
Mary  Cattell,  of  and  in  the  said  hereditaments  and  pre- 
mises, shall  not  extend,  nor  shall  any  thing  herein- 
contained  be  construed  to  extend,  to  any  further  period 
than  during  the  natural  life  of  the  said  T.  Cattell,  and 
that  the  same,  and  the  trusts  of  the  present  deed,  shall 
immediately  upon  the  decease  of  the  said  Thomas  Cattell 
cease,  determine,  and  be  absolutely  void  to  all  intents  and 
purposes  whatsoever. 

This  deed  purported  to  be  executed  by  Thomas  Cat* 
tell,  Richard  Webb,  and  Mary  Cattell.  No  evidence 
was  given  on  either  side  as  to  the  consideration  of  the 


V, 

Cattell. 
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Sieh.  of  Pleat,  deed.  Mary  Cattell  is  the  defendant's  sister,  the  same  who 
,^^V^  is  mentioned  in  the  will  of  Samuel  Cattell.  E.  Cattell,  the 
CoRRALL  widow  of  Samuel  Cattell,  receivedthe  rents  and  profits  of 
this  estate  until  her  death  in  1833.  Since  her  death, 
both  Mary  Cattell  and  the  defendant  have  claimed  to 
receive  them.  Mary  Cattell  actually  received  the  first 
quarter's  rent«  and  accounted  for  it  to  the  defendant,  after 
deducting  what  was  due  in  respect  of  her  annuity ;  since 
that  the  tenant  has  paid  to  the  defendant.  In  the  month 
of  February  1836,  the  defendant  advertised  the  premises 
in  question  to  be  sold  by  public  auction.  On  the  day  of 
the  sale,  and  before  it  took  place,  the  plaintiff  agreed 
to  purchase  them  by  private  contract ;  and  on  the  25th 
February,  1836,  an  agreement  in  writing  was  signed  by 
the  plaintiff  and  defendant,  of  which  the  following  is 
a  copy : — 

*'  Freehold  Farm  and  Premises  at  Daventry. 

**  To  be  sold  by  auction,  by  Mr.  Dennis,  on  Thursday 
the  S5th  of  February  next,  at  5  o'clock  in  the  afternoon, 
at  the  Goat  Inn,  Northampton,  (unless  previously  disposed 
of  by  private  contract),  subject  to  such  conditions  as  will 
be  then  produced,  all  those  two  closes  of  freehold  arable 
and  pasture  land,  containing  by  admeasurement  8  acres,  a 
httle  more  or  less,  together  with  the  house,  barn,  shed, 
and  other  out^buildings,  all  brick-built  and  tiled,  in  good 
repair,  and  now  let  to  respectable  yearly  tenants.  It  is 
subject  to  a  rent«charge  of  21,  per  annum,  payable  half- 
yearly  to  a  female  now  about  65  years  of  age.  The 
above  property  is  most  eligibly  situated  for  investment,  on 
the  Newnham  Road,  in  the  parish  of  Daventry,  and  is  only 
850  yards  from  the  Holyhead  road,  and  about  three- 
quarters  of  a  mile  from  Daventry,  and  is  well  supplied  vrith 
water.  A  portion  of  the  purchase  money  may  remain  on 
security  of  the  estate,  if  desired  by  the  purchaser.  For 
further  particulars  apply  (if  by  letter  post  paid)  to  Mr.  W. 
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Button,  Saracens-Head  Inn,  Daventry,  and  to  Mr.  Henry  BMtk.  ^  fuq$, 
Becke,  solicitor,  Northampton. 

"  That  the  purchaser  shall  at  his  or  her  own  expense, 
upon  payment  of  the  remainder  of  the  purchase  money 
as  hereinafter  mentioned,  have  a  proper  conveyance  and 
assurance ;  but  if  the  completion  of  the  purchase  shall  be 
delayed  beyond  the  time  above  fixed  for  the  completion 
thereof,  the  vendor  shall  be  entitled  to  interest  upon  the 
purchase  money  remaining  unpaid,  after  the  rate  of  4/. 
per  cent,  per  annum,  from  that  time  to  the  day  when  such 
money  shall  be  actually  paid.  That  the  premises  to  be 
sold  having  been  taken  in  exchange  by  Samuel  Cattell, 
deceased,  the  father  of  the  vendor,  under  an  award  made 
pursuant  to  an  act  of  Parliament,  42  Geo.  3,  for  dividing 
and  inclosing  the  open  and  common  fields  of  Daventry, 
and  which  award  bears  date  the  30th  of  April,  18S8,  the 
abstract  of  title  will  commence  with  an  extract  from  the 
award,  and  the  purchaser  shall  not  be  at  liberty  to  require 
any  earlier  title  to  be  shewn,  either  to  the  premises  to  be 
sold,  or  the  property  in  respect  of  which  they  were 
awarded,  or  for  the  allotments  for  which  they  were  taken 
in  exchange,  or  the  property  in  respect  of  which  those 
allotments  were  awarded,  nor  make  any  objection  on 
account  of  such  exchange,  nor  require  any  copy  of  the 
said  act  to  be  produced,  or  any  evidence  of  the  award 
having  been  made  pursuant  thereto.  That  the  premises 
are  to  be  sold  subject  to  a  yearly  rent  or  annual  sum  of  2/., 
payable  during  the  life  of  Mary  Cattell,  the  sister  of 
Thomas  Cattell  the  vendor;  and  which  said  Mary  Cattell 
having  given  notice,  that  in  consequence  of  a  certain 
alleged  indenture  bearing  date  August  19th,  1817,  whereby 
she  alleges  the  said  Thomas  Cattell  conveyed  all  his  estate 
and  interest  in  the  premises  now  offered  for  sale  unto  one 
Richard  Webb  (now  deceased),  and  the  said  Mary  Cattell, 
for  the  term  of  his  the  said  Thomas  CattelVs  natural  life, 
upon  certain  trusts  in  the  said  alleged  indenture  contained, 

VOL.  IV.  D  D  D  M.  W» 
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Jbii.  rf  Pk€$9  and  that  no  conveyance  of  the  above  premises  could  be 
*  ^  made  without  the  concurrence  of  her  the  said  Mary 
CffM^itt  Catteli,  and  who  thereby  declared  she  should  refuse  to 
QAmUm  ^^c^ute  any  such  conveyancci  the  said  Thomas  Catteli 
declared  that  the  said  alleged  indenture  is  a  fabrication, 
and  has  made  his  solemn  affidavit  that  he  never  executed 
any  such  indenture,  and  that  such  indenture  as  far  as  con- 
cerns any  supposed  signature,  or  mark  of  the  said  Thomas 
Cattell  is  a  forgery ;  and  the  opinion  of  Sir  John  Camp« 
belly  bis  Majesty's  Attorney-General,  and  Mr.Koe,  of  the 
Chancery  Bar,  have  been  taken  as  to  the  necessity  of  the 
said  Mary  Cattell  concurring  in  the  sale,  and  the  opinions 
of  botbj  copies  of  which  will  be  produced  at  the  sale,  were 
in  favour  of  the  said  Thomas  Cattell  being  able,  by  virtue 
of  the  provisions  of  the  recent  statute  for  abolishing  fines 
and  recoveries,  to  make  a  good  title  to  the  said  premises 
without  the  sanction  and  concurrence  of  the  said  M. 
Cattell,  and  the  vendor  is  also  prepared  to  prove,  that  on 
the  trial  of  a  certain  action  of  replevin  in  Such  v.  the 
said  Mary  Cattell  and  another,  at  the  last  Northampton- 
shire Summer  Assizes,  the  presiding  Judge,  Mr.  Justice 
Yaughan,  expressed  himself  favourably  to  the  right  of  the 
said  Thomas  Cattell  to  convey  without  the  concurrence  of 
the  said  Mary  Cattell ;  the  purchaser,  therefore,  shall  not 
make  any  objection  on  account  of  the  said  alleged  inden- 
ture, nor  be  entitled  to  call  for  any  sanction,  concurrence, 
release  or  other  assurance,  act  or  deed  whatever,  by  or 
from  the  said  Mary  Cattell ;  but  if  the  purchaser  shall 
think  fit,  in  order  to  indemnify  him  or  her  against  all 
actions,  suits,  and  other  proceedings,  claims,  and  demands 
by  the  said  Mary  Cattell^  a  portion  of  the  purchase-money 
(not  exceeding  the  sum  of  200/.)  may  remain  as  a  charge 
by  way  of  mortgage  on  the  premises,  at  interest  after  the 
rate  of  4^  per  cent,  per  annum,  payable  to  the  said 
Thomas  Cattell,  his  executors,  administrators,  or  assigns, 
and  that  such  charges,  at  the  option  of  the  purchaser^  shall 
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remain  on  luch  aecurity  during  the  life  of  the  said  Mary  Etta,  tf  PUatt 

Cattell,  and  for  a  period  not  exceeding  13  months  after 

her  decease,  but  the  purchaser  is  to  be  at  liberty  at  any 

time^  by  giving  6  months  notice  in  writing  to  the  said 

Thomas  Cattell,  his  executors,  administrators,  or  assigns, 

to  pay  off  the  said  mortgage. 

**  That  all  conveyances,  surrenders,  and  other  assurances 
which  may  be  required  by  the  purchaser,  shall  be  pre- 
pared by  and  at  the  expense  of  the  purchaser.  That  if 
any  error  or  mis-statement  shall  be  discovered  in  the  quan- 
tities or  the  description  of  the  property  to  be  sold,  or  in 
the  out-goings  thereof,  the  same  shall  not  vitiate  the  sale, 
but  a  reasonable  compensation  shall  be  taken  or  given,  as 
the  case  may  require.  That  if  the  purchaser  shall  fail  or 
neglect  to  comply  with  the  above  condition,  the  deposit- 
money  of  such  purchaser  shall  thereupon  become  forfeited 
to  the  vendor,  who  shall  thereafter  be  at  full  liberty,  with 
or  without  notice,  to  re-sell  the  premises  by  public  auction 
or  private  contract,  and  if,  on  such  re-sale,  there  should 
be  any  deficiency,  the  purchaser  so  failing  or  neglecting 
as  aforesaid  shall  make  good  such  deficiency  to  the  ven- 
dor, and  all  expenses  attending  such  re-sale,  and  it  shall 
not  be  necessary  previously  to  tender  a  conveyance  to 
such  purchaser.  But  in  case  the  purchaser  at  the  pre- 
sent sale  shall  be  dissatisfied  with  the  title  deduced  to 
the  premises,  or  shall  require  any  evidence  not  in  the 
vendor's  possession,  the  vendor  will  be  at  liberty,  if  he 
think  fit,  to  rescind  the  contract  of  such  purchaser, 
and  to  return  to  him  or  her  his  or  her  deposit-money, 
without  interest,  and  his  or  her  moiety  of  the  auction 
duty,  in  full  satisfaction  of  all  claims  and  demands  what- 
soever. 

"  Memorandum — We,  the  undersigned,  do  hereby  agree 
as  follows :  that  the  undersigned  Christopher  Corrall  shall 
be  the  purchaser  of  the  within  mentioned  farm  and  pre- 
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SxdL  rf  PUat,  mises.  at  or  for  the  price  or  sum  of  490/. ,  on  the  stipula- 

4QOQ 

tions  and  conditions  above  specified,  and  the  undersigned 
Thomas  Cattell  shall  and  will  sell  to  the  said  C.  Corrall 
the  said  farm  and  premises,  at  the  sum  of  490Z.,  on  the  sti- 
pulations and  condition  within  specified — 30/.  to  be  paid 
down  in  part  of  the  purchase«money,  and  the  purchase  to 
be  completed  on  the  6th  of  April  next,  all  outgoings  to 
that  day  to  be  cleared  by  the  vendor:  all  other  stipulations 
between  the  parties  as  above  particularly  specified,  save 
and  except  the  first,  second,  and  third  conditions,  which 
are  hereby  agreed  to  be  struck  out,  and  also  the  memo- 
randum following  the  tenth  condition.  Dated  this  S5th 
February,  1836. 

''Christopher  Corrall. 
Thomas  Cattell.'* 

In  pursuance  of  this  agreement,  the  30/.  sought  to  be 
recovered  in  this  action  was  paid  by  the  plaintiff  to  the 
defendant,  as  a  deposit  in  part  payment  of  the  purchase- 
money.  The  jury  found  on  the  trial  a  verdict  for  the 
plaintiff  for  30/.^  and  found  that  the  deed  of  the  19th  of 
August,  1817,  was  the  deed  of  the  defendant  Thomas 
Cattell. 

The  question  for  the  Court  is,  whether,  under  the 
above  circumstances,  the  plaintiff  is  entitled  to  recover  his 
deposit  of  30/.  If  so,  then  the  verdict  for  the  plaintiff  is 
to  stand ;  if  not,  then  a  nonsuit  to  be  entered. 

The  points  stated  for  argument  on  the  part  of  the  plain- 
tiff were  as  follows: — 

The  questions  for  the  opinion  of  the  Court  are,  first, 
whether  the  defendant,  without  the  concurrence  of  Mary 
Cattell,  can  make  a  good  title  to  the  plaintiff. 

Secondly,  whether,  after  having  represented  to  the 
plaintiff  that  the  deed  of  the  date  of  August,  1817,  was  a 
forgery,  the  defendant  can  compel  the  plaintiff,  who  pur- 
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chased  under  the  faith  of  that  representation^  to  accept  'm^  ^  ^Imt* 
the  title,  the  jury  having  found  that  the  deed  was  a  valid 
one,  and  executed  by  the  defendant. 

The  points  to  be  argued  on  behalf  of  the  defendant 
were — ^first,  that  the  plaintiff  is  precluded  by  his  agree- 
ment from  making  any  objection  to  the  defendant's  title 
to  the  estate  in  question,  founded  upon  the  indenture  of 
the  19th  of  August,  1817,  or  upon  the  refusal  of  Mary 
Cattell  to  join  in  the  conveyance  to  him. 

Secondly,  that,  considering  the  plaintiff  not  to  be  pre- 
cluded, the  defendant  can  make  a  good  title  to  the  estate 
in  question,  having  full  power  to  dispose  of  it  in  fee  sim- 
ple, under  the  provisions  of  the  statute  3  &  4  Will.  4, 
c  74,  the  act  for  the  abolition  of  fines  and  recoveries,  with- 
out the  concurrence  of  Mary  Cattell. 

Thirdly,  that  no  objection  to  the  defendant's  title  can 
arise  from  the  conveyance  to  M.  Cattell,  it  being  volun- 
tary and  without  consideration,  and  consequently  void 
against  a  purchaser,  even  with  notice  of  it,  under  the  sta- 
tute 27th  Eliz.  c.  4w 

The  case  was  argued  in  Michaelmas  Term  last,  by 
Hodgion  for  the  plaintiff,  and  Waddingion  for  the  de- 
fendant; but  as  the  points  taken  on  the  argument  are  fully 
adverted  to  in  the  judgment,  and  as  upon  some  of  them 
no  opinion  has  been  given,  it  has  not  been  thought  neces- 
sary to  state  the  arguments  at  length. 

The  judgment  of  the  Court  was  delivered  in  this 
term  by 

Lord  Abingbr,  C.  B. — This  was  a  special  case  upon  an 
action  for  money  had  and  received,  to  recover  SO/.,  the 
deposit  paid  by  the  plaintiff  upon  a  contract  to  purchase 
an  estate  from  the  defendant.  The  case  states,  that  by  the 
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jBseft.  9f  VUm^  will  of  the  derendant's  father,  the  estate  in  question  was 
M  devised  to  him  after  the  decease  of  his  mother,  and  to  his 
issue  in  tail,  subject  to  a  payment  of  2/.  a-year  to  his 
sister,  M.  Cattell.  During  the  life  of  the  mother,  the  de- 
fendant, by  a  conveyance  duly  made,  assigned  the  estate 
for  his  own  life  to  his  sister,  Mary  Cattell,  and  R.  Webb, 
upon  trust  to  receive  the  rents  and  apply  them  to  keep 
the  tenements  in  repair,  to  pay  to  Mary  Cattell  an  an« 
nuity  of  2/.,  and  to  pay  the  residue  to  the  defendant  after 
his  mother's  death.  Mary  Cattell  (Webb  being  dead), 
received  the  rents  for  a  short  time,  since  which  they 
have  been  received  by  the  defendant.  In  the  month  of 
February,  1836,  the  defendant  advertised  the  estate  for 
sale,  and,  on  the  25th  of  the  same  month,  the  plaintiff  pur« 
chased  it  upon  the  following  contract.  [The  learned  Judge 
here  stated  the  contract.]  The  plaintiff  paid  the  deposit  of 
30/.  now  sought  to  be  recovered,  and  the  question  is, 
whether  upon  the  objections  he  has  urged^  the  money 
ought  to  be  returned. 

In  the  first  place,  he  contends  that  the  agreement  con« 
tained  a  tvarranty  that  the  deed  of  conveyance  to  Mary 
Cattell  was  a  forgery  :  and  that  the  jury  having  found  the 
deed  to  be  genuine,  he  was  entitled  to  rescind  the  con- 
tract, and  to  recover  back  the  deposit ;  and  in  the  second 
place,  he  insists  that,  the  deed  being  genuine,  the  defend* 
ants  could  not  make  the  title  which  he  stipulated  by  the 
agreement  to  make,  and  therefore  the  plaintiff  was  equally 
entitled  to  recover. 

Upon  the  first  question,  we  think  that  whether  the 
representation  of  the  deed  being  a  forgery  be  a  warranty, 
upon  which  the  plaintiff  may  maintain  an  action^  or  not, 
the  plaintiff  has  no  right  to  rescind  the  contract,  because  it 
turns  out  to  be  untrue.  For  we  think  that,  looking  at  the 
whole  of  the  contract,  and  especially  at  the  provision  for 
the  contingency  of  the  deed  being  genuine,  it  was  the 
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intention  of  the  parties,  that  the  yendor  is  to  take  the  Satk.  pf  pihu^ 

1839 
ettatei  whether  the  deed  were  genuine  or  not,  retaining     s^.,^,^^J^ 

part  of  the  purchase-money  on  mortgage  as  an  indemnity*      CoeraiiIi 

Though  the  deed  be  genuine,  the  defendant  stipulates      CAnn.u 

that  he  will  not  make  the  existence  of  it  any  ground  of 

objection  to  the  title.    Therefore,  if  the  defendants  could 

make  a  title  supposing  that  deed  not  to  exist,  the  plaintiff 

is  bound  to  accept  it. 

The  warranty,  therefore  (if  it  be  one),  does  not  go  to 
the  whole  of  the  consideration  for  the  payment  of  the  de- 
posit, and  the  breach  of  it  does  not  give  the  plaintiff  a 
right  to  recover  as  upon  a  total  failure  of  consideration, 
but  a  right  of  action  only  for  the  amount  of  the  damages 
actually  sustained  thereby. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to 
a  yerdict  on  the  second  ground  insisted  upon  in  argument, 
yiz.,  that  the  deed  being  genuine,  the  defendant  was  not 
able  to  make  that  title  which  he  stipulated  for  by  the 
agreement.  Upon  this  it  has  been  very  ingeniously 
argued,  that  the  defendant  having  parted  with  his  life- 
estate  altogether,  or  at  least  parted  with  the  legal  interest, 
was  not  in  a  condition  to  have  suffered  a  recovery  to  bar 
the  reversion  upon  his  estate-tail  to  his  elder  brother,  who 
is  alive,  and  that  the  statute  for  abolishing  fines  and  reco* 
veries  will  not  help  him  out  of  the  difficulty,  either 
because  Mary  Cattell  is  a  protector  of  the  settlement, 
within  the  meaning  of  that  act,  who  will  not  join,  or 
because  there  is  no  protector  of  the  settlement,  and  there* 
fore  the  act  does  not  apply. 

But  we  are  of  opinion  that  it  is  not  necessary  to  decide 
these  nice  questions ;  because  the  agreement,  after  stat- 
ing the  opinions  of  the  Attorney-General  and  Mr.  Koe, 
and  an  intimation  of  an  opinion  of  Mr.  Justice  Vaughan, 
that  under  the  statute  for  the  abolition  of  fines  and 
recoveries,  a  good  title  could  be  made  without  the  con- 
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nkeh.  of  PiMUt  currence  of  M.  Cattell,  provides, ''  that  the  purchaser 
1839 

shall  not  make  any  objection  on  account  of  the  alleged 

indenture: "  we  think  that,  according  to  the  ordinary  signi- 
fication  of  these  words,  every  species  of  objection  to  the 
title,  on  the  part  of  the  purchaser,  arising  out  of  the 
alleged  deed,  is  interdicted,  and  he  is  therefore  precluded 
from  insisting,  either  upon  the  existence  of  the  deed,  or 
upon  its  legal  effect  and  operation,  as  a  defect  in  the  title 
which  he  has  agreed  to  take  ; — and  this  interpretation  is 
perfectly  consistent  with  every  other  part  of  the  agree- 
ment, and  is  by  no  means  unreasonable.  The  plaintiff 
may  have  been  imprudent  in  entering  into  a  contract 
whereby  he  may  be  forced  to  take  a  defective  title :  but 
he  has  himself  only  to  blame,  for  he  either  knew  of  the 
supposed  defect,  or  had  the  means  of  knowing  it  if  he 
had  chosen  to  use  them,  by  perusing  the  cases  submitted 
for  the  opinion  of  the  learned  counsel  above  referred  to. 

If  we  adopt  this,  which  we  think  the  true  construction 
of  the  contract,  the  defendant  has  made  out  such  a  title 
as  he  agreed  to  do,  for  he  clearly  had  the  power  of  con* 
veying  in  fee  under  the  statute  for  the  abolition  of  fines 
and  recoveries,  if  it  had  not  been  for  the  previous  convey- 
ance  to  Mary  Cattell :  and  the  existence  and  effect  of  that 
conveyance  were  the  only  objections  to  a  title  in  fee 
simple,  and  these  objections  the  plaintiff  has  waived. 
The  plaintiff,  therefore,  cannot  recover  back  the  deposit, 
on  the  ground  that  the  defendant  could  not  make  the  title 
which  he  stipulated  to  make. 

Judgment  for  the  defendant. 
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Biek.  of  PiMf , 
1839. 


VACATION  SITTINGS  AFTER  HILARY  TBRM  (a). 


Palmer  v.  The  Grand  Junction  Railway  Company. 

C/ASE. — The  declaration  stated  that  the  defendants.  By  the  statute 
before  and  at  the  time  of  the  committing  of  the  grievances  (locti  and%r-' 
by  the  defendants  thereinafter  mentioned,  were  the  owners  J^e^iJlnd  **^* 
and  proprieton  of  a  certain  railway^  to  wit,  &c.  &c.,  and  Junction  R«il- 
of  certain  engines  and  carriages  used  by.  them  for  the  mn  empowered 
carriage  and  conveyance  therein   and  thereon,  of  pas-  |^i|!||^'f^a, 
sengers,  cattle,  goods  and  chattels,  in,  upon,  and  along  ^>nington  to 
the  said  railway,  from  a  certain  place,  to  wit,  Liverpool  by  lection 
to  a  certain  other  place,  to  wit,  Birmingham,  and  from  empovwedto 
Birmingham  to  Liverpool,  for  hire  and  reward  to  them  J^*^**^[J^ 
the  defendants  in  that  behalf;  and  being  such  owners  and  "  for  all  artidet, 
proprietors  of  the  said  railway,  and  the  said  engines  and  thingt  carried 
carriages,  for  the  purpose  aforesaid,  the  plaintiflP  hereto-  ^^^um-,"^ 
fore,  and  before  the  commencing  of  the  said  grievances,  ^L"^^^ 

loo  the  Com* 

and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  ptny  are  em- 
caused  to  be  delivered  to  the  said  defendants,  and  the  said  ^Zl  carrkn ' 
defendants  then  received  from  the  plaintiff,  divers,  to  wit,  iJJj'^'ih^JJ^* 

iftheyihall 
think  proper  to  use  engines,  &c.,  to  carry  and  conTey  upon  the  railway  all  such  passengers,  cattle, 
goods,  wares,  and  merchandise,  articles,  matten,  and  things  as  shall  be  offered  to  them  for  that  pur- 
pose, upon  certain  reasonable  charges ;"  by  the  2 1 4th  section, ' '  no  action,  suit,  or  information,  nor  any 
other  proceeding  of  what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted  against  any 
person /or  any  thing  done  or  omitted  to  be  done  in  pursuance  of  the  act,  or  in  the  ezecudon  of  the 
poweraor  authorities,  or  any  of  the  orders  made,  given,  or  directed  in,  by,  or  under  the  act,  unless 
fourteen  days*  previous  notice  in  writing  shall  be  given  by  the  parties  intending  to  commence  or 
prosecute  such  action,  &c.,  nor  unless  such  action,  &c.  shall  be  brought  within  three  months;"  and 
by  the  215th  section,  power  to  tender  amends  is  given.  Under  the  156th  section,  the  Company 
became  carriers  themselves.  In  nn  action  against  the  Company  (alleging  them  to  be  owners 
and  proprietors  of  the  railway)  for  not  safely  carrying  and  conveying  some  horses  in  their 
carriages  on  the  railway,  whereby  one  was  killed  and  others  were  injured:— J7etf,  that  the 
Company  were  not  entitled  to  notice  of  action,  as  for  a  thing  done  or  omitted  to  be  done  in  pur« 
suance  of  the  act;  and  that,  not  having  restricted  their  liability  by  any  special  contract,  they  were 
subject  to  the  liabilities  of  carriers  at  common  law. 

At  the  trial,  there  was  contradictory  evidence  as  to  whether  a  ticket,  by  which  the  Company 
sought  to  limit  their  liability,  had  been  delivered  to  the  son  of  the  plaintiff,  and  the  learned  Judge 
left  it  to  the  jury  to  say  whether  it  was  delivered  to  him  or  not: — Held,  that  it  was  no  mis- 
direction in  not  directing  them  to  find  whether  it  was  read  over  and  explained  to  htm. 

(a)  Uader  the  authority  of  the  stat.  1  &  2  Vict.  c.d2. 
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5mA«  Iff  Pktut  nine  horses  of  the  plaintiiFy  of  great  value,  to  wit,  of  the 
s^..,,*^  yalue  of  500/.,  io  be  safely  and  securely  carried  and  con^ 
Palmer  veyed  by  the  defendants,  in  and  upon  the  said  carriages. 
The  Grand  ^^  &"^  ^y  ^he  said  railway,  from  Liverpool  aforesaid  to 
Railwat^Co  B>r™*^g*^*'"^  aforesaid,  crurf  Mere,  to  wit,  at  Birmingham 
aforesaid,  to  be  safely  and  securely  delivered  far  the  plain" 
tifft  for  certain  reasonable  reward  to  the  defendants  in 
that  behalf,  and  thereupon  it  became  and  was  the  duty  of 
the  defendants  safely  and  securely  to  carry  and  convey 
and  deliver  for  the  plaintiff  at  Birmingham  aforesaid,  the 
said  horses  of  the  plaintiff.  Breach,  that  the  defendants, 
not  regarding  their  duty  in  that  behalf,  did  not  use  due  or 
proper  care  in  and  about  the  carriage  and  conveyance 
of  the  said  horses  of  the  plaintiff  from  Liverpool  afore- 
said  to  Birmingham  aforesaid,  but  took  so  little  and  such 
bad  care  in  and  about  the  carrying  and  conveying  the 
said  horses  of  the  plaintiff,  and  in  conducting,  managing, 
and  directing  their  the  defendant's  said  carriages  in  and 
upon  and  along  the  said  railway,  that  the  carriages  which 
contained  the  said  horses  of  the  plaintiff,  were  then  thrown 
and  cast  with  great  force  and  violence  off  and  from  the 
said  railway,  and  over  and  down  a  certain  embankment 
and  bank  down  to  and  upon  the  ground,  and  then  were 
crushed  and  broken  to  pieces,  and  thereby  one  of  the 
horses  of  the  said  plaintiff,  of  great  value,  to  wit,  &c.  was 
then  killed,  and  the  residue  of  the  said  horses  of  the 
plaintiff}  of  great  value,  to  wit,  &c.  were  then  greatly 
bruised,  lacerated,  cut,  strained,  and  injured,  and  dete- 
riorated in  value,  and  rendered  and  became  wholly  useless 
to  the  plaintiff.  The  declaration  then  alleged  damage 
which  the  plaintiff  had  sustained  by  the  clothing  and 
harness  attached  to  the  horses  being  torn  and  damaged, 
and  the  expense  of  medicine  and  attendance  provided 
for  the  horses,  and  of  the  loss  of  gains  and  profits  which 
otherwise  would  have  been  obtained  for  the  use  of  the 
horses* 
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Pleas,  l8t»  not  guilty;  2nd\y,  that  the  defendants  did  JUck.  ^ P9$u, 
not  receive  from  the  plaintiff  the  said  horses,  or  any  of    ^    ^     m 
them,  to  be  safely  and  securely  carried  and  conveyed  by       ?alum% 
the  defendants  in  and  upon  the  said  carriages,  on  and  by    xrb  Obaii» 
the  said  railway,  from  Liverpool  aforesaid  to  Birmingham    »i°""*®!L 
aforesaid,  and  then,  to  wit,  at  Birmingham  aforesaid,  to 
be  safely  and  securely  delivered  for  the  plaintiff,  in  man« 
ner  and  form  as  the  plaintiff  hath  in  his  declaration  in 
that  behalf  alleged ;  upon  which  pleas  issues  were  joined. 

At  the  trial  before  Tindal^  C.  J.,  at  the  last  Summer 
Assizes  for  the  country  of  Warwick,  it  appeared  that  the 
plaintiff  was  a  horse-dealer  at  Northampton,  and  upon  the 
13th  of  February,  having  some  horses  at  Liverpool,  he 
applied  at  the  booking-K)ffice  of  the  defendants  there,  who 
were  carriers  upon  the  line,  and  also  the  owners  and  pro- 
prietors of  the  Grand  Junction  Railway,  and  were  incor- 
porated by  an  act  of  3  Will.  4,  c.  34,  (local  and  personal), 
to  have  some  horses  carried  by  their  railway  to  Birming* 
ham.  Nine  horses  were  accordingly  booked,  and  10/.  \0s. 
paid  for  their  carriage,  to  go  by  a  train  from  Liverpool 
at  half-past  four  in  the  afternoon ;  at  which  time  they 
left,  with  the  plaintiff's  son  in  attendance  upon  them,  the 
horses  having  been  placed  in  three  horse*bozes,  being  a 
kind  of  caravan  constructed  for  the  purpose  on  four 
wheels  and  adapted  to  the  railway.  The  train  proceeded 
safely  until  within  a  few  miles  of  Birmingham,  when,  as  it 
was  proceeding  at  about  the  usual  rate,  the  engine  was 
suddenly  thrown  off  the  rails,  in  consequence  of  coming  in 
contact  with  a  horse,  which  had  strayed  from  an  adjoining 
field,  and  lain  down  upon  the  railway.  The  engine, 
tender,  and  horse-boxes,  were  thrown  off  the  rails, 
and  running  down  the  embankment  into  the  adjoining 
field,  were  instantly  overturned.  One  of  the  horses  was 
killed  upon  the  spot,  and  the  rest  more  or  less  injured. 
It  appeared  that  some  labourers  in  the  employ  of  the 
Company  had  been  working  at  a  culvert  or  drain,  and 
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Saeh,  qf  pIm#,  had  taken  down  some  part  of  the  fence  which  separated 

*  ^    the  field  from  which  the  horse  had  strayed  from  the  rail*- 

Palmbk      road,  and  it  was  alleged  that  they  had  omitted  to  make 

The  Graiid    gooci  ^®  fence  when  they  discontinued  working.    There 

RailwIt^Co.  ^^^  contradictory  evidence  as  to  whether  the  following 

ticket  had  been  delivered  to  the  plaintiff's  son  at  the  time 

when  the  horses  were  booked  in  Liverpool : — 

*'  Ticket  for  horses  and  carriages. 
"  From  Liverpool  to  Birmingham — 4i  o*Clock  Train — 
February  13, 1838.  Palmer. 

''  Nine  horses  to  Birmingham — Carriage,  10/.  10^. 

"  Paid,  E.  C. 

*'  This  ticket  is  issued  subject  to  the  owners  under^ 
taking  aU  risks  of  conveyance  whatsoever ^  as  the  Com- 
pany will  not  be  responsible  for  any  injury  or  damage 
(however  caused)  occurring  to  horses  or  carriages  tra- 
velling upon  the  Grand  Junction  Line." 

The  plaintiff,  in  an  early  part  of  his  case,  tendered 
evidence  to  shew  that  the  fences  of  the  field  in  which  the 
horse  was  kept  which  had  occasioned  the  accident,  were 
in  an  insufficient  state.  This  evidence  was  objected  to,  upon 
the  form  of  the  declaration,  but  admitted, — upon  a  reserv- 
ation of  the  point,  as  the  defendants  contended, — but  on 
reading  the  report  it  did  not  appear  that  at  the  close  of  the 
plaintiff's  case  any  further  objection  was  made  that  the 
evidence  did  not  support  the  declaration,  or  that  any  leave 
had  been  given  to  move  for  a  nonsuit  upon  this  ground. 
The  defendants  further  contended,  that  by  the  S14th  sec- 
tion of  the  act,  fourteen  days'  notice  of  action  ought  to  have 
been  given.  The  learned  Judge  overruled  the  objection, 
but  gave  leave  to  move  to  enter  a  nonsuit  on  this  point. 
Two  questioni  of  fact  were  left  to  the  jury ;  1st,  wliether 
the  accident  was  occasioned  by  gross  negUgence  of  the 
defendants;  and  Sndly,  whether  the  above  ticket,  by 
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which  the  Company  sought  to  limit  their  responsibility,  ^*f^  ^PUat, 

ever  came  into  the  possession  of  the  plaintiff's  son,  or  any  ^ 

other  person  acting  for  the  plaintiff.  The  jury  found  gross  Palkkr 

negligence  in  the  defendants,  and  that  no  ticket  had  been  tbi  Orard 

given,  and  returned  a  verdict  for  the  plaintiff,  with  150/.  Ri^^^'^J'ca 
damages. 

In  Michaelmas  Term,  Hill  obtained  a  rule  nisi  for  a  non- 
suit, on  two  grounds ;  Ist,  that  the  declaration  being  against 
the  defendants  as  carriers ^  it  was  not  supported  by  evidence 
which  fixed  them  with  negligence  in  the  non-repair  of 
fences,  in  their  character  of  railway  proprietors;  and 
^dly,  that  fourteen  days'  notice  in  writing  had  not  been 
given  to  the  defendants  before  bringing  this  action.  He 
also  obtained  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction on  the  part  of  the  learned  Judge,  in  leaving  it  to 
the  jury  to  consider  whether  the  ticket  ever  came  into  the 
possession  of  the  plaintiff's  agent,  instead  of  leaving  to 
them  whether  it  was  not  read  over  or  its  contents  commu- 
nicated to  him. 

The  following  sections  of  the  act  were  adverted  to  in 
the  argument : — 

Section  154  enacts,  ''That  it  shall  be  lawful  for  the 
Company  to  demand,  receive,  and  recover,  to  and  for  the 
use  and  benefit  of  the  said  Company,  for  the  tonnage  of 
all  articles,  matters,  and  things  which  shall  be  carried  or 
conveyed  upon  or  along  the  said  railway,  or  any  part 
thereof,  any  rates  or  tolls  not  exceeding  the  following, 
viz."  [setting  them  forth]. 

Section  155  enacts, ''  That  it  shall  be  lawful  for  the  said 
Company  to  demand,  receive,  and  recover,  to  and  for  the 
use  and  benefit  of  the  said  Company,  for  and  in  respect  of 
passengers,  beasts,  cattle,  and  animals  conveyed  in  car- 
riages upon  the  said  railway,  any  tolls  not  exceeding  the 
following,  viz."  [setting  them  forth]. 
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SmA.  if  PtMf,      Section  156  enacts,  <'  That  it  shall  be  lawful  for  the 
18S9 
K,,^,,,!^    said  Company,  and  they  are  hereby  authorized,  (if  they 

PAI.KXB  shall  think  proper  to  use  and  employ  locomotive  and  other 
ThiOband  engines,  or  other  moving  power,  and  in  carriages  and 
JoiicTioM  waggoni  drawn  or  propelled  thereby,  to  carry  and  convey 
upon  the  said  railway,  all  such  passengers,  cattle,  goods, 
wares,  and  merchandise,  articles,  matters,  and  things  as 
shall  be  offered  to  them  for  that  purpose,  and  to  make 
such  reasonable  charges  for  such  carriage  and  conveyance 
as  they  may  from  time  to  time  determine  upon,  in  addition 
to  the  several  tonnages  and  tolls  hereinbefore  authorized 
to  be  charged  and  received ;  provided,  that  neither  the 
said  Company,  nor  any  other  person  or  persons  using 
the  said  railway  as  carriers,  shall  ask,  demand,  or  be  enti- 
tled to  take  (both  for  tolls  and  carriage)  any  greater  sums 
than  the  following,  that  is  to  say,"  &c. 

Section  180  enacts,  *'  That  the  said  Company  shall,  at 
their  own  expence,  so  soon  as  the  said  railway  shall  have 
been  laid  out  and  formed,  forthwith  make  and  erect,  and 
from  time  to  time  maintain,  such  and  so  many  convenient 
gates  in,  upon,  or  adjoining  the  said  railway,  and  such  and 
so  many  bridges,  arches,  hollows,  cvX^eiU^fencet,  ditches, 
drains,  and  passages  over,  under,  or  by  the  side  of,  or 
leading  to  or  from  the  said  railway,  of  such  dimensions  and 
in  such  manner  as  two  or  more  justices  of  the  peace  for 
the  counties  of  Lancaster,  Chester,  Stafford,  or  Warwick, 
within  their  respective  jurisdictions,  shall,  jupon  the  ap- 
plication of  the  owner,  lessee,  or  tenant  of  any  lands, 
mines,  or  minerals,  judge  necessary  and  appoint,  (in  case 
there  shall  be  any  dispute  about  the  same),/or  the  use  of 
the  owners  and  occupiers  of  the  respective  lands,  mines, 
and  minerals  through  or  over  which  such  railway  shall  be 
made,  and  for  the  commodious  use  and  occupation  of  their 
lands,  &c«,  on  either  side  of  the  said  railway,  or  for  pro* 
tecting  the  said  lands,  &c.  from  trespass,  or  the  cattle,  or 
other  property  of  the  owners  or  occupiers  thereof,  from 
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straying  or  eftcaping  thereout  by  reason  of  such  railway,  B»^  ^f  puq», 
or  any  matter  or  thing  to  be  done  in  pursuance  of  thia  ^ 

act;  and  all  such  gates,  &c.,  so  to  be  made  as  aforesaid,       Palmbk 
shall  from  time  to  time  and  at  all  times  thereafter  be    TnOsAiio 
maintained  in  sufficient  repair  and  condition  by  the  aud    ^l^^l^^ 
Company,"  &c. 

Section  18S  enacts,  "  That  the  said  Company  shall  and 
they  are  hereby  required,  at  their  own  expence,  after  any 
land  shall  have  been  taken  for  the  use  of  the  said  railway 
and  other  works,  to  separate  the  same  and  to  keep  the 
same  constantly  separated  from  the  lands  adjoining  to 
such  railway  and  other  works,  with  good  and  sufficient 
posts,  rails,  hedges,  ditches,  mounds,  or  other  fences,  in 
case  the  owners  of  such  land  adjoining  to  such  railway  or 
other  works,  or  any  of  them  respectively,  shall  at  any  time 
desire  the  same  to  be  fenced  off,  or  in  case  the  said  Com- 
pany shall  think  proper  so  to  fence  off  the  same  (instead 
of  erecting  gates  across  the  same),  and  shall  make  and 
maintain  all  necessary  gates  and  stiles  in  all  such  fences 
to  be  made  as  aforesaid." 

Section  S14  enacts,  "  That  no  action,  suit,  or  inForma^* 
tion,  nor  any  other  proceeding  of  what  nature  soever, 
shall  be  brought,  commenced,  or  prosecuted  against  any 
person  ybr  any  thing  done  or  omitted  to  be  done  in  pursu' 
ance  of  this  act^  or  in  the  execution  of  the  powers  and 
authorities^  or  any  of  the  orders  made,  given,  or  directed 
in,  by,  or  under  this  act,  unless  fourteen  days'  previous 
notice  in  writing  shall  be  given  by  the  party  or  parties 
intending  to  commence  and  prosecute  such  action,  suit,  or 
other  proceeding,  to  the  intended  defendant  or  defendants, 
nor  unless  such  action,  &c.,  shall  be  brought  or  com- 
menced within  three  calendar  months  next  after  the  fact 
committed,  (or  in  case  there  shall  be  a  continuation  of 
damage,  then  within  three  calendar  months  next  after  the 
doing  or  committing  such  damage  shall  have  ceased),  nor 
unless  such  action,  &C.9  shall  be  laid  and  brought  in  the 
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Sxeh.  of  Pltoi,  county  or  place  where  the  matter  in  dispute  or  cause  of 

s^^^JI^    action  shall  arise;   and  the  defendant  or  defendants  in 

Palmer      such  action,  &C.9  may  plead  the  general  issue,  and  give 

The  Gkano    ^^^^  ^^^  ^^^  ^he  special  matter  in  evidence,  at  any  trial  to 

Railwat'co    ^®  ^^^  thereupon,  and  thai  the  acts  were  done,  or  omitted 

to  be  done,  in  pursuance  of  or  by  the  authority  of  this 

act;  and  if  it  shall  so  appear,  or  if  it  shall  appear  that 

such  action,  &c«,  hath  been  brought  otherwise  than  as 

hereinbefore  directed,  then  and  in  every  such  case  the 

jury  shall  find  for  the  defendant  or  defendants." 

The  215th  section  provides,  '^  that  no  plaintiff  shall 
recover  in  any  action  for  any  irregularity,  trespass,  or 
other  wrongful  proceeding  made  or  committed  in  the 
execution  of  this  act,  or  under  or  by  virtue  of  any  power 
or  authority  hereby  given,  if  tender  of  sufficient  amends 
shall  have  been  made  by  or  on  behalf  of  the  party  or  parties 
who  shall  have  committed  such  irregularity,  trespass,  or 
other  wrongful  proceeding,  before  such  action  brought ;  *' 
and  it  then  goes  on  further  to  provide,  in  case  no  such 
tender  shall  have  been  made,  that  it  shall  be  lawful  for 
the  defendant,  by  leave  of  the  Court,  at  any  time  before 
issue  joined,  to  pay  money  intoCourt. 

Humfrey  and  Waddington  now  shewed  cause* — First, 
there  was  no  misdirection  as  to  the  delivery  of  the  ticket  for 
the  horses.  The  evidence  on  the  part  of  the  plaintiff  was, 
that  no  ticket  had  ever  been  received  at  all,  and  that  if  it 
bad  been  given  to  any  one,  it  was  to  a  stranger :  the  evidence 
of  the  defendants  contradicted  that,  and  their  witnesses 
proved  a  delivery  of  it  to  the  plaintiff's  son,  and  its  subse- 
quent receipt  from  him.  The  evidence  was  left  to  the  jury, 
and  they  believed  the  plaintiff's  witnesses.  That  was  a  ques- 
tion of  fact  peculiarly  for  the  jury,  and  they  have  decided 
it,  it  having  been  fully  left  to  them. — Secondly,  no  objec- 
tion was  taken  at  the  end  of  the  plaintiff's  case,  that  the 
evidence  shewed  negligence  on  the  part  of  the  Company 
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in  their  character  of  railway  owners,  in  not  keepbg  the  JEM.  rfPka$g 

fences  in  repair,  and  that  such  evidence  did  not  support    ^  ^^^^'  ^ 

the  allegations  in  the  declaration!  charging  them  with      Palmbe 

negligence  as  common  carriers,  for  not  safely  carrying  and    ^^^  obasd 

delivering  the  horses.     No  leave  to  enter  a  nonsuit  was     Joveriov 

BaiiiWat  COb 
given  on  any  such  objection,  and  if  such  an  objection  had 

been  made,  the  plaintiff  would  have  applied  to  have  the 
record  amended.  With  respect  to  the  more  important 
question,  whether  a  notice  of  action  ought  to  have  been 
given,  it  will  be^necessary  to  call  attention  to  the  pleadings, 
and  the  issues  raised  thereon,  in  order  to  see  whether  the 
act  of  Parliament  is  applicable  to  this  case.  The  declar- 
ation does  undoubtedly  contain  averments  that  the  defend- 
ants are  proprietors  of  the  railway,  but  in  truth  it  is  an 
action  against  them  as  common  carriers,  upon  their  com- 
mon law  liability  safely  to  carry  andQconvey.  The  first 
plea  is  not  guilty,  which  merely  puts  in  issue  the  injury 
of  the  horses.  The  second  plea  is,  that  the  defendants 
did  not  receive  the  horses  to  be  safely  and  seciirely 
carried  and  conveyed  by  them  in  and  upon  the  said 
carriages,  on  and  by  the  said  railway  from  Liverpool 
to  Birmingham,  there  to  be  safely  and  securely  delivered 
for  the  plaintiff,  modo  et  formA.  This  plea  shews  that 
the  defendants  intended  to  set  up  as  a  defence  some 
contract  by  which  their  general  liability  was  qualified,  as  by 
means  of  some  ticket  or  notice ;  and  the  plaintiff  therefore 
gave  evidence  of  gross  negligence,  for  which  they  would  be 
still  chargeable,  in  order  to  meet  the  plea,  although  they 
should  prove  under  it  a  limited  liability.  But  the  jury 
having  found  that  no  ticket  was  ever  delivered,  have  nega- 
tived the  contract  set  up  by  the  plea,  and  the  defendants* 
ordinary  liability  as  carriers  remains,  under  which  the  not 
having  safely  delivered  the  horses  is  a  breach  of  duty. 
[Parke,  B. — The  declaration  is  not  in  the  usual  form  of  a 
declaration  against  carriers.]    It  does  not  differ  from  the 
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jftwft.  «f  PiMft  common  fotmi  except  that  it  contains  an  averment  that  the 
>^  *  ^  defendants  were  proprietors  of  the  railway.  The  question 
PALma  of  negligence  must  be  thrown  out  of  the  case,  as  the 
TnQftMiD  J^^  have  found  gross  negligence,  and  that  there  was  no 
JuKonow  special  contract.  [Parker  B. — Does  the  rule  as  to  negli- 
gence apply  to  liVTs  tmmala,  as  men  or  horses?  Of  course, 
where  they  arc  stolen,  it  would ;  but  is  it  so  where  they  are 
delivered,  although  hurt  or  damaged  ?  If  misdelivered,  the 
carriers  would  be  liable :  but  they  would  not  be  liable  for  a 
mere  accident  to  a  live  animal,  supposing  the  carriage  to 
be  safe  and  good,  and  properly  conducted.]  There  is  a  dis- 
tinction as  to  passengers,  because  they  contract  for  them- 
selves, but  that  does  not  apply  to  goods  (a.)  The  plaintiff 
has  not  tied  himself  down  by  stating  the  particular  act  of 
negligence,  but  the  allegation  is  general,  which  is  sufficient ; 
S  Stark.  Evid.  202.  There  is  nothing  in  the  deckra- 
tion  charging  the  defendants  with  any  act  as  railway 
proprietors :  it  states  them  to  be  proprietors  of  the  rail- 
way, but  does  not  charge  them  with  any  act  as  such.  The 
plaintiff  is  not  therefore  precluded  from  treating  the  defend* 
ants  as  common  carriers.  Then,  the  act  of  Parliament  con- 
tains no  provision  to  restrict  or  qualify  the  liability  of  the 
Company  as  carriers :  it  merely  enables  them  (by  section 
166)  to  carry  if  they  choose,  and  to  make  certain  reason- 
able charges  for  carrying,  in  addition  to  their  tolls.  The 
legislature  having  made  no  provision  as  to  their  liability  as 
carriers,  they  must  be  left  to  their  common  law  liability. 
But  if  the  negligence  consisted  in  not  keeping  up  the 
fences,  that  is  a  duty  imposed  by  common  law,  and  not  under 
this  act  of  Parliament,  and  therefore  notice  was  not  neces- 
sary. The  214th  section  enacts,  that  no  action  &c  shall 
be  brought  "  for  any  thing  done  or  omitted  to  be  done  in 
pursuance  of  this  act,  or  in  the  execution  of  the  powers  or 

(a)  Stewart  v.  Crawley,  2  Stark,  N.  P.  C.  323,  was  the  case  of  a  dog. 
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aathoridesj  or  any  of  the  ordara  made,  gi^en  or  di-  &mA*  ^  ^^m. 
rectedt  in,  by  or  under  this  acty"  unlets  14  days  notice  ^  ^^^^'  ^ 
abaU  be  given  s  and  the  defendant  or  defendants  in  falmw 
such  action  may  plead  the  general  issocj  and  give  thia  ^^  asAao 
act  and  the  special  matter  in  evidence«  at  any  trial  to  be  ^mmwrn 
had  thereupon^  *'  and  that  the  acU  were  done,  or  omited 
to  be  done,  In  pursuance  of  or  by  the  authority  of  this  act* 
[Parie,  B«— Do  the  Company  undertake  with  the  persons 
whom  they  carry,  to  keep  the  road  clear!]  It  is  sul>- 
mitted  that  they  do :  Pamaby  y.  The  Lancaeter  Camd 
Campamy  (a).  No  notice  wat  necessary,  as  this  was  not 
"  an  act  done  or  omitted  to  be  done  "  in  pursuance  of  the 
act,  within  the  meaning  of  the  S14th  section.  The  acta 
done,  intended  by  that  section,  are  acts  beneficial  to  the 
Company,  as  excavating,  digging,  making  orders,  &c.« 
and  the  acts  omitted  to  be  done,  are  duties  of  a  bur- 
thensome  nature  imposed  by  the  act,  such  as  fencing  off 
the  railway  from  lands  adjomiog  to  it,  when  required  so 
to  do  by  the  owners,  which  is  a  burthen  imposed  upon 
them  by  the  18Snd  section.  In  Smith  ▼•  Shaw  (6), 
Bayley^  J.,  in  delivering  the  judgment  of  the  Courts  says, 
-**''  According  to  the  decisions  upon  similar  words,  a  thing 
IS  to  be  considered  as  done  in  pursuance  of  the  aet,  when 
the  person  who  does  it  is  acting  honestly  and  bona  fidet 
either  under  the  powers  which  the  act  gives,  or  in  dis^ 
charge  of  the  duties  which  it  imposes/'  Now,  how  ca» 
that  principle  extend  to  this  matter,  in  respect  of  mhkh 
the  act  makes  no  provision,  but  it  is  left  to  the  rules  of  the 
common  law?  By  the  154th  section,  the  Company  are 
allowed  to  demand  and  receive  tolls  in  respect  of  all 
goods  conveyed  upon  the  railroad  f  by  the  155th,  they 
are  empowered  to  receive  tolls  in  respect  of  all  passen- 
gers conveyed  in  carriages  put  upon  the  railway,  and  used 

(a)dNsv.liFen52d.     (6)  10  B.  &  G,  264  j  5  Man.  &  R,  231. 
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Sgeh^qf  Pleat,  for  that  purpose  by  other  persons  than  the  Company. 
Then,  by  the  156th  section,  the  Company  are  allowed, 
if  they  choose,  to  become  carriers  themselves,  and  they 
are  there  designated  as  "  carriers,"  as  well  as  other 
persons  using  the  railway  as  such.  When  the  Company, 
therefore,  in  exercise  of  the  permission  given  them  by 
the  act,  become  carriers  on  the  railway,  then  what  they  do 
in  that  character  is  in  no  way  in  pursuance  of  any  power 
given  them  by  the  act,  but  is  subject  to  the  liabilities  and 
duties  which  the  common  law  imposes  upon  them  as  car- 
riers. If,  therefore,  at  common  law,  they  would  be  liable 
for  a  mere  non-delivery,  the  plaintiff  ought  not  to  be 
nonsuited,  because  he  has  gone  further,  and  shewn  gross 
negligence:  and  this  action  being, in  substance, for  a  breach 
of  duty  as  common  carriers,  no  notice  in  writing  was  neces- 
sary. The  case  of  Sellick  v.  Smith  (a)  may  be  relied 
upon  on  the  other  side,  but  that  decision  was  merely 
on  motion  for  a  new  trial,  without  consideration,  and 
has  been  much  doubted.  Bayleyt  J.,  in  Smith  v.  Shafif{b), 
saya, — '*  In  deciding  this  case,  it  is  not  necessary  to 
go  the  length  of  Sellick  v.  Smith,  which  was  cited  at 
the  bar,  nor  to  say  whether  a  mere  nonfeasance  would 
<be  -an  act  done  within  this  and  similar  statutes/'  Be- 
sides, that  case  is  very  distinguishable  from  the  present — 
'They  referred  also  to  Wallace  v.  Smith  (c).  Gaby  v.  The 
Wilts  and  Berks  Canal  Company  (d),  Edge  v.  Parker  (e), 
"Carruthers  v.  Payne  (/},  Waterhouse  v.  Keen  (g),  Cook  v. 
Clark  {h),  Butler  v.  Ford  {i),  Fletchers.  GreewweUik), 


(a)  11  Moore,  459 ;  3  fiing. 
<603. 

(6)  106.  &C.  287;  5MIUL&R. 
234. 

(c)  6  East.  114. 

id)  3M.&Sel.580. 

(0  8B.&Cr.697{3Man.&R. 
;S6&. 


(/)  5  BiDg.  270 ;  2  M.  &  P. 
429. 

(g)  4B.&Gr.200;6D.&rR. 
267. 

(A)  10Biog.l9;  3M.&Scott, 
371. 

(i)  1  Cr.  &  M.  662. 

(k)  lCr.M.&R.754. 
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Cane  v.  Chapman  (a).  Wedge  v.  Berkeley  {b) : — and  dis-  Xxek.  of  PUm^ 
tiiiguished  those  cases  where  notice  bad  been  held  re-    ^  to39,  ^ 
quisitei  as  being  cases  where  the  act  done  was  in  pur-       Palmbr 
suance  of  the  particular  act  of  Parliament. — Suppose  the    ^^^^  qrand 
Company  converted  or  sold  the  goods,  or  delivered  them      ^dnctiov 
to  another  person,  it  could  never  be  said  that  they  were 
entitled  to  notice.    By  the  SI 5th  section,  the  Company 
are  allowed  to  tender  amends  in  any  action  for  any  irregu- 
larity committed  in  the  execution  of  that  act,  or  by  virtue 
of  any  power  or  authority  thereby  given:  but  would  the 
Company  be  entitled  to  tender  amends,  in  consequence  of 
a  breach  of  their  duty  as  carriers  ?    Clearly  not.    The 
clause  as  to  notice  must  be  read  in  conjunction  with  this 
clause,  and  they  must  have  the  same  construction.  Notice 
can  only  be  necessary  in  actions  brought  for  the  doing  or 
omitting  to  do  some  specific  acts  prohibited  or  required  by 
the  act  to  be  done,  and  cannot  be  extended  to  transactions 
arising  out  of  the  defendants*  trade  as  carriers :  and,  in 
substance,  this  action  is  against  them  in  that  capacity. 

Hill  and  W.  T.  S.  Daniel,  contra.— The  learned  Judge 
misdirected  the  jury,  in  leaving  to  them  the  question  whe- 
ther the  ticket  was  delivered  or  not,  instead  of  leaving  it  to 
them  whether  it  was  read  over  and  explained  or  not  That 
was  a  very  material  question,  upon  the  point  whether  the 
special  contract  contained  in  it  was  entered  into  or  not. 
But,  secondly,  the  real  cause  of  complaint  against  the 
defendants  was  the  defect  of  fences,  in  consequence  of 
which  this  accident  occurred.  That  neglect  was  an  act 
''  omitted  to  be  done  in  pursuance  of  the  act,"  and  notice 
of  action  ought  therefore  to  have  been  given.  By  section 
180,  it  is  enacted  that  the  Company  shall,  at  their  own 

(a)  5Ad.&E11.647il  Nev.&P.         (6)  6  Ad.  &EU.66d.;  1  Nev.& 
104.  P.  666. 
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SmcIL  9f  pimm,  ezpensei  make  and  erect  convenient  gates  and  feneea  m^ 
\^^^^^^^  upon,  or  adjoining  the  aaid  railway,  for  the  ase  of  the 
PAiMBft  owners  or  occupiers  of  the  respective  lands,  &e.,  through 
TBI  Oeand  ^^  ^"^^^  which  such  railway  shall  he  made,  and  for  the 
amoTioN  commodious  use  and  occupation  of  their  lands,  &e.  on 
either  side  of  the  said  railway,  or  for  protecting  the  said 
lands  from  trespass  or  the  cattle  or  other  property  of  the 
owners  or  occupiers  from  straying  or  escaping  thereout, 
by  reason  of  such  railway,  or  any  matter  or  thing  to  be 
done  in  pursuance  of  this  act ;  and  all  such  gates,  &c«  shall 
be  maintained  in  sufficient  repair  by  the  siud  Company. 
And  by  section  182,  the  Company  are  required,  at  their 
own  expense,  after  any  land  shall  have  been  taken  for  the 
use  of  the  railway,  to  separate  the  same  from  the  lands 
adjoining  to  such  railway  with  good  and-  sufficient  posts, 
&c*,  or  other  feneest  in  case  the  owners  of  such  lands 
adjoining  shall  desire  the  same  to  be  so  fenced  off.  The 
duty,  tiierefore,  to  make  these  fences,  is  no  common  law 
duty,  but  a  statutory  charge,  and  the  fences  bemg 
found  there,  it  will  be  presumed  that  they  were  made  at 
th^  request  of  the  owners  of  the  adjoining  land,  under  this 
section,  which  is  imperative  upon  the  Company.  Or  even  if 
the  Company  have  elected  to  put  them  up,  they  are  bound 
to  keep  them  in  repair  under  s.  180.  This  clause  as  to 
notice  is  not  of  modem  introduction,  but  is  to  be  found 
in  every  act  of  a  similar  nature,  and  is  introduced  for 
the  purpose  of  enabling  the  parties  to  tender  amends:  and 
by  the  215th  section,  it  is  provided  that "  where  a  tender 
of  sufficient  amends  has  been  made  by  or  on  behalf  of 
any  person  committing  any  irregularity,  trespass,  or 
wrongful  proceeding,"  the  plaintiff  is  prevented  from  re- 
covering. If  this  is  a  case  in  which  a  tender  of 
amends  might  have  been  made,  notice  was  clearly  neces- 
sary. Without  going  the  length  of  Settici  Y.SmUi, 
which  however  was  decided  by  the  full  Court,  (and  by 
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deciding  it  instantlyi  they  shewed  they  felt  no  doubt  upon  JMk-  ^  PU^^ 
the  iubject)i  the  defendants  were  here  entitled  to  notice,  ^'^* 

as  this  was  an  act  done  or  omitted  to  be  done  under  this 
act.  It  is  said  that  the  Company  carry  subject  to  all  the 
duties  and  liabilities  of  the  common  law.  But  if  the  act 
contained  no  clause  enabling  them  to  carry,  it  would  not 
have  been  legal  for  them  to  do  so :  the  clauses  enabling 
them  to  make  the  railway,  and  those  allowing  them  to 
carry  goods  upon  it,  are  quite  distinct:  they  can  only 
carry  by  virtue  of  the  156th  clause,  and  therefore  their 
act  in  doing  so  is  an  act  done  by  virtue  and  in  pursuance 
of  the  act,  which  is  suflScient  to  render  notice  neces- 
sary. In  Blakemore  v.  The  Glamorgajuhire  Canal  Corn^ 
pantf  (a),  Lord  Eldon  says,  *'  that  he  looks  upon  all  these 
acts  of  Parliament  as  contracts,  which  have  become 
extremely  numerous,  and  from  their  number  and  opera- 
tion much  affect  individuals,  and  that  they  who  come  for 
them  to  Parliament  do  in  effect  undertake,  that  they  shall 
do  and  submit  to  whatever  the  legislature  empowers  and 
compels  them  to  do,  and  that  they  shall  do  nothing  else.** 
Here  one  of  the  powers  given  to  the  Company  is  to  become 
carriers.  In  WaUace  v.  Smith,  the  inconvenience  of  putting 
a  wide  construction  upon  such  words  was  much  urged, 
but  not  acted  upon  by  the  Court :  that  case  has  never 
been  doubted.  In  Smith  v.  Shaw,  and  other  cases  which 
have  been  cited,  the  wo;rds  ''  omitted  to  be  done,"  which 
occur  in  section  214,  are  not  to  be  found.  It  is  not 
necessary  to  go  further  than  this— that  where  amends  are 
to  be  tendered,  the  principle  of  notice  applies ;  and  none 
of  the  cases  cited  controvert  that  proposition. 

Lastly — ^The  evidence  did  not  support  the  declaration 
in  this  form. — That  was  a  point  reserved ;  but  if  not^  the 
defendants  have  a  right  to  insist  on  the  objection^  for  itre-" 


(a)  1  Mylno  St  K.  154, 162 
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BMck.  tf  PUat,  quired  no  leave  to  enter  a  nonsuit  on  the  improper  recep- 
♦  1889«  ^  ^^^  ^f  jIj^  evidence ;  and  its  inadmissibility  determined 
Palmbr  the  action.  This  is  not  a  common  action  against  carriers, 
Tbi  Grand  ^"^  ^  special  action  on  the  case  against  the  Company, 
JoHCTioM  i^g  proprietors  carrying  on  their  own  railway;  and  the 
negligence  alleged  is  confined  to  the  conduct  of  the  car- 
riages. If  the  negligence  proved  is  of  any  other  kind,  the 
plain  tiff  cannot  recover:  Mayor  v.  Humphreys{a).  [Parke, 
B. — ^You  should  have  taken  this  objection  at  the  end  of 
the  plaintiff's  case;  if  you  had,  the  declaration  would  have 
been  amended :  your  only  objection  at  the  trial  was  to  the 
reception  of  the  evidence.  I  think  any  thing  is  admissible 
to  shew  the  cause  of  the  accident,  and  that  it  was  not  the 
act  of  God  or  the  queen's  enemies].  If  the  objection  had 
been  made,  it  is  very  difficult  to  say  whether  any  amend- 
ment could  have  made  the  declaration  good.  It  is 
framed  with  great  care,  and  has  avoided  charging  the 
defendants  as  common  carriers,  serious  doubts  having 
arisen  whether  all  the  common  liabilities  of  carriers  will 
attach  to  companies  carrying  in  this  extensive  way. 
— ^It  has  been  asked  whether  the  Company  would  be 
liable  for  mere  damage  or  injury  to  goods  which  were 
safely  delivered,  and  it  has  been  stated  that  the  only 
ground  on  which  the  distinction  rests,  with  regard  to 
carriers  not  contracting  to  carry  passengers  safely,  is  that 
passengers  are  contractors  themselves.  But  it  may  be  well 
doubted  whether  the  more  probable  reason  for  the  dbtinc- 
tion  b  not,  that  the  passenger  is  able  to  get  into  danger  him- 
self. A  child  is  not  able  to  contract  for  itself— but  the 
immunity  from  safe  carriage  extends  to  children.  If  the 
reason  be  that  the  person  or  animal  may  itself  get  into 
danger,  that  would  go  to  exempt  companies  carrying  ani- 
mals, &c.,  in  this  extensive  way  from  the  common  liabilities. 

(a)  1  Car.  &  P.  251. 
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IParie.B* — Is  a  carrier  liable  to  an  action  for  injury  to  a  EmOl  rf  jNmt, 
horse  which  is  carried  or  conveyed  by  being  tied  at  the  tail    .  ^^^^*  ^ 
of  a  waggon  ?]    If  the  carrier  took  ordinary  care,  and  the      Palmbr 
horse,  from  being  a  kicker,  or  other  intractability  of  its    ^^^  ^^^^ 
own,  met  with   an  accident,  it  is  submitted  the  carrier      ^unctioit 
would  not  be  liable.  In  Christie  ▼•  Griggs  (a),  the  distinc- 
tion between  goods  and  passengers  is  recognised,  but  it 
IS  not  put  upon  the  ground  suggested  by  the  other  side. 
The  old  ground  upon  which  the  carrier's  extended  liabi- 
lity for  goods  is  put,  is  to  prevent  on  his  part  collusion 
with  thieves. 

Parke,  B. — The  Court  are  unanimously  of  opinion 
that  this  rule  ought  to  be  discharged.  The  rule  was  ob- 
tained on  three  grounds :  the  first  was,  that  the  Lord 
Chief  Justice  had  misdirected  the  jury,  in  not  leaving  to 
them  this  question,  whether  the  ticket  alleged  to  have 
been  delivered  to  the  plaintiff's  son  was  read  over  to  him  or 
not,  whereas  the  only  question  he  left  to  them  was,  whe- 
ther the  ticket  was  delivered  to  him  or  not.  I  think  the 
real  question  in  the  case  has  been  substantially  left  to 
the  jury;  which  was,  whether  the  ticket  was  produced 
or  not  See  what  the  facts  are  on  the  one  side  and  on  the 
other.  On  the  part  of  the  plaintiff  the  case  was,  that  no 
ticket  was  ever  delivered  to  the  son,  but  that  by  a  mistake, 
if  it  was  delivered,  it  was  delivered  to  somebody  else,  and 
though  at  the  termination  of  the  tunnel  the  usual  demand 
was  made  of  the  tickets,  yet  the  son  says  he  never  had  any 
for  the  horses ;  that  he  never  was  asked  for  any,  or  delivered 
any  up.  The  case  on  the  other  side  is,  that  a  ticket  explain- 
ing the  non-liability  of  the  Company  for  horses,  was  deli- 
vered to  and  received  back  again  from  the  son ;  and  the  Lord 
Chief  Justice  left  it  to  the  jury  to  which  set  of  witnesses  they 
would  give  credit,  and  they  chose  to  believe  the  witnesses 

(a)  2  Gampb.  81. 
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'  ^  case,  as  to  the  reading  over  of  the  ticketj  rests  on  the  same 
Palmbr  evidence  as  the  delivering  of  it;  and  if  that  was  dis- 
Tbb  Grand  believed,  the  defendants  failed  altogether  in  shewing  any 
aiiMr^rcii.  *™''*®*  liability  on  their  part.  This  disposes,  I  think, 
of  the  first  objection.  The  second  objection  is,  that  the 
Lord  Chief  Justice  was  wrong  in  ruling  that  no  notice  of 
action  was  required.  That  turns  on  the  question,  whether 
this  is  a  case  in  which  notice  was  requisite  by  the  214th 
section  of  the  act.  If  the  action  was  brought  against  the 
Railway  Company  for  the  omission  of  some  duty  imposed 
upon  them  by  the  act,  this  notice  would  be  required.  If,  for 
instance,  it  was  founded  on  a  neglect  in  not  duly  fencing 
the  railway,  on  account  of  which  the  travelling  on  it  was 
dangerous  to  those  passing  along  it,  assuming  that  such 
an  obligation  resulted  from  the  180th  section,  or  from 
the  general  provisions  of  the  act,  that  case  would  have 
fallen  within  the  S14th  section.  But  when  the  matter  is 
looked  at  and  explained,  it  appears  that  the  action  is  not 
of  that  nature,  but  the  defendants  are  sued  as  common 
carriers,  who  have  received  nine  horses  for  the  purpose 
of  beuig  taken  to  their  journey's  end,  which  they  have 
not  so  delivered,  but  that  on  the  contrary  one  has  been 
killed,  and  three  severely  injured,  in  consequence  of  an 
accident  on  the  railroad:  the  action  is  brought  against 
them,  therefore,  in  their  character  of  common  carriers : 
and  it  appears  to  me  that  a  breach  of  their  duty  in  that 
character  is  not  a  thing  omitted  to  be  done  in  pursuance 
of  the  act,  or  in  the  execution  of  the  powers  or  author- 
ities given  by  it.  The  act  does  not  compel  them  to  be 
common  carriers;  it  only  enables  them  to  be  so,  so  far  as 
they  shall  think  fit;  and  when  they  have  elected  to  become 
so,  they  are  liable  in  that  character,  in  the  same  way  that 
other  common  carriers  are.  On  that  ground,  I  think  the 
214th  section  does  not  apply  to  this  case. 


Railway  Co. 


HILARY  TBRMi  2  VICT.  fffj 

Another  objection  is  then  taken,  that  the  declara^  KmK  ^  puat, 
tion  is  not  properly  framed  to  meet  the  case  of  a  breach     ^  IBZ9» 
of  duty  in  the  defendants,  as  common  carriers,  in  not  safely      Palmbr 
deli?ering  the  horses  at  the  end  of  the  journey.    Perhaps  ^ 

it  is  not ;  and  I  have  some  doubt  whether  the  breach  in  _  Johction 
this  case  is  such  as  to  let  in  proof  of  non-delivery  arbing 
from  the  accident  which  happened,  and  for  which  the  de- 
fendants are  responsible,  as  insurers.  But  it  is  a  settled  rule, 
that  counsel  ought  to  take  such  an  objection  at  the  end 
of  the  plaintiff's  case,  to  the  form  of  the  declaration, 
where  the  defect  is  amendable,  which  in  this  case  I  think 
it  is,  for  then  an  amendment  might  be  made.  I  have  the 
most  perfect  reliance  on  what  Mr.  Hill  has  said,  as  to  his 
mentioning  this  point  to  the  learned  Judge  ;  but  it  is  clear 
that  at  the  time  it  was  mentioned,  it  was  stated,  not  as  an 
objection  to  the  form  of  the  declaration,  but  as  an  objection 
to  the  receipt  of  evidence  as  to  the  defect  in  the  fences.  I 
am  satisfied^  knowing  the  accuracy  of  the  learned  Judge 
who  tried  the  cause,  that  it  never  was  taken  at  the  close 
of  the  case  in  the  correct  and  proper  form,  in  which  an 
objection  to  the  declaration  ought  to  be,  that  the  breach 
of  the  duty,  as  stated  in  the  declaration,  was  not  supported 
by  the  evidence.  If  such  an  objection  had  been  made, 
the  plaintiff  would  doubtless  have  been  allowed  to  make 
some  amendment  in  order  to  remove  it.  I  agree,  as  has 
been  argued  by  Mr.  Daniel,  that  if  in  this  case  the  de- 
fendants had  not  been  employed  as  common  carriers,  no 
amendment  would  have  saved  the  plaintiff  from  being 
nonsuited;  for  if  he  could  have  shewn  that  a  duty  to 
keep  and  repair  the  fences  generally  was  cast  upon  the 
Company  by  the  act,  and  that  there  had  been  negligence 
on  their  part  in  that  respect,  he  could  not  have  suc- 
ceededj  because  notice  of  action  would  have  been  neces- 
sary. But  this  is  simply  a  contract  to  carry  goods ;  which 
the  Company  are  empowered  to  do  by  the  156th  section. 
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x,^^^^    Company,  (if  they  shall  think  proper,  to  use  and  employ 

Palmer  locomotive  and  other  engines,  or  other  moving  power,  and 
ThbGramd  i"  carriages  and  waggons  drawn  or  propelled  thereby, 
JuMCTiow  ^Q  carry  and  convey  upon  the  said  railway  all  such  pas- 
sengers, cattle,  goods,  wares  and  merchandize,  articles^ 
matters  and  things  as  shall  be  offered  to  them  for  that 
purpose  :** — ^if  the  Company  chpose  to  carry,  and  do  not 
take  care  to  accept  the  goods  with  a  limited  responsibility, 
of  which  we  are  to  assume  there  is  no  evidence  in  the  pre- 
sent case,  then  the  question  is,  whether  the  common  law 
duty  is  not  cast  upon  them ;  and  I  am  of  opinion  that  it  is ; 
and  that  having  received  these  horses  to  carry  them  from 
Liverpool  to  Birmingham,  and  safely  deliver  them,  which 
they  have  not  done,  they  are  liable,  as  the  accident  did 
not  arise  from  the  act  of  God  or  the  queen's  enemies, 
which  are  the  exceptions  in  favour  of  carriers.  On  these 
grounds,  I  think  this  rule  ought  to  be  discharged. 

Aldbbson^  B.|  and  Gurnet^  B.,  concurred. 

Rule  discharged. 
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^         Colchester  v.  Roberts. 

X  RESPASS  for  breaking  and  entering  a  certain  close  to  a  deehntioa 
of  the  plaintiff  called  "  The  Reddings,'*  situate  Ac,  and  d.^.%,*i"- 
breaking  &c.  a  gate  then  standing  and  being  in  the  said  ^{f^^^^-^. 
close,  and  the  locks,  staples,  and  hinges  with  which  the  and  th«  former 
same  was  fastened,  and  with  feet  in  walking,  and  also  with  hom  and'uDd 
the  wheels  of  divers  carts,  waggons,  and  other  carriages,  5*f^°^*JJi*°i^ 
tearing  up  and  subverting  the  earth  and  soil  of  the  sidd  enjoyed  as  of 
close,  &c.  &c.,  and  then  hauling  over  the  said  close  large  way  on  foot 
quantities,  to  wit,  100  tons  of  lime  and  100  tons  of  build-  S?,fr^*'rSd'* 
ing  materials.  •"«''[•  ~'°- 

^  mon  highway 

Pleas,  first,  not  guilty.     Secondly,  that  the  defendant,  towards,  into^ 
long  before  and  at  the  several  times  when,  &c.,  in  the  over  the' plain- 
said  declaration  mentioned,  was  the  lawful  occupier  of  uiTdefeSant's 
a  messuage  and  divers  (to  wit)  three  closes  of  land  with  bouseandlands, 

.  and  hack,  at 

the  appurtenances  respectively,    situate   in  the  county  aii  times  of  the 
aforesaid,  and  near  to  the  said  close  of  the  plaintiff  in  ^^wm  and 
the  declaration  mentioned,  in  which  &c. :   and  the  de-  P^'ff""-  -3**- 

replication 

fendant  further  says,  that  he  the  defendant,  and  all  the  averred  that 

occupiers  for  the  time  being  of  the  said  messuage  and  closes  &&  used  and 

of  the  defendant  have,  and  each  of  them  hath  had,  used,  HghfofwaV 

and  enjoyed  as  of  right,  and  have  and  each  of  them  hath  mentioned  la 

the  plea,  bat 

been  accustomed  to  have,  use,  and  enjoy  as  of  right,  for  that  they  did 
and  during  the  full  period  of  twenty  years  next  before  the  J^aSSirV^Te 
commencement  of  this  suit,  a  certain  way  for  himself  and  "t^hrtriSi  it 
themselves,  and  his  and  their  servants,  to  go,  pass,  and  appeared  that 
repass  on  foot^  and. with  horses,  mares,  geldings,  carts,  and  the  former 
waggons,  and  other  carriages,  from  and  out  of  a  certain  SThoSlittd 
common  highway  in  the  county  aforesaid,  towards,  unto,  ^"f  **•?", 

i/  '  7  f   tdmitted  right 

,    ,        .  of  way  from 

thence  oyer  the  locus  m  quo  to  the  highway,  and  across  the  highway  to  a  close  called  Reddinga, 
and  that  for  the  last  twenty  years  they  had  had  a  license  from  the  plaintiff  to  use,  whenerer 
they  pleased,  a  way  from  the  defendant's  house  and  lands  over  the  locus  in  quo  to  the  highway 
and  back,  when  they  had  not  any  intention  of  going  to  Reddingsi— ffsitf,  that  the  replication 
was  not  supported  by  this  e^dence,  and  that  the  plaintiff  was  bound  to  shew  a  liccDM  co-eztensire 
with  the  right  claimed  in  the  plea,  and  admitted  by  the  replication. 
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plaintiff  in  the  declaration  mentioned,  and  in  which  &c., 
CoLCHBSTBA   and  from  and  out  of  the  same  towards,  unto,  an#into  the 


9. 


RoBsaTii  B^d  messuage  and  closes  of  the  defendant,  and  so  from 
thence  back  again  towards,  unto,  into,  through,  over,  and 
along  the  said  close  of  the  plaintiff  in  the  declaration  men* 
tioned,  and  in  which,  &c.,  and  from  and  out  of  the  same 
towards,  unto,  and  into  the  said  common  highway,  at  all 
times  of  the  year,  at  the  free  will  and  pleasure  of  the  de* 
fendant  and  the  said  other  occupiers  for  the  time  being  of 
the  said  messuage  and  cbses  of  the  defendant,  as  to  the 
said  messuages  and  closes  of  the  defendant  belonging  and 
appertaining:  Wherefore  the  defendant,  at  the  said  several 
times  when,  &c.,  being  the  lawful  occupier  of  his  said 
messuage  and  closes,  and  having  occasion  to  use  the  said 
way,  went,  passed,  and  repassed  on  foot  and  with  his 
horses,  mares,  geldings,  carts,  waggons,  and  other  car- 
riages in  the  declaration  mentioned,  the  said  carts,  wag- 
gons, and  other  carriages  then  being  loaded  with  the 
stone,  lime,  and  building  materials  in  the  declaration  men* 
tioned,  in,  by,  through,  and  along  the  said  way  from  the 
said  common  highway  towards,  unto,  into,  through,  over, 
and  along  the  said  close  of  the  plaintiff  in  the  declaration 
mentioned,  and  in  which,  &c.,  towardlk,  into,  and  unto  the 
said  messuage  and  closes  of  the  defendant,  and  so  from 
thence  back  again,  in,  by,  through,  and  along  the  said 
way,  towards,  unto,  and  into  the  said  common  highway,  as 
he  lawfully  might  for  the  cause  aforesaid:  and  in  so 
doing,  &c.,  [justifying  the  trespasses].  Thirdly,  leave  and 
license. 

The  replication  to  the  2nd  plea  was,  that  the  defend- 
ant, and  all  the  occupiers  for  the  time  being  of  the  said 
messuages  and  closes  of  the  defendant,  have  had,  used, 
and  enjoyed  the  said  way  in  the  2nd  plea  m^itioned,  for  and 
during  the  sud  period  therein  also  mentioned,  by  the  Icav^i 
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license,  and  permission  of  the  plaintiff,  to  him  and  them  MkOL  tfPhm, 
for  that  purpose  granted  ;  which  was  denied  in  terms  by    ^  '-^^^^  ^ 
the  rejoinder*  Golohutbb 

To  the  3rd  plea,  the  plaintiff  replied  de  injuriA.  Roumits. 

At  the  trial  before  Lord  AUnger,  C  B.,  at  the  last 
Summer  assizes  for  the  county  of  Gloucester,  it  appeared 
that  the  defendant,  and  the  preceding  occupiers  of  his 
house  and  lands,  had  an  admitted  right  of  way  from 
thence  oyer  the  locus  in  quo  to  the  highway,  and  across 
the  highway  to  a  close  called  "  Ruddocks ;"  and  that  for 
the  last  twenty  years  they  had  had  a  license  from  the 
plaintiff  to  use,  whenever  they  pleased,  a  way  from  the 
defendant's  house  and  lands,  when  they  had  not  any  in* 
tention  of  going  to  Ruddocks.  The  counsel  for  the  de* 
fendant  contended  that  the  second  issue  was  not  sup« 
ported  by  the  evidence,  and  that  the  plaintiff  ought  to 
have  new  assigned*  The  learned  Judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  on  the  first  and  second 
issues,  subject  to  a  motion  to  this  Court  to  enter  a  verdict 
for  the  defendant  on  the  second  issue.  Ludlow,  Serjt,  in 
Michaelmas  Term  last,  having  obtained  a  rule  accord- 
ingly, 

Talfourd,  Serjt,  and  W.  /.  Alexander,  in  Hilary  Term, 
shewed  cause. — ^The  question  is,  whether  this  was  a  right 
of  way  for  all  purposes,  and  whether  a  new  assignment 
was  necessary.  The  defendant  by  his  plea  says,  that,  for 
all  purposes,  he  and  the  former  occupiers  of  his  house  and 
land  have  for  twenty  years  used  and  enjoyed,  as  of  right,  the 
way  in  question.  The  replication  admits  that,  but  says 
that  it  was  enjoyed  under  the  plaintiff's  parol  license. 
[Lord  Abinger,  C.  B. — It  would  have  been  more  clear,  if 
you  had  denied  the  right  pleaded.]  No  new  assignment  was 
necessary,  as  the  parties  are  agreed  as  to  time,  place,  and 
trespasses.    lAlderson,  B. — ^Your  replication  puts  you  in 
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^^^^^^^^     ficulty  is,  that  you  admit  all  the  right  claimed,  and  say 

CoLCHBiTBR    that  you  gave  a  license  for  all ;  whereas  your  license  was 

RoBSRTi.      ^"'7  ^^^  ^^®  difference  between  the  right  pleaded  and  that 

proved.  The  question  is,  whether  they  are  distinct  rights  of 

way,  or  one  right  including  the  other.   If  they  are  distinct 

rights,  your  license  is  supported ;  if  otherwise,  it  is  not] 

The  defendant  should  have  pleaded  his  restricted  right. 

\Parhe,  B. — ^No ;  the  question  arises  on  the  replication* 

You  undertake  to  shew  a  license  as  general  as  they  have 

pleaded  their  right]    These  are  two  distinct  rights  of 

way ;  and  therefore  the  replication  was  supported  by  the 

evidence. — They  cited  Jackson  v.  Stacey  (a),  Cowling  v. 

Higginson  (&),  and  Simpson  v.  Lewthwaite  (e).     [Parke, 

B. — You  would  say,  that  if,  in  support  of  their  plea,  they 

proposed  to  give  evidence  of  the  limited  right,  you  would 

object  that  it  was  not  in  issue.  That  is  one  mode  of  testing 

whether  they  are  different  ways.] 

Ludlow,  Serjt.,  and  Whateley,  contra. — The  plamtiff, 
by  his  replication,  has  admitted  that  the  defendant  had 
exercised  the  general  right  set  up  in  the  plea,  but  says  it 
was  under  his  license ;  then  he  is  bound  to  shew  a  license 
co-extensive  with  the  enjoyment  alleged  in  the  plea, 
and  he  failed  to  do  so.  The  plaintiff  has  therefore  not 
maintained  the  issue,  which  was  clearly  upon  him.  He 
has  admitted  that  the  defendant  had  enjoyed  a  right 
to  go  to  a  public  highway,  and  when  he  got  to  the  high- 
way, he  had  a  right  to  go  where  he  pleased. — They  distin- 
guished this  case  from  Cowling  v.  Higginson,  and  relied 
upon  Barnes  v.  Hunt  (d). 

Cur.  adv.  vult. 

(a)  Holt's  N.  P.  C.  455.  (c)  d  B.  &  Adol.  226. 

(6)  4  M.  &  W.  245.  (<0  11  Bast,  451. 
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The  judgment  of  the  Court  was  now  delivered  by  ibm*.  4  Pteu, 

1839. 

ParkEi  B. — The  plea  to  a  declaration  in  trespass  qu.  colcbbstie 
cl.  fregit  in  this  case  was,  that  the  defendant  and  the  occu-  ^  ** 
piers  of  a  house  and  land  of  the  defendant's  had  for  twenty 
years  used  and  enjoyed,  as  of  right,  a  certain  way  on  foot 
and  with  horses,  &c.  from  and  out  of  a  common  highway, 
towards,  unto,  into,  through,  and  over  the  plaintiff's  close, 
to  the  defendant's  house  and  lands  and  back,  at  all  times 
of  the  year  at  their  free  will  and  pleasure.  To  this  there 
is  a  replication  which,  in  effect,  admits  that  the  defendant 
and  the  occupiers  of  his  house  and  lands,  had  for  twenty 
years  used  and  enjoyed  the  way  described  in  the  plea 
as  of  rightj  in  some  sense^  but  avoids  the  plea,  by  stating 
that  such  enjoyment  during  that  period  was  by  the 
plaintiff's  licence  ;  and  this  licence  was  denied  by  the  re- 
joinder. 

On  the  trial,  it  appeared  that  the  defendant,  and  the 
preceding  occupiers  of  his  house  and  lands,  had  an  ad- 
mitted right  of  way  from  thence,  over  the  locus  in  quo  to 
the  highway,  and  across  the  highway  to  a  close  called 
"  Ruddocks,"  and  that,  for  the  last  twenty  years,  they  had 
a  licence  from  the  plaintiff  to  use,  whenever  they  pleased, 
a  way  from  the  defendant's  house  and  lands  over  the  locus 
in  quo  to  the  highway  and  back,  when  they  had  not  any 
intention  of  going  to  Ruddocks:  and  the  point  to  be 
decided,  which  was  reserved  on  the  trials  is,  whether  this 
proof  supports  the  replication ;  and  upon  consideration, 
we  think  it  does  not. 

The  difficulty  of  this  case,  (and  it  is  one  of  considerable 
nicety),  arises  from  the  fact,  that  one  terminus  of  the  way 
is  the  high  road.  If  it  had  been  to  and  from  Black  Acre, 
a  close  of  the  defendant's  in  the  same  situation  as  the 
highway,  the  case  would  have  been  plain  :  for  a  right  to  go, 
not  to  or  from  that  close  as  a  terminus,  but  over  it  to  or 

VOL.  IV.  F  F  p  M.  w. 
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M9tk.  ^  Pk90t  from  the  Ruddocks  beyond,  would  have  been  a  different 

*^  *  ^    right.    One  proof  of  this  is,  that  if  the  right  of  way  to 

CoLcaiiTBR  Black  Acre  had  been  pleaded,  it  would  have  been  a  good 

RoauLffi.     replication  that  the  defendant  went  to  or   came    from 

Ruddocks  beyond^  when  he  committed  the  trespass,  for 

that  would  not  be  an  exercise  of  the  iamerighU 

A  licence,  therefore,  to  use  a  way  to  or  from  Black 
Acre,  would  not  have  included  a  permission  to  go  to  or 
come  from  beyond  it :  and  the  allegation  in  the  replicaticm 
that  his  right  of  way  to  the  close  as  a  terminus  was  by  the 
plaintiff* 's  licence,  would  have  been  proved.  But  the 
terminus  here  is  not  a  close,  but  a  highway,  and  whenever 
a  person  gets  to  the  highway,  he  has  a  right  to  go  on  to 
any  place  to  which  it  leads,  and  vice  versft.  A  right  of 
way,  therefore,  to  or  from  a  highway,  is  in  effect  a  right  to 
go  to  it,  and  to  each  and  every  place  betfond,  to  which  ii 
leads.  The  right  of  way  across  the  highway  to  **  Rud- 
docks" is  included  in  the  general  right  to  the  highway, 
and  from  thence  to  all  other  places.  If  we  apply  the  same 
test  to  this  case,  as  to  the  supposed  one  of  a  right  of  way 
to  a  close,  instead  of  a  highway,  we  shall  find  that  it  is  so ; 
for  to  a  plea,  stating  a  right  of  way  to  the  highway,  it  would 
not  be  a  good  replication  to  say  "  that  the  defendant 
went  to  the  highway  and  thence  to  Ruddocks  ;**  it  would ' 
not  be  an  exercise  of  a  different  right,  but  of  a  part  of 
the  same  general  right,  and  the  defendant  would  not  be  a 
trespasser  by  going  to  the  highway  for  the  purpose  of 
going  to  Ruddocks,  any  more  than  he  would  be,  if  he 
went  from  the  highway  to  any  other  place.  And  if  a  right 
alleged  in  similar  terms  were  traversed,  the  traverse  would 
include  the  right  of  going  to  the  highway  and  thence  to 
Ruddocks. 

The  issue,  therefore,  which  the  plaintiff^  undertakes  to 
maintain  in  this  case,  is,  that  the  defendant  enjoyed  the 
right  to  go  to  or  from  the  highway,  and  every  place  beyond 
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to  which  il  leads,  to  which  the  defendant  miffht  choose  to  *w^  ^  Pf^$ 

go,  by  the  plaintiff's  licence,  but  such  a  licence  was  not 

proved.    For  the  proof  was  of  an  enjoyment  by  licence 

to  go  to  the  highway  and  thence  to  eyery  other  place 

except  Ruddocks,  to  which  place  the  defendant  could 

go  of  his  own  right  Thebsue,  therefore,  was  not  proved, 

and  if  the  verdict  were  to  stand,  the  defendant  would  lose 

his  admitted  present  limited  right,  for  the  verdict  would 

be  conehiMve  evidence  that  he  enjoyed  it   by  Ueenee 

The  case  is,  however,  very  fit  for  an  amendment 
of  the  replication,  on  payment  of  costs  of  the  trial ;  by 
lestrieting  the  allegation  of  the  licence  to  the  exercise 
of  the  road  for  all  other  purposes  than  for  going  to 
Ruddocks. 

Rule  accordingly. 


Brtaks  and  Others  r.  Nix. 

Trover  for  oats.— Pleas,  1st,  not  guilty;  gndly,that  T.,  a  corn- 
the  plaintiffs  were  not  possessed  as  of  their  own  property  Longfoi^,  who 
of  the  goods  and  chattels  in  the  declaration  mentioned ;  ^u^^ujl^f 

consigDlng  cargoef  of  corn  to  the  pUimi£Ei,  as  his  factors  for  sale  at  Liverpool,  and  obttining 
from  them  acceptances  on  the  faith  of  such  consignments,  on  the  Slst  cf  January,  obtained 
from  the  masters  of  two  canal  boats  (No.  604  and  No.  54),  receipts  signed  by  them  for  full 
cargoei  <if  oats  therein  stated  to  be  shipped  on  board  the  boats,  deliverable  to  the  agent  of  T.  in 
Dublin,  in  can  for  and  to  be  shipped  to  the  plaintiffii  at  Liferpool.  At  that  time  boat  604  was 
loaded,  but  no  oats  were  then  actually  shipped  on  t>oard  boat  54.  On  the  2nd  February,  T.  inclosed 
*««  recdpts  to  the  plaintiflb,  and  drew  a  bill  on  them  against  the  ▼alue  of  the  cargoes,  which  the 
pluntiA  accepted  on  the  7th,  and  pdd  when  due.  On  the  6th  February,  W.,  an  agent  of  the  de- 
frndant,  who  was  T.'s  ftctor  for  sale  in  London,  arrived  at  Longford  and  pressed  T.  for  security 
for  previous  advances.  T.,  on  that  day,  gave  W.  an  order  on  T.'s  agent  fat  Dublin,  to  deliver 
to  W.  the  cargoes  of  boats  604  and  54,  on  their  arrival  there.  Boat  604  had  then  sailed  from 
Longford,  but  boat  54  was  only  partially  loaded.  The  loading  was  completed  on  the  9th,  and  T. 
then  transmitted  to  W.  in  Dublin  a  receipt  signed  by  the  master  of  the  boat,  (in  the  same  form  as 
those  sent  to  the  plaintiffs),  making  the  cargo  deliverable  to  W.  W.  received  this  on  the  10th. 
On  thdr  arrival  in  Dublin,  W.  took  possession  of  both  cargoes  for  the  defendant. 

Held,  that  the  property  in  the  cargo  of  boat  604  vested  in  the  plaintiffii,  on  their  acceptance  of 
Ibe  bill,  and  that  they  were  entitled  to  maintain  trover  for  it;  but  that  they  could  not  maintain 
trover  for  the  cargo  of  boat  54,  since  none  of  it  was  on  board,  or  otherwise  spediically  appropriated 
to  the  plaintiffs,  when  the  receipt  for  that  boat  was  pven  by  the  master. 

Qiurref  whether  a  docnment^  similar  In  form  to  a  bill  of  lading,  bot  given  by  the  master  of  a 
boat  navigating  an  inland  canal,  has  the  effect  of  such  an  instrument  in  tnuuforring  the  property 
in  the  goodi. 

fffS 
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jScdk.  ft  P^^f  on  which  issues  were  joined.  At  the  trial  before  WiUiamit 
J.  at  the  last  Liverpool  Assizes*  the  following  appeared  to 
be  the  facts  of  the  case. 

The  plaintiffs,  Messrs.  Bryans,  Herd,  &  Co.,  are  factors 
and  commission-merchants.in  Liverpool;  the  defendant  is 
a  corn-factor  in  London,  trading  under  the  firm  of  Foster 
and  Nix.  A  person  of  the  name  of  Miles  Tempany,  carry- 
ing on  business  as  a  shipper  and  exporter  of  corn  at  Long- 
ford, in  Ireland,  under  the  firm  of  Gethins  and  Tempany, 
had  been  in  the  habit  of  consigning  grain  to  the  plaintiffs  in 
Liverpool,  as  his  factors  for  sale  on  commission,  and  from 
time  to  time  drawing  bills  of  exchange  upon  them  against 
such  consignments.  He  was  also  in  the  habit  of  making 
similar  consignments  to  the  defendant,  as  his  factor 
for  sale  in  London,  and  from  time  to  time  drawing 
bills  on  him  in  the  same  manner.  These  consignments 
were  forwarded  from  Longford  in  boats  or  barges  by  the 
Royal  Canal  to  Dublin,  where,  on  their  arrival,  they  were 
unshipped  and  warehoused  by  John  Tempany,  the  brother 
of  Miles,  who  managed  the  business  of  Gethins  and 
Tempany  there,  and  superintended  the  purchasing, 
receipt,  or  shipping  of  corn  there  on  account  of  the  firm : 
and  he  again  superintended  the  re-shipment  of  them  for 
their  place  of  destination  at  Liverpool  or  London,  in  ves- 
sels procured  by  the  firm  of  J.  and  T.  Delany,  who  were 
the  shipbrokers  and  agents  of  Miles  Tempany  at  Dublin. 
On  the  2nd  of  February,  1837,  Miles  Tempany,  intend- 
ing to  consign  a  cargo  of  oats  to  the  plaintiff's,  wrote  them 
the  following  letter,  which  they  received  by  post  on  the 
4th:— 

•'  Dear  Sir,  "  Longford,  2nd  Feb.,  1837. 

**  The  writer  has  been  confined  a  short  time  by 
the  influenza,  but  is  now  up  in  his  room,  and  expects 
to  be  at  large  in  a  day  or  two.  These  oats,  with  the  ex- 
ception of  about  ten  tons,  are  very  fine,  and  will  give  you 
satisfaction.    They  will  be  unloaded  in  Dublin  the  end  of 
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next  week.    We  have  valued  on  you  yesterday  for  7S0/,  Aw^  •f  Pf^^t 
against  thesCf   lOi.  per  barrel,   which   you  will   please  '  ^ 

honour.    We  trust  they  will  net  a  good  deal  more.    [The       Brtavi 
rest  of  the  letter  is  immaterial].  2i^ 

"  Your*8  truly, 
"  Gethins  &  Tbmpany." 

'  Inclosed  in  this  letter  was  a  bill  of  exchange,  drawn  by 
Tempany  (in  the  name  of  Gethins  and  Tempany)  on  the 
plaintiffs,  for  730/.,  dated  1st  February,  payable  to  Tem- 
pany'a  order  61  days  after  date ;  and  also  three  bills  of 
lading  (as  they  were  termed  on  the  part  of  the  plaintiffs) 
dated  Jan.  31st,  for  oats  purporting  to  be  laden  on  board 
three  boats  then  in  the  canal  harbour  at  Longford ;  one  No* 
604,  signed  by  Thomas  Murtagh,  for  480  barrels ;  another 
No.  54,  signed  by  Richard  Clinch,  for  530  barrels;  and 
another  No.  88,  signed  by  Patrick  Cox,  for  460  barrels. 
The  following  is  a  copy  of  one  of  these  documents : — 

''  Shipped  in  good  order  and  condition,  by  Gethins  and 
Tempany  [in  and  upon  the  good  ship  called  the]  (a)  boat 
604,  whereof  is  master  for  this  present  voyage  Thomas 
Murtagh,  and  now  riding  at  anchor  in  the  canal  harbour, 
Longford,  and  bound  for  Dublin,  480  barrels  of  oats, 
marked  and  numbered  as  in  the  margin  (6),  and  are  to  be 
delivered  in  like  good  order  and  condition,  at  the  afore- 
said port  of  Dublin  (the  danger  of  the  seas,  firCj  rivers^ 
and  navigation,  of  whatever  nature  and  kind  excepted) 
unto  Messrs.  John  and  Thomas  Delany,  in  care  for  and 
to  be  shipped  Messrs.  Bryans,  Herd,  &  Co.,  Liverpool, 
[or  to  assigns,  he  or  they  paying  freight  for  the  said  goods] 
(a)  with  primage  and  average  accustomed.  In  witness 
whereof,  the  master  or  purser  of  the  said  ship  hath  aflSrmed 
to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of 

(a)  The  words  within  brackets         (6)  There  were  no  marks  or 
were  struck  through  with  the  pen     numbers  in  the  margin, 
in  the  original. 
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Am*,  vf  PiMff,  which  being  accomplished,  the  other  two  to  stand  void. 
^^^'        Dated  in  Longford,  Slst  day  of  January,  1887. 

''  Thomas  Mubtaoh.** 

That  of  No.  54,  was  in  the  same  terms,  mutatis  mutandis. 
It  appeared  that  both  boats  were  hired,  and  the  boatmen 
paid,  by  Tempany. 

On  receipt  of  this  letter,  the  plaintiffs  accepted  the  bill 
of  exchange,  and  on  the  7th  February  returned  it  so  ac- 
cepted in  a  letter  addressed  to  Messrs.  Gethins  and  Tern- 
pany,  IS,  St.  John's  Quay,  Dublin,  where  Miles  Tempany 
had  a  store,  superintended  by  his  brother  John  Tempany. 
The  letter  was  received  there  by  John  Tempany  on  the 
8th  February,  and  by  him  forwarded  to  Miles  Tempany, 
who  received  it  at  Longford  on  the  9th.  The  bill  was 
paid  at  maturity  by  the  plaintiffs. 

It  appeared  also,  that  about  this  time  the  defendant  Ni& 
was  pressing  Miles  Tempany  for  payment  of  a  balance  due 
to  him ;  and  on  the  3rd  February,  the  defendant  wrote  in- 
forming him  that  he  had  sent  over  a  Mr.  Walker,  **  em- 
powered to  take  such  steps  on  his  (the  defendant's)  behalf 
as  circumstances  might  render  necessary."  On  the  6th 
February,  Walker  arrived  in  Longford,  and  pressed  Tem- 
pany for  security.  At  that  time  boat  604  was  on  its  voyage 
for  Dublin,  having  the  480  barrels  on  board :  boat  54  was 
still  in  the  canal  harbour  at  Longford,  partly  loaded,  the 
loading  having  begun  on  the  Ist  February,  and  about 
400  barrels  being  then  on  board.  It  was  proved  also 
that  for  some  days  before  the  Ist  February,  these  oats 
had  been  put  apart  in  a  room,  where  they  were  under* 
going  the  process  of  kiln-drying.  Walker  prevailed  upon 
Miles  Tempany  to  give  him  the  following  written  order 
on  John  Tempany : — 

''  Longford,  6ch  February,  18S7, 
''  Please  deliver  up  and  place  at  the  disposal  of  Mr* 
J.  W.  Walker  the  above-mentioned  boats  of  oats,  together 


HILARY  term/ 2  VICT.  779 

with  fire  or  six  half-barrels  now  in  store  at  DubUn,  per  ArcA.  tf  Fkm, 
account  of  Messrs.  Foster  and  Nix,  London.  .  1889. 

"  Miles  Tkmpany." 

The  boats  specified  were  252, 604,  54,  (stated  to  be  560 
barrels),  88,  and  196.  Walker  proceeded  with  this  order 
to  Dublin,  and  there  obtained  from  John  Tempany  the 
following  written  undertaking : — 

"  I  hereby  engage  to  deliver  up,  and  place  at  your  dis- 
posal, the  first  five  boats  of  oats  that  may  arrive  from 
Longford,  say  about  2,300  barrels,  together  with  what 
Longford  oats  now  in  store,  say  from  2  to  300  barrels,  and 
to  have  the  same  re-shipped  for  account  of  Messrs.  Foster 
and  Nix,  London. 

"  Dublin,  8th  February,  1837. 
"John  Tempany.*' 
"  To  Mr.  J.  W.  Walker.** 

The  loading  of  boat  54  was  completed  on  the  9th  Fe« 
bruary,  550  barrels  of  oats  being  put  on  board,  and  Miles 
Tempany  bduced  Clinch)  the  master,  to  sign  another  bill 
of  lading  for  the  cargo,  in  the  same  terms  as  the  former, 
except  that  it  was  made  deliverable  to  Foster  and  Nix 
instead  of  to  the  plaintifis.  This  was  transmitted  to 
Walker  in  Dublin,  and  received  by  him  there  on  the  10th. 
Notwithstanding  John  Tempany's  undertaking,  however, 
the  oats  were  not  delivered  to  Walker  on  their  arrival  in 
Dublin,  but  were  discharged  out  of  the  canal  boats  on 
board  a  vessel  called  the  Minerva,  then  lying  in  the  port 
of  DubUn,  which  Messrs.  Delany  &  Co.,  shipbrokers, 
had,  by  the  directions  of  John  Tempany,  chartered  for 
London  on  the  account  of  Gethins  and  Tempany,  in  whose 
natnes  receipts  for  them  were  signed  by  the  mate.  Walker 
(who  had  previously  obtained  from  John  Tempany  the 
key  of  the  store)  thereupon  instituted  a  replevin  suit  in 
the  Court  of  Queen's  Bench  in  Ireland  against  the  master 
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EiA.  tf  Pkatk  of  the  Minerva,  in  consequence  of  which  the  oats  were  re- 
landed,  and  ultimately  delivered  to  Walker  for  the  defendant. 
The  cargoes  of  boats  604  and  54  having  been  demanded 
by  the  plaintiffs  from  the  defendant,  and  refused,  this 
action  was  brought  to  recover  the  value  of  them. 

It  was  contended  for  the  defendant,  at  the  trial,  first, 
that  the  (so-called)  bills  of  lading,  under  which  the  plain- 
tiffs claimed  the  property  in  the  cargoes,  were  in  truth 
nothing  more  than  boat-receipts,  having  no  greater  legal 
operation  than  the  receipts  given  by  any  other  inland 
carrier,  and  therefore  could  not  have  the  effect  of  trans- 
ferring the  property  in  the  goods :  and  that  no  contract 
was  proved  by  which  the  plaintiffs  acquired  any  property 
in  the  oats  prior  to  the  title  given  to  the  defendant  by 
Tempany's  order  of  the  6th  February ;  that  the  plaintiffs, 
being  mere  factors,  could  only  have  a  lien,  arising  on  the 
actual  receipt  of  the  goods ;  that  at  all  events  this  was 
the  case  as  to  boat  54,  the  cargo  of  which  was  not 
loaded  at  the  time  when  the  bill  of  lading  transmitted  to 
the  plaintiffs  was  signed,  and  the  bill  of  exchange  drawn. 
The  learned  Judge  thought  the  documents  in  question 
were  equivalent  in  their  legal  operation  to  ordinary  bills 
of  lading,  and  that  the  plaintiffs  were  entitled  to  recover; 
but  he  also  directed  the  attention  of  the  jury  to  the  cir- 
cumstance, that  the  loading  of  boat  54  was  not  completed 
when  the  receipt  for  that  cargo  was  signed  by  the  master, 
and  asked  them  to  consider,  whether,  although  the 
loading  was  not  complete,  the  oats  to  be  put  on  board 
were  designated  and  appropriated  to  the  plaintiffs ;  as,  if 
they  were,  he  was  of  opinion  that  they  were  entitled  to 
recover  the  full  value  of  that  cargo  also.  The  jury  found 
a  verdict  for  the  plaintiffs,  damages  665/.  10^.,  stating  their 
opinion,  that  at  the  time  the  receipts  were  given,  the 
cargo  for  boat  54  was  specially  designated,  although  the 
loading  was  not  complete.  Leave  was  thereupon  given  to 
the  defendant  to  move  to  reduce  the  damages  by  the  sum 
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of  344/.  10«.|  the  value  of  the  oats  shipped  on  board  EmcH.  rfrnku, 
boat  54.  vi!J!L/ 

•    In  Michaelmas  Term,  Kelly  accordingly  obtained  a  rule       bmtahs 
nisi  to  reduce  the  damages  accordingly,  or  for  a  new  trial,         j^{^ 
citing  Kinloeh  v.  Craig  (a),  Nichols  v.  ClerU  {b),  and 
Bruce  v.  Wait  (c).    During  the  present  sittings — 

Creiswell  and  Tomlinson  shewed  cause. — ^The  only  ques- 
tion in  this  case  is,  whether  Miles  Tempany  had  gi?en  to 
the  plaintiffs  a  valid  lien  upon  both  or  either  of  the  two 
boat-loads  of  oats  in  dispute,  before  they  were  transferred 
to  the  defendant.  And  it  is  submitted,  that  the  docu- 
ments transmitted  by  Tempany  to  the  plaintiffs,  with  the 
letter  of  the  2nd  February,  whether  they  be  properly  biUs 
of  lading,  or  merely  (as  they  were  designated  by  the 
defendant  at  the  trial)  boai-receipts,  vested  the  property  in 
the  plaintiffs. 

First,  these  were  bills  of  lading,  and  if  so,  being  trans- 
mitted for  a  valuable  consideration,  they  operated  to  change 
the  property  immediately  on  the  shipment  of  the  goods ; 
and  it  makes  no  difference  that  the  plaintiffs  are  factors, 
and  not  vendees :  HaiUe  v.  Smith  (c/),  Patten  v.  Thomp^ 
son  (e).  There  is  no  precise  legal  definition  of  a  bill  of 
lading : — it  is  only  the  symbol  of  the  property  in  goods  ex- 
isting at  some  distant  place,  which  are  to  come  on  board 
ship  to  the  consignee.  And  it  can  make  no  difference 
whether  they  are  to  come  by  sea,  or  by  inland  navigation : 
nor  can  the  nature  of  the  vessel,  its  size,  build,  or  rigging, 
make  any  difference;  many  smaller  vessels  than  canal 
boats,  pass  over  sea;  e.g.,  the  Madeira  and  Portugal 
fruit-vessels :  so,  a  Humber  keel  is  without  sails  or  rig* 
ging.  When  the  party  has  possession  of  that  which  is 
the  symbol  of  and  represents  the  property  in  the  goods,  it 

(fl)  3  T.  R.  119,  783.  (c)  3  M.  &  W.  16. 

(6)  3  Price,  547.  (<0  1  Bos.  &  P.  563. 

(e)  5  M.  &  Selw.  350. 
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Bstk,  rf  Pk0^  confers  on  him  a  valid  lien ;  and  it  is  not  necessary  for 
this  purpose  that  he  should  be  the  purchaser.  Thus^  the 
transfer  of  a  dock*warrant  is  a  constructive  delivery  of  the 
goods  :  Zwinger  v.  Samuda  (a).  Again,  can  it  make  any 
difference  in  the  case  that  the  corn  is  transshipped  at 
Dublin,  and  sent  forward  by  another  ship  to  England  t 
That  is  a  state  of  circumstances  foreseen  and  provided  for 
at  the  commencement  of  the  voyage.  A  good  bill  of 
lading  might  surely  be  made  for  a  cargo  consigned  from 
Dublin  to  an  inland  town  in  England,  as  Birmingham : 
or  to  be  delivered  to  an  agent  in  Liverpool,  and  thence 
forwarded  to  Birmingham.  Suppose  a  shipment  of  goods 
from  Canada,  through  England,  to  New  South  Wales : 
could  the  transshipment  here  affect  the  operation  of  the 
bill  of  lading  ?  It  would  be  just  as  much  a  symbol  of  the 
property,  whether  the  goods  were  to  remain  in  England, 
or  to  be  carried  forward  in  pursuance  of  the  original 
intention  of  the  shipper.  If  a  document  such  as  this 
would  be  a  bill  of  lading  for  a  voyage  from  Longford  to 
Liverpool,  why  not  for  that  part  of  the  voyage  from 
Longford  to  Dublin  ? — it  is  no  necessary  quality  of  a  bill 
of  lading  that  it  must  represent  the  cargo  throughout  the 
whole  voyage.  It  was  clearly  proved  that  the  course  of 
business  was  for  the  factors  to  make  advances  on  the  faith 
of  these  documents :  they  were  therefore  considered  as 
the  indicia  or  representatives  of  the  goods  themselves,  and 
credit  was  given  to  them  as  such.  That  is  the  true  charac- 
teristic of  a  bill  of  lading. 

But  secondly,  taken  as  boat-^eceipiM  or  invoices  only, 
the  effect  of  the  transfer  of  these  documents  was  to  give 
the  plaintiffs  a  lien : — and  for  this  purpose  also,  it  is  the 
same  whether  the  parties  are  vendees,  or  factors  who  have 
accepted  against  the  goods ;  the  latter  equally  purchase  a 
right  to  hold  the  goods.    In  Mason  v.  Lickbarrow  (6), 

(a)  I  Taunt.  265;  1  B.  Moore,  12.  (6)  1  H.  Bl.  363. 
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Lord  L&ughboraugh  aays, — ^*  A  destination  of  the  goods  ^mA.  ^  Phtt, 
by  the  rendor  to  the  vendeei  the  marking  thenii  or  making 
them  up  to  be  deliyeredj  or  removing  them  for  the 
purpose  of  being  deliyered,  may  all  entitle  the  vendee  to 
aet  as  owner  against  a  third  person^  into  whose  hands  they 
have  come.'*    Suppose  the  vendor  wrote  to  say  he  had 
put  aside  for  A.  goods  in  a  particular  room»  and  would 
keep  them  for  him,  if  he  would  accept  a  bill  against 
them,  and  on  that  representation  he  did  so : — the  vendor 
could  not  afterwards  dispose  of  them  to  defeat  A.'s  right 
In  Craven  v.  Ryder  (a),  it  was  held  that  the  holder  of  a 
lighterman's  receipt  retains  a  control  over  the  goods,  at 
least  until  he  has  exchanged  it  for  the  bill  of  lading.    In 
Paiien  v.  Thompson  (ft).  Lord  Ellenborqugh  says, — ''  If 
it  is  to  be  taken  that  the  cargo  was  consigned  to  the 
Liverpool  house  (who  were  the  vendee's  factors  for  sale), 
as  a  security  for  advances  made  by  them,  this  may  afford 
a  ground  for  their  claim  to  detain  the  same  until  such 
time  as  they  are  indemnified  against  these  advances,  or 
the  responsibility  they  have  contracted  in  respect  of  the 
cargo/*  •  •  •  •  And  again, — ^*  If  there  had  been  any  specific 
pledge  of  this  cargo  in  the  course  of  the  transaction,  if 
bills  had  been  accepted  by  the  Liverpool  house  on  the 
credit  of  this  particular  consignment,  or  if  it  had  been  so 
stipulated,  that  would  have  been  a  different  case."    That 
is  the  present  case.    In  Abbott  on  Shipping,  p.  214,  it  is 
said : — "  The  master  must  make  out  his  bill  of  lading  ac- 
cording to  the  directions  of  the  shipper  of  the  goods,  or 
ihe  holder  of  the  receipt  given  on  the  shipment,  for  the 
shipper  baa  a  right  to  name  the  consignee  to  be  mentioned 
in  the  bill  of  lading,  even  although  it  may  not  be  expressed 
in  the  receipt  that  the  goods  are  shipped  for  his  account, 
tills  being  tacitly  understood."     That  must  mean  that  the 
reoeipl  ia  the  evidence  of  title.    In  HoU  v.  Griffin  (e),  it 

(a)  6  Taunt.  433.  (c)  10  Bmg.  246;  3  M.  &  Scott, 

(6)  5  M.  ft  Scl.  356.  732. 
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jueh.  rf  Piiot,  was  held  that  the  transfer  of  a  wharfinger*s  receipt 
operated  as  a  transfer  of  the  property :  and  Tindal,  C.  J., 
said,  "  it  had  been  the  practice,  to  consider  money 
advanced  on  a  wharfinger's  receipt  in  the  same  light  as 
advanced  on  an  actual  delivery  of  goods."  A  wharfinger's 
receipt  can  have  no  greater  legal  efficacy  than  the  receipt 
of  the  master  of  a  canal  boat:  in  each  case  it  is  the  symbol 
of  property  by  the  usage  of  trade ; — the  evidence  of  an 
undertaking  that  he  holds  the  goods  for  a  particular 
party,  and  will  deliver  them  to  him.  In  the  present  case, 
there  was  abundant  evidence  of  a  contract  to  appropriate 
the  goods  to  the  plaintifls  on  their  acceptance  of  the  bills 
and  of  a  performance  of  that  contract  before  the  transfer 
of  any  title  to  the  defendant.  It  appeared  that,  both  the 
plaintiffs,  and  Foster  and  Nix  also,  had  long  been  in  the 
habit  of  accepting  largely  on  the  faith  of  such  documents : 
and  Walker,  the  defendant's  agent,  had  full  notice  that 
the  oats  were  put  on  board  the  two  boats  for  the  plaintiffs 
and  that  they  had  accepted  against  them.  [Parke,  B. — 
In  order  to  pass  the  property,  the  specific  chattels  must 
be  ascertained  which  are  to  pass.  Now  here  the  oats 
loaded  on  board  the  boat  No.  54,  at  the  time  when  the 
receipts  were  transmitted,  were  still  in  Tempany's  premises, 
and  he  might  have  performed  his  contract  with  the  plain- 
tiffs by  supplying  any  other  oats  of  the  same  quality  and 
amount.  Your  argument  must  go  to  the  extent  that 
Tempany  would  have  been  liable  in  trover  if  he  had  sub- 
stituted others  for  them.]  The  cargo  was  actually  pro- 
vided and  prepared  for  the  shipment,  although  not  all  on 
board;  and  the  jury  have  found  that  the  particular  oats  were 
specially  designated  as  the  cargo  for  boat  54.  This  docu- 
ment was  therefore  evidence  of  a  contract  that  those  par- 
ticular oats  should  be  held  by  the  plaintiffs  on  acceptance 
of  the  bill,  and  the  shipper  could  not,  under  such  circum- 
stances, give  them  a  different  direction.  [Parke,  B. — This 
is  a  written  contract,  applying  to  goods ''  shipped :  *'  you  are 
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substituting  a  different  contract.]  They  were  specifically  set  EtdL  tf  Pkas, 
apart  and  identified,  and  so  fully  appropriated  to  the  plain-    .  ^p^^*  ^ 
tiffs.     [Parke,  B. — The  letter  contains  an  untrue  repre-      Brtaxi 
sentation  that  the  goods  are  then  on  board,  and  those  goods         ^^^ 
he,  Tempany,  engages  to  assign  to  the  plaintiffs  as  mort- 
gagees on  their  acceptance.    Alderson,  B. — The  goods 
he  describes  in  his  letter   are,   in  truth,    non-existing 
goods.] 

But  it  may  be  questioned  whether  Tempany,  or  any 
person  claiming  under  him  by  a  subsequent  title,  is  not 
estopped  to  say  that  the  property  did  not  pass  to  the 
plaintiffs.  Where  a  party  grants  a  lease  of  land  which  does 
not  then  belong  to  him,  but  of  which  he  afterwards  becomes 
the  owner,  and  then  demises  to  another,  the  first  lease  will 
operate  against  both  the  owner  and  the  second  lessee  by 
estoppel,  and  ejectment  may  be  brought  upon  it.  So  here, 
the  same  goods  being  afterwards  loaded,  and  the  plaintiffs 
having  accepted  according  to  the  contract,  the  shipper 
was  estopped  afterwards  to  take  advantage  of  his  own 
wrong,  and  confer  a  better  title  on  another  party.  The 
master,  by  putting  his  name  to  the  receipt  for  boat  54, 
acknowledged  that  he  had  a  cargo  deliverable  to  the  plain- 
tiffs, which  although  it  was  not  then  on  board,  yet  as  soon 
as  he  received  one  exactly  corresponding  with  the  receipt, 
was  held  by  him  for  the  plaintiffs,  who  would  have  had 
a  right  to  take  possession  of  it  by  themselves  or  their 
agent,  and  the  master  would  have  been  estopped  to  say 
he  had  not  signed  the  receipt.  Rawlynss  Case  (a). 
Helps  V.  Hereford  (6),  Doe  d.  Christmas  v.  Oliver  (c), 
are  authorities  to  support  the  analogy  contended  for* 
The  defendant  can  have  no  better  title  than  that  which 
the  shipper  and  the  master  could  give  him  ;  and  that  is 
posterior  in  date  to  the  title  of  the  plaintiffs,  which,  at  the 
latest,  was  perfected  by  estoppel  on  the  8th  of  February, 

{a)  4  Rep.  52.  (c)  10  B.  &  Cr.  187 1  5  Man.  & 

(6)  2  B.  &  Aid.  242.  R.  202. 
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^  PUm,  when  tbe  full  cargo  was  put  on  board ;  whereas  the  de- 
'  fendant's  bill  of  lading  was  not  signed  till  tbe  9th;  or,  if  it 
be  considered  as  evidence  of  a  contract,  was  not  accepted 
by  bun  until  the  10th  or  11  tb.  And  if  he  relies  oq  the 
letter  from  Miles  to  John  Tempany  of  tbe  6th  of  February  t 
or  tbe  undertaking  by  John  Tempany  on  tbe  8th,  be  is  in  no 
better  position ;  for  the  latter  had  no  operation  in  prsBsentii 
— ^it  could  have  no  effect  until  the  completion  of  the  voyage 
at  Dublin ;  nor  was  tbe  letter  addressed  to  the  party  having 
at  the  time  possession  of  the  goods. 

KeUy,  Alexander,  and  Martin,  contri. — ^The  transac- 
tions between  Miles  Tempany  and  the  plaintiffs,  at  Long- 
ford, amounted  to  a  contract  only,  and  no  property  in 
the  goods  passed  thereby  to  the  plaintiffs.  Their  only 
remedy,  therefore,  is  for  a  breach  of  that  contract,  and 
they  have  acquired  no  such  rights  in  the  specific  goods 
as  to  enable  them  to  maintain  trover. 

First,  these  documents  are  not  bills  of  lading,  or  documents 
equivalent  to  them,  and  have  none  of  their  incidents  or 
consequences.  It  is  of  the  greatest  importance  that  a  biU 
of  lading,  which  is  made  the  instrument  of  transfer  of  the 
property  itself,  and  which  has  acquired  a  known  character 
in  tbe  law  merchant  in  all  countries,  should  be  distinctly 
understood  and  defined,  and  its  powers  confined  to  docu- 
ments which  are  clearly  of  that  nature  and  character.  The 
term  was  never,  until  now,  applied  except  to  the  well 
known  mercantile  instrument,  signed  by  the  master  of  a 
vessel  passing  along  the  high  seas,  or  along  some  estuary 
or  navigable  river  between  port  and  port  This  instrument 
IS  false  in  every  particular  which  gives  it  the  form  or  appear- 
ance of  a  bill  of  lading.  Tbe  goods  are  not  shipped,  but 
p«t  on  boM'd  a  common  canal  boat;  there  is  no  voyage, 
properly  so  called ;  the  vessel  is  not  riding  at  anchor  /  there 
are  no  marks  or  numbers,  and  tbe  ierma  freight,  primage, 
and  average,  are  wholly  inapplicable.   It  is  a  mere  receipt 
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bj  a  boat-carrier  for  goods  to  be  carried  from  Longford  Am^  ¥  ^<m»> 
by  canal  to  Dublin,  and  there  to  be  delivered  to  any  agent  v^...^..!^ 
of  Tempany.  There  is  in  fact  no  difference  between  thii  Brtaiib 
case  and  that  of  a  parcel  of  goods  sent  from  London  by  y*^ 
waggon  or  by  the  railway  to  York,  and  a  receipt  taken  from 
the  carrier.  Could  not  the  sender  countermand  their  direc- 
tion if  he  chose  t  If  a  carrier's  receipt  is  to  be  held  equi- 
valent to  a  biU  of  lading,  the  effect  will  be,  that  the  owner 
cannot,  if  he  make  a  mistake,  take  the  goods  out  again.  It 
is  said  this  is  a  bill  of  lading,  the  effect  of  which  waii  to 
terminate  at  Liverpool,  not  at  Dublin.  If  that  be  so,  the 
real  bills  of  lading  from  Dublin  to  Liverpool  will  be  de- 
prived of  operation  or  validity  by  these,  which  are  mere 
fictitious  instruments.  A  bill  of  lading  covering  the  whole 
voyage  would  never  be  signed,  except  where  the  goods 
were  to  go  through  in  the  same  vessel.  Hall  v.  Orjffiiif 
which  is  the  only  case  cited  in  which  there  was  any  thing 
at  all  analogous  to  a  carrier's  receipt,  is  clearly  distinguish- 
able ;  there  the  defendant,  on  sight  of  the  wharfinger's 
receipt,  and  before  the  goods  arrived,  promised  to  deliver 
them  to  the  plaintiff  on  their  arrival,  and  it  was  held  that 
the  plaintiff  might  maintain  trover  against  him,  on  his 
refusal  to  deliver  them  after  their  arrival.  That  was  the 
case  of  a  transfer  of  property  notified  to  the  defendant,  and 
assented  to  by  him.  The  present  more  resembles  the  cases 
where  money  has  been  transmitted  to  bankers  for  a  certain 
person,  to  whom  they  are  not  liable  until  they  have  assented 
to  hold  fpr  him :  Williams  v.  Everett  (a). 

But  secondly,  assuming  that  such  instruments  as  these 
could  be  effective  to  pass  the  property  as  between  vendor 
and  vendee^  they  will  not  do  so  in  this  case,  which  is  h^ 
VNeen  principal  and  factor ;  the  plaintiffs  being  factors 
merely,  all  that  they  can  acquire  is  a  lien,  which  must  be 
coupled  with  possession :  Kinlock  v.  Craig  (6).  In  HaHle 
V.  Smith,  there  was  a  regular  bill  of  lading,  duly  indorsed 
(a)  14  East,  582.  (b)  3  T.  R.  119,  783. 
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JBceA.  9f  Pitatf  to  the  defendant ;  nor  was  that  a  case  of  principal  and 
factor ;  there  was  an  agreement  for  a  valuable  consi- 
deration that  the  transferees  should  hold  the  goods  as 
trustees  for  third  parties;  they  were  not  pawnees  but 
bargainees.  In  Patten  v.  Thompson,  Lord  EUenborough 
saysy  referring  to  Haille  v.  Smith, — **  That  was  a  specific 
pledge  of  the  cargo  by  indorsement  and  delivery  of  the 
bill  of  ladings  upon  an  agreement  between  the  parties 
that  the  cargo  should  be  held  as  a  collateral  security.** 
The  case  of  Patten  v.  Thompson  proceeded  expressly 
on  the  ground,  that  as  between  principal  and  factor,  the 
factor  has  no  lien  until  possession.  [Parke  B.,  referred  to 
Anderson  v.  Clark  (a)].  There  it  appeared  that  the 
shipper  of  the  goods  had  acted  as  the  agent  of  the 
consignee.  [_Parke,  B. — I  was  engaged  in  that  cause, 
and  I  know  that  the  ground  of  the  decision  was  the 
existence  of  an  agreement  between  the  parties,  as  proved  by 
the  correspondence,  that  the  goods  should  vest  in  the  factor 
as  a  security  for  antecedent  advances.]  The  judgment  of 
the  Court  is  very  shortly  reported,  and  it  appears  to  be 
inconsistent  with  Berkley  v.  Walling  (£).  There  is  no 
other  case  in  which  a  contract  of  this  description  has  been 
held  to  vest  the  property,  unless  there  has  been  also  a 
regular  bill  of  lading.  The  boat-owner  is  in  no  respect 
the  agent  of  the  plaintiff,  but  only  of  Tempany,  who 
hires  and  pays  him. 

Lastly,  witii  regard  to  the  boat  No.  54,  the  plaintiffs 
have  clearly  no  title  to  that  cargo.  When  the  boat-re- 
ceipt for  it  was  signed,  the  cargo  was  in  the  warehouse  of 
the  consignor :  and  it  is  impossible  to  say  that  there  was 
a  transfer  of  property  in  those  specific  oats,  merely  by 
means  of  the  false  representation  in  Tempany's  letter. 
There  was  a  mere  intention  to  put  the  oats  on  board,  to 
be  sent  to  the  plaintiffs,  but  that  intention  was  altered ; 

(a)  2  BiDg.  20.  (6)  7  Ad.  &  E.  29;  2  Nev.  &  P.  178. 
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lyer  did  receive  them  to  be  8hipp< 
the  plaintiffs,  but  received  tbem  for  the  defendants. 


and  the  master  never  did  receive  them  to  be  shipped  for  AboA^  i/  mm, 

1889. 

^ V ' 

Brtams 
Cur.  adv.  vult.  ^  «- 


The  opinion  of  the  Court  was  delivered  on  the  last  day 
of  the  sittings  by — 

Parke,  B. — The  question  in  this  case  is,  whether  the 
property  in  the  oats  on  board  two  boats,  No.  604,  and 
No.  54,  or  either  of  them,  was  vested  in  the  plaintiffs  at 
the  time  the  defendants  took  possession  of  those  oats* 
We  think  that  the  property  in  the  former  was  in  the 
plaintiffs,  in  the  latter  not. 

The  facts  of  the  case,  necessary  to  its  determination^  may 
be  very  shortly  stated.  Miles  Tempany,  a  corn^merchant 
at  Longford,  who  employed  the  plaintiffs  as  hb  factors  at 
Liverpool,  shipped  on  board  the  boat.  No.  604,  a  full 
cargo  of  oats,  and  took  a  bill  of  lading  or  boat-receipt  for 
them,  signed  by  the  master,  bearing  date  the  31st  of 
January,  1837>  whereby  he  acknowledged  the  receipt  of 
the  oats  on  board,  deliverable  in  Dublin  to  John  and  T. 
Delany,  in  care  for  and  to  be  shipped  to  the  plaintiffs  in 
^Liverpool.  On  the  same  day,  he  procured  from  the 
master  of  another  boat.  No.  54,  a  like  bill  of  lading  or 
receipt,  for  530  barrels,  but  no  oats  were  then  on  board 
that  boat,  although^  a  cargo  was  prepared  for  that  pur- 
pose. On  the  2nd  of  February,  Tempany  wrote  to  the 
plaintiffs  a  letter  inclosing  both  those  instruments,  and 
stating  that  he  had  valued  on  the  plaintiffs  for  730/. 
against  those  oats.  On  the  7th,  the  plaintiffs  received 
this  letter,  and  accepted  the  bill  of  exchange,  and  returned 
it  to  Tempany,  who  received  it  on  the  9th, 

In  the  mean  time,  the  defendant,  who  was  a  creditor 
of  Tempany  to  a  considerable  amount,  sent  over  Mr. 
Walker,  an  agent,  to  Longford.  Walker  arrived  on  the 
6th,  and  pressed  him  for  security.    Tempany  consented 

VOL.  IV.  o  o  a  M.  w. 
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cf  Mo^  on  that  day  to  give  him  an  order,  addreited  to  Tempany's 
brother,  his  agent  in  Dublin,  desiring  him  to  deliver  to 
Walker,  for  the  defendant,  the  cargo  of  boat604  ,  which 
had  then  sailed  for  Dublin,  and  four  other  cargoes,  in- 
cluding that  of  boat  54f  (which  was  stated  to  be  560 
barrels),  and  also  all  that  was  in  Tempany's  store  in 
Dublin.  The  boat  54  was  then  partially  loaded,  and 
Tempany  promised  to  send  the  boat-receipt  for  it  to 
Walker.  The  loading  was  completed  on  the  9tb,  the  boat* 
receipt  or  bill  of  lading,  for  550  barrels,  which  were  on 
board,  signed  by  the  master  and  transmitted  to  Walker, 
to  whom  the  cargo  was  made  deliverable,  and  he  received 
it  the  next  day.  The  boats  were  both  hired  by  Tempany, 
and  the  men  paid  by  him.  Walker,  on  the  8tb,  procured 
an  agreement  from  J.  Tempany,  in  Dublin,  to  hold  the 
oats  for  him,  when  they  arrived :  and  he  afterwards  got 
possession  of  the  whole  by  legal  process. 

It  was  contended,  that,  under  these  circumstances,  the 
property  in  neither  cargo  vested  in  the  plaintiffs ;  first, 
because  the  instruments  were  not  regular  bills  of  lading, 
and  could  give  no  title ;  and  secondly,  if  they  were,  they 
could  not  operate  to  give  the  plaintiffs  a  title,  because 
they,  being  factors,  could  acquire  no  lien  without  actaal 
possession. 

We  think  it  unnecessary  to  decide  whether  the  instru* 
ments  were  regular  bills  of  lading,  so  as  to  have  all  the  pro* 
perties  which  the  custom  of  merchants  has  attached  to 
those  documents.  We  need  not  say,  whether,  like  bills  of 
lading,  they  are  the  symbols  of  property,  so  that  their 
transfer  by  indorsement  is  equivalent  to  an  actual  delivery 
of  the  goods,  which  they  represent,  in  specie ;  nor  whe- 
ther they  have  the  privileges  which  by  the  factors'  act 
are  given  to  such  instruments.  These  are  matters  wholly 
collateral  to  the  present  inquiry.  The  true  question  here 
is,  what  is  the  meaning  and  effect  of  the  two  documents,  by 
whatever  name  they  are  called,  coupled  with  the  letter  from 
Tempany,  of  the  8nd  of  February,  followed  by  the  ac< 
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eeptance  bj  the  plaintiffti  of  Tempany's  draft  ? 
to  vu  to  be  clearly  this,— that  Tempany  agrees  that  the 
oats  therein  specified,  shall  be  held  from  that  time  by  the 
boat-masterSj  for  the  plaintiffs,  in  their  own  right,  pro- 
Tided  they  accept  the  bill,  as  a  security  for  its  payment— 
that  the  masters  agree  so  to  hold  them»  and  that,  by  the 
plaintiffs*  assent  and  acceptance  of  the  bill,  the  conditional 
agreement  becomes  absolute.  The  transaction  is  in 
effect  the  same,  as  if  Tempany  had  deposited  the  goods 
with  a  stakeholder,  who  had  assented  to  hold  them^  for 
the  plaintiffs,  in  order  to  indemnify  them.  As  evidence  of 
•uch  a  transaction,  it  is  wholly  immaterial  whether  the  in* 
•truments  are  bills  of  lading  or  not:  and  it  might  equally 
be  proved  through  the  medium  of  carriers'  or  wharflngers* 
receipts,  or  any  other  description  of  document,  or  by  cor* 
respondence  alone.  If  the  intention  of  the  parties  to  pass 
the  property,  whether  absolute  or  special.  In  certain  aa* 
certained  chattels,  is  established,  and  they  are  placed  in 
the  hands  of  a  depositary,  no  matter  whether  such  de* 
positary  be  a  common  carrier,  or  ship-master,  employed 
by  the  consignor,  or  a  third  person,  and  the  chattels  are 
so  placed  on  account  of  the  person  who  is  to  have  that 
property ;  and  the  depositary  assents ;  it  is  enough :  and 
it  matters  not  by  what  documents  this  is  effected ;  nor  b 
it  material  whether  the  person  who  is  to  have  the  property 
be  a  factor  or  not ;  for  such  an  agreement  may  be  auide 
with  a  factor,  as  well  as  any  other  individual.     / 

In  the  present  case  we  are  of  opinion  that  this  is  satis- 
factorily made  out,  with  respect  to  the  first  boat*load :  and 
the  fact  that  the  instrument  signed  by  the  master,  specie 
lies  that  the  goods  are  to  be  carried  to  and  delivered  at 
Dublin,  to  an  agent  of  the  plaintiffs^  is  decisive  to  shew 
that  the  plaintiffs  are  to  take  immediately  in  their  own 
right,  and  are  not  mere  consignees  of  Tempany,  who  ar* 
to  have  their  lien  when  the  goods  arrive,  aa  factors.   And 

OQOS 
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ICcrA.  rf  PUoi,  this  case  is  distinguishable,  on  this  ground,  from  Kinloek 
▼.  Craig,  Bruce  v.  Wail,  and  Nichols  v.  Clent,  in  none  of 
which  was  there  any  documentary  or  other  evidence  to 
prove  that  the  intention  of  the  consignors  was  to  vest  the 
property  in  the  consigneeyrom  the  moment  of  delivery  to 
the  carrier :  and  the  case  resembles  that  ofHaiUe  v.  Smith, 
where  the  bill  of  lading  being  transmitted  for  a  valuable 
consideratiouj  operated  as  a  change  of  property  instanter, 
when  the  goods  were  shipped;  and  it  is  also  governed 
by  the  same  principle  upon  which  I  know  that  of  Am- 
derson  v.  Clark  was  decided,  where  a  bill  of  lading, 
making  the  goods  deliverable  to  a  factor,  was,  upon  proof 
from  correspondence  of  the  intention  of  the  principal  to 
vest  the  property  in  the  factor,  as  security  for  antecedent 
advances,  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  board,  so  as  to  enable  him  to 
sue  the  master  of  the  ship  for  their  non-delivery. 

In  our  opinion,  therefore,  the  plaintiffs  had  a  complete 
title  to  the  cargo  of  the  boat  604,  at  least  on  the  7th  of 
February,,  when  they  complied  with  the  condition  by 
accepting  the  bill:  and  before  the  7th,  no  other  title  to  the 
oats  intervened ;  for  the  order  to  deliver  them  to  Walker» 
given. on  the  6th,  was  clearly  executory  only.  But  the 
claim  of  the  plaintiffs  to  the  cargo  of  boat  54,  stands  on  a 
very  different  footing. 

At  the  time  of  the  agreement,  proved  by  the  bill  of 
lading  or  boat-receipt  of  the  Slst  January,  to  hold  the 
fiSO  barrels  therein  mentioned  for  the  plaintiffs,  there  were 
no  such  oats  on  board ;  and  consequently  no  specific  chat* 
telsyyfhich  were  held  for  them.  The  undertaking  of  the 
boat-master  had  nothing  to  operate  upon,  and  though 
Miles  Tempany  had  prepared  a  quantity  of  oats  to  put  on 
board,  those  oats  still  remained  his  property;  he  might 
have  altered  their  destination,  and  sold  them  to  any  one 
else;  Vhe  master's  receipt  no  more  attached  to  them,  than 
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to  any  other  quantity  of  oats  belonging  to  Tempany.  If  AreA.  0/  PUat 
indeed,  after  the  Slst  of  January,  these  oats  so  prepared, 
or  any  other  like  quantity,  had  been  put  on  board  to  the 
amount  of  580  barrels,  or  less,  for  the  purpose  offul^ 
filling  the  contract,  and  received  by  the  master  'as  such, 
before  any  new  title  to  these  oats  had  been  acquired  by  a 
third  person,  we  should  have  probably  held,  that  the  pro- 
perty in  these  oats  passed  to  the  plaintiffs,  and  that  the 
letter  and  receipt,  though  it  did  not  operate,  as  it  pur- 
ported to  do,  as  an  appropriation  of  any  existing  specific 
chattels,  at  least  operated  as  an  executory  agreement  by 
Tempany  and  the  master  and  the  plaintiffs,  that  Tempany 
should  put  such  a  quantity  of  oats  on  board  for  the  plain- 
tiff's, and  that  when  so  put,  the  master  should  hold  them 
on  their  account:  and  when  that  agreement  teas  fulfilled, 
then,  but  not  otherwise,  they  would  become  their  pro- 
perty. But  before  the  complete  quantity  of  530  barrels 
was  shipped,  and  when  a  small  quantity  of  oats  only  were 
loaded,  and  before  any  appropriation  of  oats  to  the  plain- 
tiffs had  taken  place,  Tempany  was  induced  to  enter  into 
a  fresh  engagement  with  the  defendant,  to  put  on  board 
for  him  a  full  cargo  for  No.  64,  by  way  of  satisfaction  for 
the  debt  due  to  him ;  for  such  is  the  effect  of  the  delivery 
order  of  the  Cth,  and  the  agreement  with  Walker,  of  the 
same  date,  to  send  the  boat-receipt  for  the  cargo  of  that 
vessel*  Until  the  oats  were  appropriated  by  some  new 
act,  both  contracts  were  executory :  on  the  9th  this  appro- 
priation took  place,  by  the  boat-receipt  for  the  550  barrels 
then  on  board,  which  was  signed  by  the  master,  at  the 
request  of  Tempany ;  whereby  the  master  was  constituted 
the  agent  of  the  defendant  to  hold  these  goods;  and. this 
was  the  first  act  by  which  these  oats  were  specifically 
appropriated  to  any  one.  The  master  might  have  insisted 
on  Tempany's  putting  on  board  oats  to  the  amount  of  the 
first  bill  of  lading,  on  account  of  the  plaintiffs,  but  he  did 
not  do  so. 
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***i  ^ff**^  ''  "  proper,  however,  to  notice  the  rery  ingenioiit 
argument  used  on  the  part  of  the  pidntiffs,  founded  on 
the  doctrine  of  estoppel,  as  applied  to  real  estate.  If  a 
flian,  by  indenture,  demise  a  certain  manor,  which  be  has 
not,  and  then  purchases  the  manor,  and  afterwards  sells  or 
demises  it  to  B.,  the  first  lease  operates  against  the  pur* 
ohaser  or  second  lessee ;  and  by  analogy  to  this  case,  it  is 
contended  that  the  first  bill  of  lading  was  good  for  the  plain- 
tiffs  by  estoppel,  against  the  master,  and  consignor ;  and 
against  the  defendant,  who  claims  that  cargo  which  was 
put  on  board  under  the  consignor.  But  this  analogy  does 
not  bold ;  in  the  case  of  real  property,  the  lease  is  a  con* 
elusive  admission  by  the  lessor,  that  be  has  a  title  to  the 
speeffie  e*iaie  demised,  which  binds  a  subsequent  pur- 
chaser of  that  estate :  here  the  bill  of  lading  is  a  conclusive 
admission  only  that  $ome  oats,  amounting  to  the  specified 
quantity,  were  on  board.  In  the  former  case,  the  estate 
is  identified  and  ascertained  at  the  time  of  the  admission  t 
in  the  latter,  no  property  existed  to  which  the  admission 
applied,  for  no  oats  were  on  board ;  and  they  are  no 
Otherwise  ascertained,  than  by  that  statement  that  they 
were  on  board ;  and  the  person  who  afterwards  purchases 
any  oats  from  the  consignor,  might  as  well  be  said  to  pur< 
ehase  those  to  which  the  estoppel  relates,  as  he  who  puf- 
ehases  those  which  were  afterwards  put  on  board*  And 
besides,  it  may  well  be  doubted  whether  the  doctrine  of 
estoppel  applies  to  personal  chattels  at  all«  so  as  to  bind  a 
subsequent  purchaser  of  them. 

For  these  reasons,  we  think  that  the  plaintiffs  are  entl* 
ded  to  the  first  cargo  of  oats,  but  not  to  the  oth^;  and 
the  rule  must  be  discharged  as  to  boat  604,  and  the  rer^ 
diet  reduced  by  the  value  of  boat  54. 

Rule  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 


^  '  ^  -^ 


NfiLSoH  and  Wife  v.  StfttB. 

XHIS  was  a  writ  of  error  from  the  judgment  of  the  ToadecUntioB 
Court  of  Exchequer  in  the  case  of  Serle  v.  Watertoorth  (a),  promi^o^^note 
the  defendant    Mrs.  Waterworth  having  since  married  ?'*,*'•  ^^^ 

,     ,      ,  ^  8rd  JaDuary, 

Nelson,  the  now  plaintiff  in  error.     It  was  an  action  of  1837,  made  by 
debt  on  a  promissory  note  for   S4/.  \s.  4 J.,  value  re«  payable  twehe 
ceived.  dated  the  Srd  January,  1837,  made  by  the  defend-  ".^^  to'tha" 
ant,  (the  now  plaintiff  in  error,)  payable  twelve  months  pi*intiff,  the 
after  date  to  the  plaintiff.     The  defendant  pleaded,  that  pleaded  that 
one  Joseph  Waterworth,  before  and  at  the  time  of  his  foreandathb 
death,  to  wit,  on  the  2nd  January,  1837,  was  indebted  to  ?"*?»  ^^ 

'  ;  ^  .  indebted  to 

the  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of  the  plaintiff  in 
24/.  If.  4c/.,  for  the  price  and  value  of  goods  by  the  plain-  sold,  whfch  sum 
tiff  before  then  sold  and  delivered  to  the  said  J.  Water-  ^1"/^^  ^^  Jj* 
worth,  which  sum  was  due  and  owing  to  the  plaintiff  at  the  time  of  the 

•  #1  !•  ri  *       \       ^         making  of  the 

time  of  the  making  of  the  promissory  note  m  the  first  promissory  not« 
count  mentioned ;  and  that  the  plaintiff,  after  the  death  of  '^Jjj*  ^^iV 
the  said  J.  Waterworth,  and  before  the  making  of  the  said  *}<>««? ;  that 

^  the  plaintiff, 

note,  to  wit,  on  the  2nd  January,  1837,  applied  to  the  after  the  death 
defendant  for  payment  thereof;  whereupon,  in  compliance  J*©  the  defenV- 
with  the  said  request,  the  defendant,  after  the  death  of  "g^„t?5J,^;^ 
the  said  J.  Waterworth,  for  and  in  respect  of  the  said  "?<»"♦ »«» ^^' 

•  -^  -  .,  ,  ,  i..«.  A  .«     pliance  with  his 

debt  80  then  remammg  due  to  the  plamtiffas  aforesaid,  request,  the 

defendant,  after 
the  death  of  J. 
W.,  fbr  and  In  respect  of  the  debt  so  remaining  due  to  the  plaintiff  as  aforettid,  and  for  no  other 
opnsideration  whatever,  made  and  delivered  the  note  to  the  plaintiff,  and  that  J.  W.  died  intestate, 
And  that  at  the  time  of  the  making  and  delivery  of  the  note,  no  administration  had  been  granted 
of  his  effects,  nor  was  there  any  eiecutor  or  executors  of  his  estate,  nor  any  person  liable  for  the 
debt  so  remaining  due  to  the  plaintiff  as  aforesaid;  and  the  defendant  afened  that  there nevtr  wu 
My  Mffsitfera/iM  fir  the  toi4  note  iittept  ae  aforesaid, — Held,  that  the  plea  was  a  good  answer  to 
tlM  deetoratiM. 

(0)  hnf,  p.  •. 
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jto&«  Chamitri  and  for  no  other  consideration  whatever,  then  made  and 
,  ^^^^*  ^     delivered  the  said  note  to  the  plaintiff:  and  the  defendant 
Nblbov       further  says,  that  the  said  J.  Waterworth  died  intestate, 
8bki.b»       ^  ^^^'  ^^®  ^^™^  ^^y  ^"^  y^^^  aforesaid,  and  that  at  the 
time  of  the  making  and  delivery  of  the  said  note  to  the 
plaintiff  as  aforesaid,  no  administration  had  been  granted 
of  the  estate  and  effects  of  the  said  Joseph  Waterworth, 
nor  was  there  at  that  time  any  executor  or  executrix  of 
the  estate  and  effects  of  the  said  Joseph  Waterworth,  nor 
was  there  at  that  time  any  person  liable  for  the  said 
debt  so  remaining  due  to  the  plaintiff  as  aforesaid*     And 
the  defendant  further  says,  that  there  never  was  any  con* 
sideration/or  the  said  note  except  as  aforesaid,  (a)    Veri- 
fication.    Replication,  de  injuri&,   on  which  issue  was 
joined. 

The  Court  of  Exchequer  having  held  that  the  plea 
was  not  a  sufficient  answer  to  the  action  on  the  note, 
a  writ  of  error  was  brought,  which  was  now  argued  by 

Addison,  for  the  plaintiffs,  in  error. — The  question  in 
this  case  is,  whether  this  plea  is  a  good  answer  to  the 
action,  or  whether  judgment  non  obstante  veredicto  ought 
to  have  been  entered  for  the  plaintiff.  The  averment  at 
the  end  of  the  plea,  that  there  never  was  any  consideration 
for  the  note,  was  overlooked  on  the  argument  in  the 
Court  below  (6).  The  defence  set  up  by  the  plea  in  reality 
was,  that  there  never  was  any  consideration  for  the  giving 
of  the  note.  In  the  Court  below,  it  was  said  that  the 
forbearance  to  sue  would  be  a  good  consideration;  but 
it  does  not  appear  that  there  was  any  connexion  or 
relationship  between  the  defendant  below  and  the  de- 
ceased, in  respect  of  which  she  could  be  liable.    [Tindal, 

(a)  See  note  below.  and  the  Court  below  gave  judg- 

(b)  That  averment  was  by  some  ment  on  the  assumption  that 
mistake  omitted  in  the  briefs  in  there  was  no  such  averment  in 
the  case  of  Serie  v.  Waterworth,  the  plea. 
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C.  J. — ^You  say  it  is  the  same  as  if  a  perfect  stranger  *w*.  Chamimrt 
passing  by  at  the  time^  on  being  told  that  a  debt  was  due, 
had  given  the  note.]  Certainly.  The  case  of  Jones  v.  Ash' 
bymham  (a)  is  expressly  in  point  There  the  plaintiff 
declared  that  A.,  since  deceased,  was  indebted  to  him  so 
much,  and  that  after  his  death,  in  consideration  of  the 
premises,  and  that  he,  at  the  instance  of  the  defendant, 
would  forbear  and  give  day  of  payment  of  the  debt,  (not 
stating  to  whom  he  was  to  forbear)^  the  defendant  pro- 
mised, &c. ;  and  it  was  held  to  be  no  consideration  for  the 
promise ;  for  a  promise  could  only  be  sustained  on  a  con- 
sideration of  benefit  to  the  defendant,  or  of  detriment  to 
the  plaintiff:  and  unless  there  were  some  person  whom 
the  plaintiff  could  have  sued  for  his  debt,  his  forbearance 
was  no  detriment  to  him.  That  case  is  on  all  fours  with 
the  present,  and  shews  that  forbearance  to  a  person  not 
liable  is  no  consideration ;  the  only  difference  is,  that  this 
was  the  case  of  a  promissory  note,  which  imported  a  con- 
sideration, and  that  since  the  new  rules  such  a  defence 
must  be  pleaded.  In  the  judgment  in  the  Court  below. 
Lord  Abinger,  C.  B.,  says,  *'  It  appears  to  me  that  the 
real  question  is,  whether,  on  the  face  of  the  declaration 
and  plea  together,  there  could  be  any  consideration  for 
this  note,  as  between  the  plaintiff  and  defendant;  and  I 
think  that  the  plaintiff's  being  placed  in  the  condition 
that  he  could  not,  at  all  events,  sue  the  defendant  for 
twelve  months,  although  she  took  out  administration  in 
the  meantime,  was  a  suflScient  consideration."  And 
Parke,  B.,  says — "  If  it  had  shewn  that  there  were  no 
assets,  it  would  probably  have  gone  far  enough  to  nega- 
tive all  consideration ;  but  it  does  not;  and  the  effect  of 
the  note,  at  all  events,  is  to  tie  up  the  plaintiff's  hands 
against  the  defendant,  in  case  she  should  take  out  admi- 
nistration or  intermeddle  with  the  assets,  for  a  year." 

(a)  4  East,  455. 
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Jbr«i.  Ckamk$fji  Xbifl  plea«  it  ii  submitted,  does  contain  a  substantial  afer" 

1 A10 

*  ment  tbat  there  were  no  assets.  Again,  what  detriment 
was  it  to  the  plaintiff,  ''  to  tie  up  his  hands,**  where  he 
never  had  any  right  to  recover  against  the  defendant  t  or 
what  benefit  was  it  to  the  defendant  ?  If  there  bad  been 
any  other  consideration,  it  was  for  the  plaintiff  to  shew 
tbat  by  bis  replication. 

Wighiman,  contrd*  -^  The  judgment  of  the  Court 
below  was  correct.  The  defendant  is  under  a  mistake, 
in  applying  the  expression  consideration  to  the  ciroum- 
stance  of  her  having  assets  or  not.  The  question  was, 
whether  there  being  a  debt  due,  there  could  be  a  con-  ^ 
sideration  o(  forbearance*  ITindal,  C.  J. — ^Have  you 
any  right  to  guess,  that  by  any  accident  the  defendant 
would  take  out  administration  in  the  course  of  the 
year?]  In  Ridoui  v.  Brietow  (a),  wbere  a  widow  gave  a 
promissory  note  ''/or  value  received  by  my  late  kuebandt"^ 
it  was  held  that  the  note  was  valid  on  the  face  of  it.  In 
ihdit  C9LBe  Bayley,  J.,  says,  "You  may  bind  yourself  by 
an  instrument  which,  in  its  form,  imports  consideration, 
without  expressing  the  consideration  or  proving  it  ali'- 
unde;'*  and  be  cites  the  case  of  Poppletoell  v.  WiUon  (6), 
as  establishing  **  that  a  promissory  note  is  binding,  though 
it  purport  on  the  face  of  it  to  be  for  the  debt  of  a  third 
person.**  So  here  the  plaintiff  contends,  that  if  a 
stranger  is  told  that  a  debt  is  due,  and  he  gives  a 
promissory  note,  which  imports  a  consideration,  it  would 
be  binding.  \Bosanqueit  J.— ^You  say  tbat  a  debt  is 
due,  but  in  this  case  there  was  no  person  that  could  be 
sued.]  There  was  a  debt  due  from  a  person  who  is  dead, 
and  that  is  the  same,  as  respects  consideration,  as  if  it 
were  a  living  person,  because  there  may  be  assets,  or 
at   least   respect   for   the    memory   of  tbe   deceased. 

(a)  1  Gr.  &  J.  231.  {h)  1  Stra.  264. 
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[Bosmquei,  J»— In  Ridout  r.  BrUtow  there  was  a  priina  Sm*.  Chamitrt 
facie  right  to  take  out  administration.]  The  consideration 
here  is  a  debt  from  the  deceased  Joseph  Waterworth  ;  and 
unless  the  plea  exclude  every  case  in  which  there  may  be  a 
good  consideration,  that  is  suflScient.  The  defendant  was 
bound  to  exclude  every  consideration  whatever.  There  was 
nothing  to  shew  she  was  not  executrix,  or  might  not  be- 
come so.  The  defendant  was  bound  to  shew  that  the 
promissory  note,  which  imports  a  consideration,  had  in 
reality  no  value :  if  it  might  be  for  good  consideration,  it  is 
sufficient  The  Court  below  say  that  the  defendant  has 
not  shewn  those  circumstances  which  prove  that  there 
could  be  no  consideration.  A  person  who  gives  a  promis- 
sory note,  by  so  doing,  primi  facia  admits  that  he  has 
had  value  for  it. 

Addison,  in  reply. — In  Ridout  v.  Bristow,  the  note  was 
proved  (under  non  assumpsit)  to  have  been  given  by  the 
widow  '*  for  value  received  by  her  late  husband  ;'*  here  it 
does  not  appear  that  the  defendant  was  at  all  connected 
with  the  deceased.  Alderson,  B.  said,  in  this  case,  in  the 
Court  below,  that  the  question  in  Ridout  v.  Bristow  was 
"  whether,  it  being  expressed  on  the  face  of  the  note  that  it 
was  given  for  the  debt  of  her  late  husband,  that  necessarily 
shewed  a  want  of  consideration,  and  the  Court  held  that 
it  did  not,  because  the  plaintiff's  remedy  might  be  de- 
layed against  the  executor  or  administrator;  but  here 
there  is  a  distinct  averment  that  no  person  was  liable  for 
the  debt."  The  doctrine  contended  for  on  the  other  side 
is  extravagant. 

Lord  Demman,  C.  J. — It  appears  to  me,  that  in  reversing 
this  judgment,  we  do  not  interfere  with  the  law  pronounced 
by  the  Judges  of  the  Exchequer,  because  they  acted  on 
Ridout  r.Bristow,  and  it  turns  out  that  the  facts  of  that 
case  do  not  apply.    It  appears  that  there  the  defend- 
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E*eh.  Ckamhir,  ant  was  the  wife  of  the  intestate,  and  his  administratrizi 

1839 

and  the  question  there  arose  on  non  assumpsit;  and  so  it 
must  have  been  in  Popplewell  r.  Wilson, 

Judgment  reversed. 


MEMORANDA. 

In  Hilary  Term,  Mr.  Baron  BoUand  resigned  his  seat 
in  this  Courtj  on  account  of  continued  indisposition,  and 
in  the  vacation  following,  WiUiam  Henry  Maule,  Esq., 
one  of  her  Majesty's  counsel,  was  appointed  to  succeed 
him,  and  having  been  first  called  to  the  degree  of  the 
coif,  gave  rings  with  the  motto  **  Suum  cuique.**  He  took 
his  seat  in  this  Court  on  the  first  day  of  Easter  Term. 

In  Hilary  Vacation,  TTi'/ZtamGood^otf^A  Hayier^  Esq., 
of  Lincoln's  Inn,  received  a  patent  of  precedence ;  and 
John  Stuart^  Esq.,  of  Lincoln's  Inn,  Samuel  Girdlestone, 
Esq.,  of  the  Middle  Temple,  and  Robert  Vaughan 
Richardi,  Esq.,  and  Griffith  Richards^  Esq.,  of  the  Inner 
Temple,  were  appointed  her  Majesty's  CounseL 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS, 


ACCOUNT  STATED. 

See  Pleading,  I.  1. 

The  acceptor  of  a  bill,  on  applica- 
tion to  him  for  payment,  answered  that 
the  bill  had  been  altered  as  to  the  ac- 
ceptance, by  being  made  payable  at  a 
particular  place;  that  he  never  made 
it  payable  there,  nor  elsewhere  than  at 
his  own  house,  and  that  he  should  take 
such  steps  as  the  law  would  authorize 
on  the  subject;  that  he  had  been  pre- 
pared for  payment,  and  the  party  might 
have  the  money  by  calling  at  his 
house : — Held,  that  this  letter  was  no 
acknowledgment  of  a  subsisting  debt» 
so  as  to  support  a  count  on  an  account 
stated.     Calvert  v.  Baker,  417 

ACTION  ON  THE   CASE. 
Btf  whom  nuiintainable. 

In  case,  the  declaration  stated  that 
L.,  the  father  of  the  plaintiff,  bargained 
with  the  defendant  to  buy  of  him  a 
gun,  to  wit,  for  the  use  of  himself  and 
his  sons ;  and  the  defendant  then,  by 
falsely  and  fraudulently  warranting  the 
gun  to  have  been  made  by  N.,  and  to 
be  a  good,  safe,  and  secure  gun,  then 
sold  Uie  gun  to  L.^for  the  use  of  him- 


self and  his  sons,  for  24/.,  whereas  in 
truth  and  in  fact  the  defendant  was 
guilty  of  great  breach  of  duty,  and  of 
wilful  deceit,  negligence,  and  improper 
conduct,  in  this,  that  the  gun  was  not 
made  by  N.,  nor  was  a  good,  safe,  and 
secure  gun,  but  on  the  contrary  thereof, 
was  made  by  a  maker  very  inferior  to 
N.,  and  was  a  bad,  unsafe,  ill  manu- 
factured and  dangerous  gun,  and  wholly 
unsound  and  of  very  inferior  materials, 
of  all  which  the  defendant,  at  the  time 
of  such  warranty  and  sale,  had  notice ; 
and  that  the  plaintiff,  knowing  and 
confiding  in  the  said  warranty,  used 
the  gun,  which  but  for  the  warranty 
he  would  not  have  done ;  and  that  the 
gun,  being  in  the  hands  of  the  plaintiff, 
by  reason  and  wholly  in  consequence 
of  its  weak,  dangerous,  and  insufficient 
construction  and  materials,  burst  and 
exploded,  whereby  the  plaintiff  was 
greatly  wounded,  &c.,  and  wholly  by 
means  of  the  premises,  breach  of  duty, 
and  improper  conduct  of  the  defendant, 
lost  the  use  of  his  hand: — Held,  on 
error,  (after  verdict  for  the  plaintiff  on 
the  plea  of  not  guilty,  and  on  other 
pleas  denying  the  warranty  and  that 
the  gun  was  unsafe,  &c.)  that  the 
action  was  maintainable.  Levy  t. 
LangridgCf  837 
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ARBITRATION. 


AMENDMENT. 

See  Frauds,  Statute  of,  2. 
Practice^  IV. 

ANNUITY. 

Lands  were  enfeoffed  to  R.  H.  and 
the  defendant,  to  the  nse,  intent,  and 
purpose  that  the  plaintiff*,  his  heirs  and 
assigns  for  ever,  should  receive  and 
take  out  of  the  lands  a  yearly  rent  of 
63/.  payable  half-yearly;  and  the  de- 
fendant covenanted  with  the  plaintiff 
that  R.  H.  and  the  defendant,  their 
executors,  &c.,  or  some  or  one  of  them, 
would  pay  or  cause  to  be  paid  to  the 
plaintiff,  his  heirs  and  assigns,  the 
said  yearly  rent  at  the  terms  appointed 
for  payment  thereof: — Held^  that  the 
plaintiff  could  not  sue  the  defendant  in 
debt  for  arrears  of  the  annuity.  Ran^ 
daU  V.  Rigbff,  130 

APPRENTICE. 

The  justices  at  sessions  have  no 
power,  under  the  stat.  5  Elix.  c.  4, 
s.  85,  on  making  an  order  for  the  dis- 
charge of  an  apprentice  from  his  ap- 
prentice-hood, to  direct  the  return  of 
any  part  of  the  premium  already  paid 
to  the  master,  or  the  non-payment  of 
any  part  of  it  remaining  unpaid. 
East  ▼.  Peel,  665 

SemblCf  per  AlderM%  B.,  that  the 
statute  does  not  apply  to  cases  where  a 
premium  is  given  with  the  apprentice, 
but  only  to  compulsory  bindings  with- 
out premium.  Ibid, 

ARBITRATION. 

I.  Authority  of  Arbitrator* 

(1).  To  administer  Oath  to  Witnesses. 

A  cause  was  referred  at  Nisi  Prius, 
by  an  order  of  reference  which  stated 
"  that  the  witnesses  should  be  exa- 
mined upon  oath,  to  be  taken  before 
me"  (the  Judge  of  Assize,)  '*  or  some 
other  Judge  of  the  Court  of  Exche- 


quer, or  before  a  commissioner  ap- 
pointed to  ttfke  affidavits  in  the  same 
Court  :** — H^ld,  that  this  clause  did  not 
exclude  the  general  power  of  the  ar- 
bitrator to  administer  an  oath  to  such 
witnesses,  under  3  &  4  Will.  4,  c.  42, 
S.41.     HodsoUy.  Wise,  536 

II.  Award, 
(1).   When  sufficiently  final. 

Where  an  action  of  debt,  in  which 
the  defendant  had  pleaded  the  general 
issue  and  a  set-off,  was,  by  consent, 
referred  to  arbitration,  "  the  costs  of 
the  reference  and  award  to  abide  the 
event,"  and  the  arbitrators  found  that 
the  plaintiff  was  not  entitled  to  recover 
in  the  action,  and  had  not  any  cause  of 
action  against  the  defendant,  but  said 
nothing  as  to  the  set-off: — Held,  that 
the  award  was  final,  and  that  the  de- 
fendant was  entitled  to  maintain  an 
action  for  the  costs  of  the  reference 
and  award.     Duckworth  v.  Harrison, 

432 

Where,  on  a  reference  of  a  cause  to 
arbitration,  the  costs  to  abide  the  event, 
the  arbitrator  finds  in  favor  of  the  de- 
fendant upon  a  plea  which  covers  the 
whole  cause  of  action,  it  is  no  objection 
to  the  award  that  on  other  issues  the 
arbitrator  has  found  for  the  plaintiff 
without  damages.     Savage  v.  Ashwin, 

530 

(2).  By  Arbitrators  without  Umpire. 
By  agreement  of  reference,  a  cause 
was  referred  to  two  arbitrators,  with 
power  to  appoint  an  umpire,  the  costs 
of  the  cause  to  abide  the  event;  and 
the  said  parties  thereby  bound  them- 
selves to  stand  to,  obey,  and  keep  the 
award  "  of  the  said  two  arbitrators  and 
their  umpire,  so  as  the  award  of  the 
said  arbitrators  and  their  umpire  was 
made  before  a  certain  day.''  An  award 
was  made  by  the  two  arbitrators  only, 
and  they  found  two  issues  for  the 
plaintiff  and  one  for  the  defendant, 
and  directed  that  *'  the  costs  of  the 
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•tidoaase,  and  of  tlie  ■everal  issues 
fonnd  therein,  shall  be  paid  to  the 
plaintiffi  or  to  the  party  entitled 
thereto:" — Held^  on  motion  for  an 
attachment,  that  the  validity  of  the 
award,  being  made  by  the  two  arbitra- 
tora  only,  waa  too  doubtful  to  grant  an 
attachment  upon  it ;  and  2ndly,  that  it 
was  void  as  to  the  adjudication  of  the 
costs  of  the  cause*  Hitkeringtan  ▼. 
Robinaon^  608 

(d).  Setting  aside. 
Where  an  arbitrator,  to  whom  a 
cause  was  referred  by  order  of  Nisi 
Prius,  directed  that  the  verdict  should 
be  entered  for  the  plaintiff  for  2542. ; 
and  then  set  forth  certain  facts  raising 
a  question  for  the  opinion  of  the  Court, 
and  awarded  that  if,  upon  such  facts, 
the  Court  should  be  of  opinion  that 
the  verdict  shonld  be  for  1252.  only, 
then  the  damages  should  be  reduced  to 
that  sum: — neldy  that  a  motion  to 
enter  the  verdict  for  the  latter  sum, 
upon  the  facts  so  stated  by  the  arbi- 
trator, was  in  effect  a  motion  to  set 
aside  the  award,  and  must  be  made 
within  the  term  next  following  that  in 
which  the  award  waa  made.  Andev' 
90H  V.  FuUer,  470 

III.  Second  Trial  after  abortive  Re 
ference* 

Where  a  verdict  waa  taken  at 
Nisi  Prius,  and  entered  in  the  asao- 
date's  book  (but  not  on  the  record), 
subject  to  a  reference,  and  the  time  li- 
mited for  making  the  award  expired 
before  the  order  of  reference  was  deli- 
vered to  the  arbitrator,  when  the  de- 
fendant refused  to  proceed  with  the 
reference;  whereupon  the  plaintiff*, 
without  making  any  application  to  the 
Court,  took  the  cause  down  again  to 
trials  and  obtained  a  second  verdict: — 
Held,  that  the  latter  trial  and  verdict 
were  irregular. 

Held,  also,  that  the  irregularity  was 
not  waived  by  the  defendant's  attorney 
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attending  and  croaa^fxamiiiing  a  wit* 
nesa,  under  an  order  obtained  by  the 
plaintiff's  attorney  (after  the  other 
party  had  refused  to  go  on  with  the  re« 
rerence)  for  the  examination  of  the  wit- 
ness on  interrogatories,  nnder  the  1 
WiU.  4,  c.  22, 8. 4.  HaUv.  Reuse,  24 

ARREST. 
(1).  Privilege  from. 

A  page  of  the  presence  in  ordinary 
to  the  Qoeen  ia  privileged  from  arrest. 
Reynolds  v.  Fooock,  S71 

(2).  Under  1^2  Viot.  e.  110,  a.  3. 

The  principle  by  which  the  Jodgea 
will  be  guided  in  allowing  an  arreat 
under  the  1  &  2  Vict.  c.  110,  s.  8,  is 
to  consider  whether  the  defendant  is 
about  to  leave  the  country  for  auch  a 
time  that  he  ia  not  likely  to  be  forth* 
coming  to  satisfy  the  plaintlff'a  eiecu* 
tion  at  the  period  when  he  will  be  enti* 
tied  to  it  in  the  ordinary  cue  of  law 
proceedings. 

It  was  therefore  held  to  be  a  suffi- 
cient ground  for  issuing  the  writ,  that 
the  defendant,  an  officer  in  the  army, 
was  about  to  join  his  regiment  atationed 
abroad.     Larchin  v.  nillanf  351 

(3).  Discharge  under  1^2  Viet,  o* 
110. 

1.  Where  a  defendant  was  arrested 
on  mesne  process  before  the  1st  Octo- 
ber, 1 838,  and  gave  a  bail-bond ;  and 
after  that  day  final  judgment  was  sign- 
ed against  him,  and  a  ca.  sa.  issued 
and  lodged  with  the  sheriff,  in  order 
to  fix  the  bail;  the  Court  refused  to 
exonerate  the  bail  on  an  equitable  con- 
struction of  the  1  &  2  Vict,  c.110, 
s.  7.    Jackson  v.  Cooper,  358 

2.  Where  a  defendant  was  arrested 
on  mesne  process  before  the  1st  October, 
1838,  and  deposited  a  aum  of  money 
in  lieu  of  bail  and  for  coats,  which  waa 
paid  into  court,  under  the  7  &  S  Geo* 
4,  c.  71}  a.  8  x-^Heldf  that  he  waa  not 
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eDtitled  to  haye  the  money  paid  out  to 
him  after  the  1st  October,  on  an  equit- 
able construction  of  the  1  &  2  Vict. 
c.  110,  8.  ?•     Harrison  v.  Diekensouj 

355 

3.  Where  a  defendant  was  arrested 
on  mesne  process  previously  to  the 
passing  of  Uie  statute  1  &  2  Vict.  c. 
110,  but  escaped  from  custody,  and 
was  re-taken  under  an  escape-warrant 
after  the  act  came  into  operation: — 
Heldf  that  he  did  not  come  within  the 
7th  section,  as  being  in  custody  at  the 
commencement  of  the  act,  or  within 
the  let  section,  as  having  been  arrest- 
ed on  mesne  process  after  the  act  came 
into  operation,  and  that  he  was  not  en- 
titled to  his  discharge.  N^as  v.  Milton^ 

359 

4*  Where  a  defendant,  who  was  ar- 
rested on  mesne  process,  and  gave  bail, 
before  the  1st  October,  1838,  imme- 
diately on  his  discharge  went  and  still 
remained  abroad,  the  Court  refused  to 
enter  an  exoneretur  on  the  bail-piece. 
Lewis  V.  Ford^  361 

(3).  Discharge  from,  on  ground  of  Pr»- 
vilege, 

A  party  privileged  from  arrest  re- 
deando  was  arrested  on  a  writ  of  capias 
ad  respondendum,  and  applied  for  and 
obtained  a  Judge's  order  for  his  dis- 
charge in  that  action,  on  the  ground  of 
his  privilege.  At  the  time  of  his  ar- 
rest, other  writs  of  ca.  sa.  against  him 
were  in  the  hands  of  the  sheriff: — 
Held,  that  the  sheriff  was  justified  in 
detaining  him  on  those  writs,  notwith- 
standing notice  of  the  Judge's  order. 
Watson  V.  Carroll,  592 

(4).  Discharge  from,  on  ground  of  lUe- 
gaUtg. 

Where  a  defendant  was  arrested  un- 
der an  attachment  out  of  the  Court  of 
Chancery  for  non-payment  of  costs,  and 
a  c^ias  utlagatum  out  of  this  Court, 
at  the  suit  of  the  same  party  who  was 


the  plaintiff  in  the  equity  suit,  was  on 
the  same  day  lodged  with  the  sheriff; 
and  the  arrest  under  the  attachment 
was  afterwards  set  aside  by  the  Court 
of  Chancery,  for  irregularity: — Held, 
that  the  defendant  was  entitled  to  be 
discharged  as  to  the  capias  utlagatum 
also.     HaU  v.  Hawkins,  590 

ASSESSED  TAXES. 

Arrears  of  assessed  taxes  cannot  be 
recoYered  by  information  in  the  nature 
of  a  popular  action  of  debt,  under  the 
statutes  43  Geo.  3,  c.  99,  s.  45,  and  5 
&  6  Will.  4,  c.  20,  s.  13,  inasmuch  as 
the  latter  section  provides  that  the 
amount  "shall  be  recoverable  from  the 
person  and  persons  making  default  of 
payment  thereof,  as  a  debt  upon  record 
to  the  King's  Majesty."  The  pro- 
ceedings ought  to  be  by  scire  facias  or 
extent,  or  information  upon  the  re- 
cord itself.  The  Attorney-General  v. 
Sewell,  77 

ATTORNEY. 

(1).  Changing  Attorney. 

Where  an  attorney  has  accepted  a 
declaration,  and  has  acted  and  been 
treated  by  the  plaintiff  as  the  attorney 
in  the  cause,  another  attorney  cannot 
proceed  with  the  action  without  a  rule 
for  changing  the  attorney,  although  the 
former  attorney's  name  was  not  upon 
the  record.     May  v.  Pike,  197 

(2).  Delivery  of  Bill. 

The  Court  has  a  general  jurisdiction, 
independently  of  the  statute  2  Geo.  2. 
c.  23,  s.  23,  to  order  an  attorney  to  de- 
liver a  bill  of  costs  to  his  client,  and 
account  for  monies  received;  although 
they  have  no  power  to  order  it  to  be 
taxed,  except  in  the  cases  provided  for 
by  the  act.     Clarkson  v.  Parker,     532 

(3).  CosU  of  Taxation  of  Bill. 
An  attorney  is  not  compellable  to 
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pay  the  costs  of  taxation,  on  the  ground 
of  more  than  one  sixth  having  been 
taken  off  his  bill,  unless  there  have 
been  either  an  undertaking  by  the  party 
to  pay  the  bill,  or  money  brought  into 
court,  with  an  agreement  by  the  party 
that  it  shall  be  appropriated  to  that 
purpose;  since  otherwise  it  is  not 
within  the  stat.  2  Geo.  2,  c.  23,  s.  23. 
Rogers  v.  Peterson^  588 

BAIL. 

See  Arrest,  (3),  1,  2,  4. 

(1).  Affidavit  of  Justification. 

Where  bail  justify  for  property, 
which,  though  sufficient  in  amount,  is 
not  properly  described  in  the  affidavit 
of  justification,  the  plaintiff  is  not  en- 
titled to  the  costs  of  opposition,  but 
the  bail  will  be  admitted  without  pay- 
ment of  costs,  and  the  costs  of  the  op- 
position will  be  costs  in  the  cause. 
Brown  v.  Ahrenfeldt,  76 

(2).  Jttsiijlcaiion  of  by  Sheriff. 

When  a  sheriff,  eight  days  after  an 
arrest,  is  called  upon  by  a  Judge's  order 
forthwith  to  put  in  and  perfect  bail,  he 
is  bound  to  justify  without  notice  of 
exception,  such  a  case  not  being  within 
the  rule  of  T.  T.  1  W.  4,  s.  4.  Rex 
V.  Sheriff  of  Middlesex,  529 

(8).  Staying  Proceedings  on  Bail-bond, 
Where  a  defendant,  on  being  arrested, 
gave  bail  to  the  sheriff,  and  subse- 
quently obtained  an  order  to  stay  pro- 
ceedings in  the  action,  on  payment  of 
debt  and  costs  forthwith,  "  the  plaintiff 
to  be  at  liberty  to  sign  final  judgment, 
and  issue  execution  for  the  amount," 
if  the  debt  and  costs  were  not  so  paid; 
and  default  being  made  in  payment,  the 
plaintiff  took  an  assignment  of  the  bail- 
bond,  and  issued  process  against  the 
bail,  after  which  the  defendant  died : 
— Heldf  that  the  bail  were  entitled  to 
stay  proceedings  on  the  bail-bond  on 
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payment  of  costs ;  that  the  order  did 
not  require  them  to  put  the  plaintiff 
into  a  condition  to  sign  judgment,  by 
justifying  bail  above,  and  therefore  he 
had  not  lost  a  judgment  by  their  laches. 
Isaac  V.  RickardOi  382 

BANKRUPTCY. 

Set-off  against  Assignees* 

To  a  count  for  money  had  and  re- 
ceived to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded  that 
although  the  money  mentioned  re- 
mained and  was  in  the  possession  of  the 
defendant  after  the  bankruptcy,  yet  that 
it  was  in  fact  received  before  the  issu- 
ing of  the  fiat,'  and  from  thence  re- 
mained in  the  defendant's  possession: 
that  before  and  at  the  time  of  the  issu- 
ing of  the  fiat,  the  bankrupt  was  in- 
debted to  the  defendant  in  a  larger 
sum;  and  that,  at  the  time  he  so  gave 
credit  to  the  bankrupt,  he  had  no  no- 
tice of  any  act  of  bankruptcy: — Held, 
that  this  was  not  a  good  ground  for  a 
set-off,  (which  the  plea  concluded  with), 
and  that  it  was  therefore  bad.  Wood 
V.  Smith,  522 

BILL  OF  LADING. 
See  Principal  and  Factor. 

BILLS  AND  NOTES. 
I.  What  is  a  Promissory  Note* 

Held,  that  a  paper,  whereby  the  de- 
fendants promised  to  pay  the  plaintiffs, 
or  order,  the  sum  of  13/.,  for  value  re- 
ceived, with  interest  at  5L  per  cent., 
and  aU  fines  according  to  rule,  could 
not  be  declared  on  as  a  promissory  note. 

The  jury  having  found  general  da- 
mages on  a  declaration  containing  a 
count  on  the  above  instrument,  (as  a 
promissory  note),  and  a  count  on  an 
account  stated,  the  Court  awarded  a 
venire  de  novo.  Ayrey  v.  Feamsides, 
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BILLS  AND  NOTES. 


IL  Consideration, 

To  a  declaration  in  debt  on  a  pro- 
missory note  for  241.,  dated  3rd  January, 
1837)  made  by  the  defendant  payable 
twelve  months  after  date  to  the  plain- 
tiff,  the  defendant  pleaded  that  one 
J,  W.,  before  and  at  his  death,  was 
indebted  to  the  plaintiff  in  24/.,  for 
goods  sold,  which  sum  was  due  to  the 
plaintiff  at  the  time  of  the  making  of 
the  promissory  note  in  the  declaration 
mentioned;  that  the  plaintiff,  after  the 
death  of  J.  W.,  applied  to  the  defend- 
ant for  payment;  whereupon,  in  com- 
pliance with  his  request,  the  defendant, 
after  the  death  of  J.  W.,  for  and  in 
respect  of  the  debt  so  remaining  due 
to  the  plaintiff  as  aforesaid,  and  for  no 
other  consideration  whatever,  made  and 
delivered  the  note  to  the  plaintiff;  and 
that  J.  W.  died  intestate,  and  that,  at 
the  time  of  the  making  and  delivery  of 
the  note,  no  administration  had  been 
granted  of  his  effects,  nor  was  there 
any  executor  or  executors  of  his  estate, 
nor  any  person  liable  for  the  debt  so 
remaining  due  to  the  plaintiff  as  afore- 
said. Replication,  de  injurid : — Held, 
afler  verdict  for  the  defendant,  that  the 
plea  was  no  answer  to  the  declaration, 
inasmuch  as  it  did  not  negative  every 
consideration  for  the  promissory  note, 
for  that  it  did  not  allege  that  there 
were  no  assets;  and  the  effect  of  the 
giving  of  the  note  was,  at  all  events, 
to  preclude  the  plaintiff  from  suing  the 
defendant,  iu  case  she  should  after- 
wards take  out  administration,  for  a 
year,  which  was  a  sufficient  consider- 
ation for  the  giving  of  the  note :  and 
therefore  that  the  plaintiff  was  entitled 
to  judgment  non  obstante  veredicto. 
[Reversed  on  error:  see  Nelson  v. 
Serle,  post,  pi.  2].  Serle  v.  Water^ 
worthy  9 

2.  To  a  declaration  in  debt  on  a 
promissory  note  for  24Z.,  dated  3rd 
January,  1837,  made  by  the  defendant, 
payable  twelve  months  after  date  to 


the  plaintiff,  the  defendant  pleaded  that 
one  J.  W.,  before  and  at  his  death,  was 
indebted  to  the  plaintiff  in  24/.,  for 
goods  sold,  which  sum  was  due  to  the 
plaintiff  at  the  time  of  the  making  of 
the  promissory  note  in  the  declaration 
mentioned;  that  the  plaintiff,  after  the 
death  of  J.  W.,  applied  to  the  defend- 
ant for  payment ;  whereupon,  in  com- 
pliance with  his  request,  the  defend- 
ant, after  the  death  of  J.  W.,  for  and 
in  respect  of  the  debt  so  remaining  due 
to  the  plaintiff  as  aforesaid,  and  for  no 
other  consideration  whatever,  made  and 
delivered  the  note  to  the  plaintiff;  that 
J.  W.  died  intestate,  and  that,  at  the 
time  of  the  making  and  delivery  of  the 
note,  no  administration  had  been  granted 
of  his  effects,  nor  was  there  any  execu- 
tor of  his  estate,  nor  any  person  liable 
for  the  debt  so  remaining  due  to  the 
plaintiff  as  aforesaid;  and  the  defend- 
ant averred  that  there  never  was  any 
consideration  for  the  said  note  except 
as  aforesaid.  Held,  that  the  plea  was 
a  good  answer  to  the  declaration.  Nel- 
son  V.  Serle,  (in  error),  79 

IIL    Presentment    of   Foreign  Bill 
payable  after  Siyht. 

A  bill  of  exchange  wbs  drawn  in 
duplicate  on  the  12th  of  August,  at 
Carbonear,  in  Newfoundland,  payable 
90  days  after  sight,  on  S.  &  Co.,  in 
England,  for  the  freight  of  a  voyage 
from  Liverpool  to  Carbonear.  The  bill 
was  not  presented  for  acceptance  to 
S.  &  Co.  until  the  16th  of  November. 
Carbonear  is  20  miles  from  St.  John's, 
with  a  daily  communication  between 
those  places ;  and  from  St.  John's  there 
is  a  post-office  packet  three  times  a 
week  to  England,  the  average  voyage 
being  about  18  days  : — Held,  that  £e 
jury  properly  found  that  the  bill  was 
not  presented  for  acceptance  within  a 
reasonable  time,  no  circumstances  being 
proved  in  explanation  of  the  delay. 
Straker  v.  Graham^  721 


CARRIER. 


COGNOVIT. 


807 


IV.  Aetums  an^^Pleadinga. 

In  an  action  by  indorsee  against  ac- 
ceptor of  a  billt  (not  stated  to  bepayable 
at  any  particular  place),  it  is  a  good 
defence  under  a  plea  that  the  defend- 
ant did  not  accept  the  bill  declared  on, 
that  after  he  had  accepted  it  generally, 
it  was  altered  without  his  knowledge, 
by  the  addition  of  a  memorandum  maJc- 
ing  it  payable  at  a  banker's.  Calvert 
V.  Bahr,  417 

CANAL  ACT. 

A  company  were  empowered  by  an 
act  of  Parliament  to  make  a  canal 
within  certain  limits,  without  specifying 
any  time  within  which  it  was  to  be 
completed :  Held^  that  no  limitation  as 
to  time  could  be  assigned  to  the  powers 
conferred,  by  an  intendment  that  they 
were  to  be  exercised  within  a  reason^ 
able  HmCf  and  consequently  that  the 
works  might  be  resumed  at  any  period. 

Qtuere,  whether  any  and  what  acts 
would  amount  to  an  abandonment  of 
the  powers  so  conferred  ?  If  the  capital, 
which  the  act  empowers  the  Company 
to  raise,  be  not  raised  to  the  full  extent, 
quaret  whether  that  circumstance  af- 
fects the  right  of  the  Company  to  pro- 
secute the  work  afterwards? 

The  act  of  Parliament  gave  certain 
commissioners  power  to  purchase  lands, 
&o.,  and  directed  them  to  make  com- 
pensation to  persons  interested  therein 
for  all  damage  sustained: — Held,  that 
a  party  entitled  to  an  easement  over 
lands  80  purchased  by  them,  could  not 
maintain  trespass  for  acts  done  upon 
those  lands  to  the  prejudice  of  his  ease- 
ment, but  as  soon  as  any  damage  was 
actually  sustained,  he  ought  to  have 
claimed  compensation  under  the  act. 
Thieknesse  v.  The  Lancaster  Canal 
Companif,  472 

CARRIER. 
See  Railway  Act. 


COGNOVIT. 

(1).  Execution  and  Attestation  of. 

To  constitute  an  express  naming  of 
an  attorney,  within  the  stat.  1  &  2  Vict, 
c.  110,  s.  9,  it  is  sufficient  if  the  at- 
torney be  named  by  another  party,  and 
adopted  by  the  defendant,  who  calls 
upon  him  to  request  him  to  attest  the 
execution  of  the  cognovit;  and  it  is 
not  necessary  that  he  should  be  in  the 
first  instance  named  by  the  defendant. 

The  attestation  need  not  state  that 
the  attorney  was  named  by  the  defend- 
ant; it  is  sufficient  if  he  therein  de- 
clares himself  to  be  attorney  for  the 
defendant,  and  states  that  he  subscribes 
as  such. 

The  cognovit  need  not  be  read  over 
to  the  defendant  before  execution,  if  he 
be  informed  of  its  nature  and  effect. 
Oliver  v.  Woodroffe,  650 

(2).  Oiven  by  Infant. 

A  cognovit  was  given  by  a  minor, 
authorizing  an  attorney  to  appear  for 
him  and  confess  an  action  brought 
against  him  for  a  precise  sum  for  ne- 
cessaries provided  for  him  by  the  plain- 
tiff, with  an  undertaking  "  not  to  bring 
any  writ  of  error,  nor  do  any  act  to 
prevent  the  plaintiff  from  entering  up 
judgment  or  suing  out  execution :"— ^ 
Held  bad  on  three  grounds ;  Ist,  that 
an  infant  cannot  appoint  nor  appear  by 
attorney,  but  only  by  guardian ;  2ndly, 
that  he  cannot  state  an  account;  drdly, 
that  he  cannot  deprive  himself  of  his 
right  to  bring  a  writ  of  error,  or  any 
other  right  to  which  he  was  entitled. 

Ibid. 

(3).  Entering  Appearance  for  Defend^ 

ant  under. 

Where  a  defendant,  more  than  four 

months  after  the  issuing  of  a  writ  of 

capias  against  him,  gave  the  plaintiff's 

attorney  a  cognovit  to  enter  up  judg^ 

ment: — Held,   that  the  attorney  was 

thereby  empowered  (without  any  ez- 
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press  autbority  for  that  purpose,  and 
notwitstanding  the  lapse  of  time),  to 
enter  an  appearance  for  the  defendant, 
and  to  take  all  other  proceedings  ne- 
cessary to  obtaining  judgment.  Ri- 
chardson y.  Daly^  384 

COMPUTATION  OF  TIME. 
See  Pleading,  II,  1. 

COSTS. 

See  Attorney^  3. 

Election  Petition. 

(1).  Security  for. 
When  security  for  costs  has  been 
given  by  a  plaintiff  residing  out  of  the 
jurisdiction,  the  Court  will  not  order 
the  bond  to  be  delivered  up  to  be  can- 
celled before  the  end  of  the  suit,  on  the 
alleged  ground  that  the  plaintiff  has 
since  returned  to  England,  with  the 
intention  of  permanently  remaining. 
BadnaU  v.  Haylay^  535 

(2).  Of  Pauper. 
When  a  plaintiff^  suing  in  formft 
pauperis,  succeeds  upon  one  of  several 
issues^  die  defendant  is  not  entitled  to 
any  set-off  in  respect  of  the  costs  of 
other  issues  found  for  him.  Foss  v. 
Racine^  610 

(3),  In  Trespass. 
To  trespass  qu.  cl.  fr.,  and  carrying 
away  divers  large  quantities  of  straw, 
the  defendant  pleaded,  1st,  not  guilty; 
2ndly,  that  the  straw  was  not  the  pro- 
perty of  the  plaintiff;  3rdly,  a  justifica- 
tion to  the  whole  cause  of  action :  to 
which  last  plea  the  plaintiff  demurred, 
but  judgment  was  given  on  the  de- 
murrer for  the  defendant.  At  the  trial, 
the  jury  found  a  verdict  for  the  plaintiff 
on  the  1st  issue,  with  Is.  damages,  and 
for  the  defendant  on  the  2nd,  and  the 
Judge  did  not  certify  under  the  22  & 
2S  Car.  2,  c.  139: — Held,  that  the 
plaintiff  was  entitled  to  no  more  costs 


than  damages.     Patrick  ▼•  Coleriekf 

527 

(4).  On  several  Issues. 
Where  some  issues  are  found  for 
the  plaintiff,  and  some  for  the  defend- 
ant, the  latter  will  be  entitled  to  the 
costs  of  the  witnesses  who  are  called 
exclusively  in  support  of  the  issues 
found  for  him,  but  not  of  those  who 
are  also  examined  to  disprove  the  issues 
found  for  the  plaintiff. — Crowiher  v. 
ElweU,  71 

(6).  Of  the  Day. 
Where  a  cause  is  taken  down  to 
trial  by  both  parties,  and  the  plaintiff 
withdraws  his  record,  the  defendant  is 
entitled  to  costs  of  the  day,  although 
he  might  have  proceeded  to  try  tbe 
cause  upon  his  own  entry  of  it  by  pro- 
viso. But  he  is  not  so  entitled  when^ 
by  consent  of  both  parties,  the  cause 
was  made  a  remanet.     Blow  y.  WyatU 

407 

(6).  On  new  Trial  granted. 

The  plaintiff  in  an  action  of  trespass 
for  mesne  profits,  having  been  non- 
suited at  the  trial,  obtained  a  rule  for  a 
new  trial,  which  was  silent  as  to  costs. 
The  plaintiff  drew  up  and  served  the 
rule.  Another  action  was  afterwards 
commenced  against  the  defendant  in 
the  name  of  John  Doe,  for  the  reco- 
very of  the  same  mesne  profits ;  where- 
upon the  defendant  obtained  a  rule  for 
staying  the  proceedings  therein,  until 
the  plaintiff  should  discontinue  the  for- 
mer action.  The  plaintiff's  attorney 
gave  notice  of  trial  in  the  action  in 
which  a  new  trial  was  ordered,  but 
afterwards  countermanded  it;  and  the 
defendant's  attorney  also  gave  notice  of 
trial  by  proviso,  which  also  was  coun- 
termanded. After  the  Assizes,  the 
plaintiff  discontinued : — Held,  that  the 
defendant  was  not  entitled  to  the  costs 
of  the  trial.  Sir  W.  H.  JoUiffe,  Bart., 
V.  Mundy,  502 


DEED. 


DEPUTY  DAT  METERS.  809 


(7).  Of  abortive  Reference. 
Where  a  cause  was  referred  before 
trial,  and  an  arbitration  bond  entered 
into,  bat  which  could  not  be  made  a 
rule  of  Court,  and  the  reference  prov- 
ing abortive,  the  cause  was  afterwards 
tried: — Held,  that  the  successful  party 
was  not  entitled  to  the  costs  of  the 
abortive  reference  as  costs  in  the  cause. 
Doe  d.  Davies  v.  Morgan,  171 

(8).  Taxation,  Notice  of 
Notice  of  taxation  given  before  9 
o'clock  p.  H.  of  one  day  for  the  day  fol- 
lowing at  12,  is  **  one  day's  notice," 
within  the  meaning  of  the  rule  of  T.  T. 
1  Will.  4,  s.  12.     Edmunds  v.  Gates, 

66 
(9).  Bif  whom  payable. 
This  Court  will  not  interfere  to  make 
a  person  who  is  not  a  party  to  the  re- 
cord pay  the  costs  of  the  action,  though 
he  is  the  real  party  interested  in  the 
event  of  it.   Hayward  v.  Giffard,  194 

(10).  By  whom  to  be  demanded. 

Where  a  trial  was  postponed  by  rea- 
son of  the  absence  of  a  material  wit- 
ness, on  payment  of  the  costs  of  the 
day  by  the  defendants  **  to  the  plain- 
tiff:*'—/fe/i,  that  a  demand  of  such 
costs  by  the  plaintiff's  attorney  in  the 
cause,  was  sufficient  whereon  to  ground 
an  attachment  for  their  non-payment. 
Inman  v.  HiU,  7 

DEBT. 

See  Annuity. 

DECREE  IN  EQUITY. 

See  Deputy  Day  Meters  of 
London. 

DEED. 

Profert  of 

When  the  profert  of  a  deed  is  requi- 
site, it  is  not  sufficient  to  allege  as  an 
excuse,  that  the  deed  was  delivered  to 


the  opposite  party, 
rison, 


WaUU  V.  Hat" 
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DEPOSIT  MONEY. 
See  Vendor  and  Purchaser,  II. 

DEPUTY  DAY  METERS  OF 
LONDON. 

The  deputy  day  meters  of  the  city 
of  London  are  entitled,  by  immemorial 
custom,  to  the  exclusive  right,  by  them- 
selves and  their  servants,  of  measuring, 
shovelling,  unloading,  and  delivering 
all  oysters  brought  in  any  boat  or  ves- 
sel for  sale  along  the  river  Thames  to 
any  place  within  the  limits  of  the  port 
of  London,  and  to  receive  a  reasonable 
compensation  for  so  doing;  and  a  jury 
found  that  %s.  for  every  score  for  the 
first  100  bushels,  and  4«.  for  every 
score  of  bushels  of  the  remainder  of 
a  cargo,  was  a  reasonable  recompense 
to  them  for  the  labour  of  shovelling, 
unloading,  and  delivering  out  the  oys- 
ters, exclusive  of  the  sums  paid  to  the 
corporation  of  London  for  metage 
under  the  statute  11  Will.  3,  c.  24, 
s.  7. 

The  meters  are  not  therefore  bound 
to  perform  in  their  own  persons  the 
manual  labour  of  shovelling,  &c.,  but 
are  bound  to  provide  sufficient  men  for 
the  purpose,  and  are  liable  to  an  action 
in  default  of  their  doing  so. 

On  an  issue  as  to  the  existence  of 
such  immemorial  right  of  the  deputy  day 
meters: — Held,  that  a  decree  of  a 
Court  of  Equity,  in  a  cause  between 
third  parties,  touching  the  same  right, 
whereby  an  issue  was  directed  to  try 
whether  the  above  sums  were  a  reason- 
able recompense,  was  admissible  in 
evidence. — Held,  also,  that  the  party 
producing  it  was  not  bound  also  to  put 
in  the  depositions  in  the  cause,  which 
were  referred  to  (in  the  usual  form) 
in  the  decree;  but  semble,  that  the 
other  party  would  be  entitled  to  read 
the  depositions  as  his  evidence. 
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Where  a  docnment  has  been  put  in 
by  one  of  the  parties  in  a  cause,  and 
portions  of  it  have  been  read  at  the 
instance  of  the  opposite  counsel,  he  is 
then  too  late  to  object  to  its  admissi- 
bility.    Layhoum  v.  Crisps  820 

DEVISE. 

(1).  Designation  of  Devisee, 

A  testatrix  devised  lands  (after  the 
death  of  devisees  for  life)  to  the  second 
son  of  J.  K.  in  fee.  At  the  time 
of  making  the  will,  J.  K.  had  had 
three  sons,  but  two  of  them  had  died 
previously.  Afterwards,  and  in  the 
testatrix's  lifetime,  J.  K.  had  a  son, 
H.,  (who  died  in  her  lifetime),  and 
another  son,  John,  who  survived  her  : 
— Held,  that  John  took  under  the 
devise.     King  v.  Bennett^  36 

(2).  Issue,  when  a  Word  of  Purchase. 
A  testator,  by  the  residuary  clause 
of  his  will,  devised  as  follows :— *-"  I 
give,  devise,  and  bequeath  all  the  rest 
of  my  freehold,  copyhold,  and  leasehold 
estates,  and  all  other  my  real  and  per- 
sonal estate,  according  to  the  nature 
and  quality  of  such  estates  respectively, 
unto  my  wife  E.  M.  for  her  own  use 
during  her  natural  life,  and,  after  her 
decease,  unto  my  said  son  and  daugh- 
ters, and  their  lawfiil  issue  respectively, 
in  tail  general,  with  benefit  of  survi- 
vorship to  and  amongst  their  issue 
respectively  as  tenants  in  common, 
and  not  as  joint  tenants;  provided, 
that  such  issue  not  to  have  a  vested 
interest  nntil  they  attain  the  age  of 
twenty-one,  being  sons,  and,  being 
daughters,  until  they  attain  that  age  or 
are  married;  but  during  the  minority 
of  the  said  issue  of  my  said  son  and 
daughters,  I  authorize  my  trustees,  or 
the  survivor  of  them,  or  his  heirs, 
after  the  death  of  my  said  son  and 
daughters  respectively,  to  apply  the 
whole  or  any  part  of  the  rents  and 
profits  of  the  said  estates,  and  not  ex- 


ceeding the  interest  of  the  presumptive 
share  of  such  child  therein,  for  and 
towards  his,  her,  or  their  maintenance, 
education,  and  advancement  during  mi- 
nority; and  in  case  my  said  son  and 
daughters,  or  any  of  them,  shall  die  in 
my  lifetime,  or  after  my  decease,  with- 
out leaving  lawful  issue,  or  with  lawful 
issue  which,  being  a  son  or  sons,  shall 
not  attain  the  age  of  twenty-onci  or, 
being  a  daughter  or  daughters,  shall 
not  attain  that  age  or  be  married,  then 
the  share  or  shares  of  him,  her,  or 
them  so  dying  to  be  for  the  benefit  of 
the  survivors  and  their  issue,  in  the 
same  manner  as  their  original  shares 
are  hereinbefore  given  to  them  respec- 
tively." In  previous  clauses  of  the 
will,  the  testator  had  created  trusts  of 
different  sums  of  money  for  the  benefit 
of  his  son  and  daughters  and  their 
issue ;  and  it  was  admitted  that  in  those 
clauses  the  word  ^*  issue"  was  used  to 
describe  their  children  : — HeUf  that  in 
the  residuary  clause  also,  the  words 
"  lawful  issue  "  were  to  be  construed 
as  words  of  purchase,  and  not  of  limi- 
tation, and  as  designating  the  children 
of  the  testator's  son  and  daughters; 
and  that  the  son  and  daughters  took 
estates  for  life  in  the  freehold  property 
thereby  devised,  with  contingent  re- 
mainders in  tail  to  their  respective  chil- 
dren, with  cross  remainders  in  tail 
amongst  such  children  respectively,  and 
cross  limitations  over  amongst  the  chil- 
dren of  the  respective  families.  Curs^ 
ham  V.  Newland,  101 

(3).  In  joint  Tenancy  or  Tenancy  in 
common. 
A  testator  by  his  will  devised  his 
real  estates  to  his  nieces,  £.  G.  and 
J.  P.,  equally  between  them,  to  take  as 
joint  tenants,  and  their  several  and  re- 
spective heirs  and  assigns  for  ever: — 
Held,  that  they  took  estates  as  joint  te- 
nants for  life,  with  several  inheritances 
on  the  death  of  the  survivor.  Doe  d. 
Littlewood  v.  Green,  229 
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(4).  To  Trustees. 
A  testator  demised  lands  to  his  wife 
£.  B.,  his  daughter  A.  W.,  and 
W.  B.  W.,  her  hushand,  and  their 
heirs,  to  hold  to  them  and  their  heirs, 
on  trust,  to  permit  and  suffer  his  said 
wife  £.  B.  to  receive  and  take  all  the 
net  rents  and  profits  during  her  life  to 
her  own  use,  suhject  to  a  rent-charge 
of  100/.,  payable  to  his  said  daughter 
A.  W.  under  her  marriage  settlement; 
and  from  and  after  the  decease  of  his 
said  wife,  upon  further  trust  to  permit 
and  suffer  the  said  A.  W.  to  receive 
and  take  all  the  net  rents  and  profits 
to  her  sole  and  separate  use  for  life, 
independent  of  her  husband;  and  from 
and  after  her  decease,  upon  further 
trust,  to  permit  and  suffer  the  said 
W.  B.  W.  to  receive  and  take  all  the 
net  rents  and  profits  to  his  own  use  for 
his  life ;  with  remainder  to  their  chil- 
dren in  tail.  A  power  of  sale  was 
given  to  the  trustees,  which  required 
the  purchase-money  to  be  invested  in 
the  funds  in  their  names:  and  after 
the  decease  of  the  wife,  a  power  of 
appointment  of  new  trustees  was  given 
to  A.  W.  and  W.  B.  W.,  or  the  sur- 
vivor of  them : — Held,  that  the  trustees 
took  the  legal  estate  immediately  on 
the  death  of  the  testator.  Barker  v. 
Greenwood,  421 

(5).  Construction  of  inconsistent  De- 
vises, 
A  testator  devised  his  two  houses 
and  gardens  to  his  wife  during  her 
widowhood;  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  all  and 
every  of  his  child  or  children  by  his 
said  wife,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  the 
lawful  issue  of  their  or  her  or  his  bodies 
or  body ;  and  for  default  of  such  issue, 
to  the  use  of  his  nephew  in  fee.  By 
a  subsequent  clause,  he  devised  and 
bequeathed  to  his  daughter  F.  the  sum 
of  3002^  to  be  paid  when  she  attained 
21,  and  the  house  wherein  she  then 


lived  [one  of  those  before  devised], 
after  her  mother's  decease  or  marriage; 
and  to  his  daughter  R.  the  sum  of 
800/.,  to  be  paid  when  she  attained 
21,  and  the  house  in  the  occupation  of 
D.  [the  other  of  those  before  devised], 
after  her  mother's  decease  or  marriage ; 
and  in  case  of  either  of  his  daughters 
dying  without  lawful  issue  before  the 
said  sum  or  sums  were  paid,  then  the 
share  or  shares  of  her  or  them  so  dying 
to  be  divided  amongst  the  survivors  or 
survivor  of  them. 

The  testator  had  no  other  property 
but  the  two  houses,  and  no  children 
except  the  two  daughters,  who  both 
survived  him  and  his  wife.  F.  mar- 
ried, had  a  child  which  died,  and  died, 
leaving  her  husband,  and  also  her  sister 
F.,  surviving  her  : — Held,  that,  on  the 
construction  of  the  whole  will,  an  estate 
for  life  was  given  (subject  to  the  devise 
to  the  widow)  to  each  daughter  in  se- 
veralty in  one  house,  with  remainder  in 
both  to  the  testator's  children  as  te- 
nants in  common  in  tail ;  and  therefore 
that  R.  was  entitled,  on  F.'s  death,  to 
recover  a  moiety  of  the  house  devised 
toF. 

SemblCf  that  F.'s  husband  was  enti- 
tled to  the  other  moiety  thereof  as  te- 
nant by  the  curtesy,  F.'s  estate  for  life 
therein  having  merged  in  her  estate 
tail.     Doe  d.  Amlot  v.  Davies,     599 

DWELLING  HOUSE. 

See  Trespass. 

EASEMENT. 
See  Prescription  Act. 

A  parol  license  from  A.  to  B.  to 
enjoy  an  easement  over  A.'s  laud,  is 
counterman dable  at  any  time  whilst  it 
remains  executory  ;  and  if  A.  conveys 
the  land  to  another,  the  license  is  de- 
termined at  once,  without  notice  to  B. 
of  the  transfer,  and  B.  is  liable  in 
trespass  if  he  afterwards  enters  upon 
the  land.      fVallis  v.  Harrison,      538 


812 


EJECTMENT. 


EVIDENCE. 


EJECTMENT. 
(1).  Under  1  Geo.  4,  c.  87. 

A  notice  under  the  1  Geo.  4,  c.  87i 
8. 1,  requiring  the  tenant,  "  according 
to  the  statute,  to  appear  in  Court  in 
Trinity  Term  next  following,"  &c.,  is 
bad:  it  ought  to  require  his  appear- 
ance on  the  first  day  of  the  term. 
Doe  d.  Holder  v.  Rwhworth,  74 

Qucere^  whether  a  rule  can  be  had 
under  that  statute,  where  the  lease  or 
agreement  is  unstamped  at  the  time 
the  motion  is  made?  Rid. 

(2).  Affidavit  of  Service. 

An  affidavit  of  service  of  a  declara- 
tion in  ejectment,  where  the  declaration 
is  on  several  demises,  is  wrongly  enti- 
tled "  Doe  on  the  demise  of  C.  v. 
Roe^'*  without  mentioning  the  others. 
Doe  d.  Cousins  v.  Roe^  68 

(8).  Right  of  Defendant  to  dispute 
Lessor's  Title. 

Ejectment  for  two  stamping  miUs, 
on  the  demise  of  C.  H.  The  miUs 
had  been  let  to  a  mining  company  by 
C.  H.  from  year  to  year,  and  notice  to 
quit  had  been  given  by  him  to  the 
company.  On  the  day  of  the  demise 
in  the  declaration  C.  H.  was  a  partner 
in  the  company,  and  the  defendant, 
who  was  another  partner,  defended  on 
behalf  of  the  company.  At  the  trial,  it 
was  ruled  that  the  defendant  was 
estopped  from  disputing  the  title  of 
C.  H.,  although  C.  H.  had  admitted 
in  an  answer  in  Chancery,  which  was 
in  evidence,  that  he  had  no  legal  title : 
— Held,  on  a  bill  of  exceptions,  first, 
that  the  defendant  was  estopped  from 
disputing  C.  H.'s  title,  notwithstand- 
ing C.  H.  was  a  partner  with  him  in 
the  company ;  and  secondly,  that  C. 
H.  being  a  member  of  the  company 
was  ao  objection  to  an  ejectment 
brought  on  a  demise  by  him.  Francis 
V.  Harvey,  331 


ELECTION  PETITION. 

Costs  of. 
Where  a  petition  is  presented  to  the 
House  of  Commons  against  the  retam 
of  a  member,  and  at  the  day  appointed 
for  taking  the  petition  into  consider- 
ation, the  petitioner  fails  to  appear,  and 
the  order  for  taking  it  into  consider* 
ation  is  discharged,  the  Speaker  has 
power,  under  the  9  Geo.  4,  c.  22,  s.  60, 
to  cause  the  costs  of  the  sitting  mem- 
ber to  be  taxed ;  and  if  the  amount  be 
not  paid  within  six  months  after  de- 
mand, he  has  power,  by  section  65,  to 
certify  the  recognizances  entered  into 
by  the  petitioner  and  his  sureties  into 
the  Exchequer,  and  that  default  has 
been  made  in  payment;  upon  which 
the  recognizances  are  to  have  the  same 
effect  as  if  estreated  in  a  court  of  law. 
In  re  Scott,  257 

ESCAPE. 

A  debtor  in  custody  of  the  sheriff 
on  mesne  process  was  taken,  after  the 
writ  was  returnable,  from  the  county 
gaol,  in  the  gaoler's  custody,  to  a  place 
in  the  same  county  several  miles  dis- 
tant, in  order  to  give  evidence  before  a 
revising  barrister,  and  was  returned 
into  the  gaol  the  same  day: — Held, 
that  this  was  an  escape.  WiUiams  v< 
Mostyn,  145 

No  action  can  be  maintained  against 
the  sheriff  for  the  escape  of  a  prisoner 
in  custody  on  mesne  process,  unless 
the  plaintiff  have  sustained  actual 
damage  or  delay  of  his  suit  thereby. 

Ihid. 

EVIDENCE. 

See  Deputy  Day  Meters  of  Lon- 
don. 
Witness,  I. 

(1).  Secondary  Evidence. 

The  defendant  gave  a  verbal  war- 
ranty of  a  horse,  which  the  plaintiff 
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thereupon  bought  and  paid  for,  and  the 
defendant  then  gave  him  the  following 
memorandum : — **  Bought  of  G.  P.  a 
horse  for  the  sum  of  71,  2$,  6d. — 
G.  P." — Heldf  that  parol  evidence 
might,  notwithstanding,  be  given  of 
the  warranty.     Allen  v.  Pin*,       140 

(2).  Declarations  of  Insolvent, 
Declarations  of  a  person  in  insol- 
vent circumstances,  tending  to  shew 
that  he  knew  of  his  insolvency,  are 
admissible  in  evidence  to  prove  such 
knowledge,  provided  the  fact  of  his 
insolvency  be  proved  aliunde.  Thomas 
T.  Connell,  267 

Semble,  that  the  fact  of  insolvency 
should  be  proved  before  the  declarations 
are  offered  in  evidence.  Ibid, 

(3).  Of  Date  of  Document. 

A  written  paper,  containing  a  state- 
ment of  mutual  accounts  between  a 
creditor  and  a  bankrupt,  by  whom  it 
was  signed,  and  bearing  date  previous 
to  the  bankruptcy,  shewing  a  balance 
due  to  the  creditor,  is  priro&  facie  evi- 
dence, as  against  the  assignees,  in  an 
action  brought  by  them  against  the 
creditor,  that  it  was  written  at  the  time 
it  bore  date.     Sinclair  v.  Baggaley^ 

312 

Semblcj  that  such  a  document  is 
evidence  of  parent,  and  not  of  a  set- 
off, and  ought  to  be  pleaded  as  such. 

Ibid. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

(1).  LiabUii^  as  Executor  de  son  tort, 

1.  The  widow  of  a  hair-dresser, 
who  died  in  October,  1836,  continued 
to  reside  in  house  and  keep  open  the 
shop,  (through  which  was  the  entrance 
to  the  house),  but  there  was  no  proof 
of  any  articles  being  sold.  In  De- 
cember, she  received  notice  of  a  bond 
debt  of  1001,  due  from  him,  and  had 
his  goods  valued.    In  January,  1837, 


on  the  application  of  a  creditor  to  whom 
he  owed  24:1.  for  goods,  she  gave  a 
promissory  note  for  that  amount,  pay- 
able to  the  creditor  twelve  months  after 
date.  In  March,  she  took  out  admi- 
nistration:— Heldf  in  an  action  against 
her  on  the  promissory  note,  that  this 
was  not  evidence  to  charge  her  as  exe- 
cutrix de  son  tort.  Serle  v.  Water- 
worthf  9 

2,  Where  a  party  receives  a  debt 
due  to  the  estate  of  a  person  deceased, 
for  the  purpose  of  providing  the  funeral, 
he  will  not  thereby  become  chargeable 
as  executor  de  son  tort,  unless  he  re- 
ceive a  greater  sum  than  is  reasonable 
for  that  purpose,  regard  being  had  to 
the  estate  and  condition  of  the  de- 
ceased: which  is  a  question  for  the 
jury.     Camden  v.  Fletcher,  878 

FIXTURES. 

See  Mortgagor  and  Mortgagee. 

FRAUDS,  STATUTE  OF. 
(1).  Acceptance  of  Ooods, 
In  assumpsit  for  a  mare  sold  and 
delivered,  to  which  the  defendant, 
pleaded  non  assumpsit,  it  appeared  that 
the  defendant,  having  seen  and  ridden 
the  mare,  wrote  to  the  plaintiff:  "I 
will  take  the  mare  at  20  guineas,  of 
course  warranted;  and  as  she  lays  out, 
turn  her  out  my  mare."  The  plaintiff 
agreed  to  sell  her  for  the  20  guineas. 
The  defendant  subsequently  wrote  again 
to  him: — "My  son  will  be  at  the 
World's  End(apubltc  house)  on  Monday, 
when  he  will  take  the  mare  and  pay 
you :  send  any  body  with  a  receipt,  and 
the  money  shall  be  paid;  only  say  in 
the  receipt,  sound  and  quiet  in  harness," 
The  plaintiff  wrote  in  reply,  *'  She  is 
warranted  sound,  and  quiet  in  double 
harness:  I  never  put  her  in  single 
harness."  The  mare  was  brought  to 
the  World's  End  on  the  Monday,  and 
the  defendant's  son  took  her  away  with- 
out paying  the  price,  aud  without  any 
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receipt  or  warranty.  The  defendant 
kept  her  two  days^  and  then  returned 
her  as  heing  nnsound.  The  learned 
Judge  stated  to  the  jury  that  the  ques- 
tion was  whether  the  defendant  had  ac- 
cepted the  mare^  and  directed  them  to 
find  for  the  defendant  if  they  thought 
he  had  returned  her  within  a  reason- 
able time;  and  desired  them  also  to 
say  whether  the  son  had  authority  to 
take  her  without  the  warranty.  The 
jury  found  that  the  defendant  did 
not  accept  the  mare,  and  the  son  had 
not  authority  to  take  her  away : — Held, 
on  motion  to  enter  a  verdict  for  the 
plaintiff,  that  there  was  no  complete 
contract  in  writing  between  the  parties; 
that,  therefore,  the  direction  of  the 
learned  Judge  was  right;  that  the  de- 
fendant was  not  bound  by  the  act  of 
the  son  in  bringing  home  the  mare, 
inasmuch  as  he  had  thereby  exceeded 
his  authority  as  agent;  and  conse- 
quently that  the  plaintiff  was  not  en- 
titled to  recover.     Jordan  v.  Norton, 

155 

(2).  Sale  of  Interest  in  Land, 
The  defendant,  in  the  month  of  June, 
agreed  to  sell  to  the  plaintiff  the  pota- 
toes then  growing  on  a  certain  quantity 
of  land  of  the  defendant,  at  2«.  per 
sack,  the  plaintiff  to  have  them  at  dig- 
ging up  time,  (October),  and  to  find  dig* 
gers : — Held,  that  this  was  not  a  con- 
tract for  the  sale  of  an  interest  in  land, 
within  the  4th  section  of  the  Statute  of 
Frauds. 

The  declaration,  as  originally  framed, 
stated  the  contract  to  be  to  deliver  the 
potatoes  mthin  a  reasonable  time,  to 
be  paid  for  on  delivery.  The  pleas 
were  non  assumpsit,  and  that  the 
contract  had  been  rescinded  by  consent, 
on  which  latter  -plea  there  was  con- 
flicting evidence.  The  Judge  at  Nisi 
Prius  having,  on  the  application  of  the 
plaintiff,  directed  the  declaration  to  be 
amended  so  as  to  make  it  conformable 
with  the  contract  as  above  statedi  the 


Court  refused  a  new  trial,  no  affidavit 
being  produced  to  shew  that  the  de- 
fendant had  been  prejudiced  by  the 
amendment.     SainAury  v.  Matthews^ 

343 

GRAVESEND  PIER  ACT. 

By  the  Gravesend  Pier  Act,  (3  &  4 
Will.  3,  c.  101,  s.  18),  the  corporation 
are  empowered  to  appoint  clerks,  trea- 
surers, collectors,  and  such  other  offi- 
cers or  assistants  as  they  may  think 
necessary  for  the  purposes  of  the  act. 
By  sect.  19,  it  is  provided  that  it  shall 
not  be  lawful  for  the  corporation  to  ap- 
point the  person  who  may  be  appointed 
the  clerk  in  the  execution  of  the  act, 
the  treasurer  for  the  purposes  of  the 
act ;  and  a  penalty  is  imposed  on  any 
person,  being  the  clerk,  or  his  partner 
or  clerk,  who  shall  in  any  manner 
officiate  for  the  treasurer : — Heldy  that, 
by  the  latter  section,  the  corporation 
were  prohibited  from  appointing  the 
clerk  to  such  officer  as  assistant  trea- 
surer; but  where  the  corporation  had 
so  appointed  the  clerk,  and  he  had  dis- 
charged some  of  the  duties  of  the  trea- 
surer, held,  that  it  was  a  question  for 
the  jury,  whether  he  did  so  bond  fide  and 
in  the  belief  that  he  was  legally  ap- 
pointed by  them  as  an  independent 
officer,  or  colourably  and  in  evasion  of 
the  act ;  and  that,  in  the  former  case, 
he  would  not  be  liable  to  the  penalty 
for  officiating  for  the  treasurer,  but  in 
the  latter  he  would.  Hava Jungs  v. 
Newman,  613 

GUARANTEE. 
See  Principal  and  Surxty,  2. 

HUSBAND  AND  WIFE. 

Damages  for  Slander  of  Wife* 

In  case  by  husband  and  wife  for 
slanderous  words,  actionable  in  them- 
selves, spoken  of  the  wife,  they  cannot 
recover  for  special  damage  by  the  loss 
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of  aenioa  by  the  wife.    Dengaie  ?. 
OartUneff  6 

ILLEGAL  CONTRACT. 

See  Lien. 

Declaration  in  asaampsit  atated  that 
J.  D.  waa  indebted  to  the  plaintiff  iu 
280/.,  and  the  plaintiff  had  commenced 
an  action  againat  him  to  recover  it, 
which  waa  pending;  and  that,  in  con- 
aideration  that  the  plaintiff  would 
accept  and  receive  from  J.  D.  30/.  in 
caahf  and  ten  promiaaory  notea  for  25/. 
eachi  payable  at  different  datea,  on 
account  of  the  said  sum  of  280/.,  in 
diacharge  of  the  action,  and  would 
forbear  and  give  day  of  payment  to 
J.  D.  until  the  notea  ahould  respect- 
ively become  due,  the  defendant  pro- 
miaed  the  plaintiff  that  if  any  of  them 
ahould  be  returned  dishonoured,  and 
ahould  remain  unpaid  for  three  days, 
and  if  the  plaintiff  should  thereupon 
iaaue  a  ca.  aa.  against  J.  D.,  the  de- 
fendant would  surrender  J.  D.  into  the 
custody  of  the  sheriff,  &c.,  so  that  he 
might  be  arrested  on  such  ca.  sa. ;  and 
in  default  of  so  doing,  he,  the  defend- 
ant, would  pay  the  plaintiff  the  amount 
of  any  of  the  said  promissory  notea,  as 
they  ahould  become  due: — Held,  on 
demurrer,  that  the  agreement  was  not 
necessarily  illegal,  since  it  must  be 
aaaumed  that  the  defendant  would 
obtain  the  arreat  of  J.  D.  by  lawful 
meana,  aa  by  his  consent,  or  for  a  debt 
due  to  himself.     Lewis  v.  Davison, 

654 

INFANT. 
See  Cognovit,  2. 
(1).  Power  to  contract  for  Necessaries. 
Aasumpait  to  recover  the  amount  of 
a  tailor'a  bill,  for  clothes  supplied  to 
the  defendants'  testator  in  his  lifetime. 
Plea,  infancy  of  the  teatator.  Repli- 
cation, neceaaariea;  on  which  issue  was 
joined.     On  the  trial,  it  appeared  that 


the  teatator  waa  a  minor  at  the  time 
when  the  gooda  were  aupplied,  bat  it 
waa  proved  that  he  had  an  allowance  of 
600/.  a  year,  beaidea  hia  pay  aa  a  cap- 
tain in  the  army.  The  learned  Judge 
at  the  trial  waa  of  opinion  that  if  the 
minor  had  a  sufficient  income  allowed 
him  to  aupply  him  with  neceaaariea 
auitable  to  his  condition  for  ready 
money,  he  could  not  contract  even  for 
neceasariea  npon  credit: — Held,  that 
this  was  a  misdirection.  Burghart  v. 
HaU,  727 

INSOLVENT. 

See  Evidence,  2. 

(1).  Voluntary  Transfer  by. 

1 .  Where  a  conveyance  or  transfer 
of  gooda  ia  made  by  a  party  in  insol- 
vent circumstances  to  a  creditor,  in 
pursuance  of  a  bonft  fide  demand  by 
the  creditor,  it  ia  not  voluntary  within 
the  meaning  of  the  7  Geo.  4,  c.  57,  a. 
32 :  it  ia  not  necessary,  in  order  to  sup- 
port it,  that  there  should  have  been 
pressure  on  the  part  of  the  creditor,  or 
an  apprehension  on  the  part  of  the  in- 
aolvent  that  by  not  making  it  he  ahonld 
be  in  a  worse  condition.  Mogg  v. 
Baker,  348 

2.  Where  a  peraon  in  insolvent  dr- 
cumatancea,  being  pressed  by  particn- 
lar  creditora,  employed  an  attorney  to 
endeavour  to  effect  an  arrangement 
with  all  hia  creditora,  but  that  failing, 
the  attorney  advised  that  his  goods 
ahould  be  aold  by  auction,  and  that  he 
ahould  go  through  the  Inaolvent  Debt- 
ora'  Court,  in  order  that  hia  effects 
might  be  rateably  divided  amongst  his 
creditors ;  and  the  gooda  were  aold  ac- 
cordingly, and  the  proceeda  were,  with 
the  inaolvent's  aaaent,  paid  over  by  the 
auctioneer  to  the  attorney,  who  (after 
making  aeveral  paymenta  to  and  on 
account  of  the  insolvent)  retained 
against  the  assignees  the  whole  amonnt 
of  hia  bill  for  the  business  done  for  the 
insolvent: — Held,  that  this  waa  not  a 
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▼olnntary  transfer  or  delivery  of  that 
ram  by  the  insolvent  to  the  attorney, 
within  the  7  G.  4,  c.  57)  s.  32,  there 
being  no  proof  that  it  was  intended  that 
he  should  hold  the  proceeds  for  his 
own  benefit,  or  for  the  benefit  of  any 
particular  creditors,  or  otherwise  than 
OS  the  agent  of  the  insolvent.  Waifi' 
Wright  v.  dement^  385 

(2.)  When  SupersedeabU. 

Where  an  insolvent  debtor  was  dis- 
charged, except  as  to  two  of  the  credi- 
tors named  in  his  schedule,  but  it  was 
ordered  that  as  to  those  two  debts^  he 
should  not  be  discharged  until  he  had 
been  in  custody  for  16  months;  and 
one  of  these  creditors  (who  had  not 
previously  commenced  any  action  against 
him)  immediately  on  his  discharge 
lodged  a  detainer  against  him: — Heldj 
that  the  case  was  within  the  15th  sec- 
tion of  the  Insolvent  Act,  7  Geo.  4,  c. 
57i  and  therefore  that  the  defendant 
was  not  supersedeable  on  the  ground 
of  the  plaintiff's  not  proceeding  to  de- 
clare within  two  terms.  368 

Qucere^  whether  the  plaintiff  was 
bound  to  proceed  further  in  the  action 
at  all.    Buzzard  v.  Bousfieldt     Ibid. 

INSURANCE. 

In  an  action  on  a  policy  of  insurance 
on  ship,  effected  by  D.  &  Co.,  brokers 
in  London,  as  agents  for  the  plaintiffs, 
who  were  merchants  in  Liverpool,  the 
defendant  pleaded,  that  after  the  loss 
had  accrued,  D.  &  Co.,  by  and  with  the 
authority  and  assent  of  the  plaintiffs, 
settled  and  adjusted  with  the  defendant 
the  amount  of  the  loss,  according  to  the 
usage  and  custom  of  merchants  in  that 
behalf,  at  97 L  per  cent.,  of  which  the 
plaintiffs  had  notice,  and  assented  to 
and  acquiesced  in  the  said  adjustment; 
that  D.  &  Co.,  at  the  time  of  the  pay- 
ment and  satisfaction  of  the  loss  as 
alter  mentioned,  were  indebted  to  the 
defendant  in  an  amount  exceeding  the 
said  sum  of  97/.;  and  thereupon  the 


defendant,  by  and  with  the  privity, 
knowledge,  and  consent  of  the  plain- 
tiffs, paid  and  satisfied  the  said  sum  of 
^7l'f  by  giving  credit  to  D.  &  Co.  for 
that  amount  in  their  account  with  him; 
and  the  defendant  then  wholly  dis- 
charged D.  &  Co.  from  all  claims  in 
respect  of  that  sum  in  his  said  account 
with  them;  which  payment  and  satis- 
faction D.  &  Co.  had  full  authority 
from  the  plaintiffs  to  accept  from  the 
defendant  on  their  behalf,  as  and  for 
payment  and  satisfaction  by  the  de- 
fendant; and  the  plaintiffs  then  ac- 
cepted such  settlement  and  payment  in 
full  satisfaction  and  discharge  of  the 
cause  of  action  as  to  the  said  sum  of 
97/. 

It  appeared  in  evidence  that  the 
plaintiffs  had  for  several  years  effected 
insurances  in  London  through  D.&Co., 
and  had  had  general  and  insurance  ac- 
counts current  with  them.  The  policy 
in  question  was  effected  in  September, 
1835;  the  loss  appeared  on  Lloyd's 
books  in  May,  1836.  D.  &  Co.  were 
then  indebted  to  the  defendant  to  the 
amount  of  217/-  on  their  underwriting 
account  of  the  previous  year.  In  June, 
1836,  they  agreed  this  account  with 
the  defendant,  and  paid  him  100/., 
leaving  the  remainder  on  the  account 
to  meet  the  loss  in  question.  In  Sep- 
tember, it  was  adjusted  by  the  de- 
fendant and  all  the  other  underwriters, 
except  two,  at  97/.  per  cent.  A  memo- 
randum was  written  on  the  policy, 
stating  the  loss  to  be  payable  in  one 
month,  and  the  defendant's  subscrip- 
tion was  struck  through ;  and  the  loss 
was  then  passed  into  the  accounts  be- 
tween D.  &  Co.  and  the  defendant.  In 
November,  the  loss  being  then  about 
to  be  adjusted  by  the  other  two  under- 
writers, D.  &  Co.  advised  the  plaintiffs 
thereof,  and  the  plaintiffs  drew  bills  on 
them  for  the  amount  of  the  loss.  On 
the  19th  November,  D.  &  Co.  inclosed 
them  a  credit  note  of  the  settlement  of 
the  whole  loss,  and  carried  the  amount 
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of  it  to  the  credit  of  their  insurance 
account  with  the  plaintiffs,  of  which 
they  sent  them  an  extract;  and  they 
debited  the  plaintiffs  with  premiums 
to  the  end  of  September,  leaving  a 
balance  due  to  the  plaintiffs,  which 
they  transferred  to  the  credit  of  the 
general  account.  At  the  foot  of  the 
credit  note  was  written,  "  Above  is  the 
credit  note  of  the  loss  per  Yrow  Eliza* 
beth,  1155/.  Ss.  lOd.,  but  without  our 
prejudice  until  in  cash  from  the  under-^ 
writers."  The  usage  at  Lloyd's  was 
proved  by  several  insurance  brokers  to 
be  to  settle  losses,  as  between  the 
broker  and  the  underwriter,  in  the 
manner  above  stated,  and  some  of  them 
stated  that  the  usage  was  well  known 
in  Liverpool: — Held,  that  there  was 
sufficient  evidence  of  a  custom  between 
the  brokers  and  underwriters  to  make 
settlements  in  accounts  by  taking  cre- 
dits as  payments,  and  of  such  a  settle- 
ment having  been  made  in  the  present 
case,  and  also  of  the  plaintiffs  having 
authorized  the  brokers  to  make  such 
settlement,  as  in  substance  to  prove 
the  plea,  and  to  discharge  the  under- 
writers. 

Held,  also,  that  the  memorandum  at 
the  foot  of  the  credit  note  did  not 
necessarily  import  that  the  brokers 
were  to  receive  payment  in  cash  from 
the  underwriters.  Stewart  v.  Jber- 
dein,  211 

INTEREST. 
See  Writ  of  Error. 

INTEREST  IN  LAND. 
See  Frauds,  Stat,  op,  2. 

JOINT  STOCK  COMPANY. 

Execution  against  nominal  Defendant, 
Under  the  powers  given  by  certain 
acts  of  Parliament,  a  Director  of  the 
West  Cork  Mining  Company  was 
sued,  and  judgment  recovered,  in  an 


action  on  a  contract  for  wotk  wad  ht^ 
hour,  &c.,  done  for  the  Company:— 
Heldj  that  the  Court  had  no  pow«r  to 
order  execution  to  issue  against  hio^ 
the  statutes  in  question  not  making 
such  a  director  personally  liable.  Hmr- 
riiOH  V.  TinummSf  510 

JOINT  TENANCY. 
See  Deyise,  3. 

JURY. 

Affidavit  of  Juror. 

'  On  a  motion  for  a  new  trial,  the 
Court  will  not  receive  an  affidavit  by 
the  attorney  of  an  admission  made  to 
him  by  one  of  the  jurymen,  that  the 
verdict  was  decided  by  lot.  Straker  ▼• 
Graham^  781 

LANDLORD  AND  TENANT. 

See  Ejectment,  S. 
Pleading,  II.  (6). 

LAND-TAX. 

Where  a  party  has  been  returned  in 
the  schedule  of  the  collector  of  land- 
tax  for  a  particular  parish,  under  the 
48  Geo.  3,  c.  141,  as  in  default  for  a 
sum  assessed  upon  him  for  land-tax 
in  that  parish,  and  the  schedule  having 
been  duly  certified  to  this  Court,  a  writ 
of  levari  facias  has  issued,  under  which 
such  sum  has  been  levied  on  his  goods, 
and  paid  into  the  receipt  of  the  Exche- 
quer, the  Court  cannot  afterwards  set 
aside  the  writ,  on  the  grouud  that  the 
party  has  been  assessed  in  the  wrong 
parish.  In  the  matter  of  the  Glaiton 
Land-Tax^  570 ' 

LEASE. 

Whether  Lease  or  Agreement. — Lease 

to  Parish  Officers. 

By  a  written  instrument,  stamped 

with  a  lease  stamp,  and  dated  the  25  th 

of  February,  17829  E,  S.|  being  seised 
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in  fee  of  a  bouse  and  premises,  agreed 
to  demise  and  let  them  to  a  committee 
for  the  parish  of  H.,  and  the  committee 
agreed  to  accept  and  take  them,  for  the 
purpose  of  conyerting  them  into  a  poor- 
house  for  the  use  of  the  parish  of  H.; 
to  hold  to  the  said  committee,  in  trust 
as  aforesaid,  from  the  25ih  day  of 
March  then  next  coming  for  the  term 
of  ninety-nine  years,  at  the  clear  yearly 
rent  of  27/.,  payable  half-yearly:  and 
the  committee  agreed  to  pay  the  rent, 
and  to  keep  the  premises  in  good  and 
sufficient  repair  during  the  term.  It 
was  also  agreed  that  a  lease  and  coun- 
terpart of  the  premises  should  be  pre- 
pared and  executed  on  or  before  the 
first  qf  January  then  next,  with  cove- 
nants and  agreements  pursuant  to  that 
contract,  and  such  other  general  clauses 
as  are  usually  contained  in  leases :  and 
there  was  a  proviso,  that  in  case  the 
committee  or  their  successors  should 
think  it  a  more  eligible  plan  to  pur- 
chase the  premises  in  fee,  at  the  price 
of  420/.,  that  then  he  the  lessor  should 
convey  them  accordingly.  No  lease 
was  ever  executed,  but  the  premises, 
from  the  date  of  the  instrument,  were 
used  as  a  poor-house  for  the  parish  of 
H.,  and  the  churchwardens  and  over- 
seers for  the  time  being  of  that  parish 
paid  the  rent  to  £.  S.  and  his  repre- 
sentatives. In  an  action  of  assumpsit 
against  the  parish  officers  for  the  time 
being  of  the  parish  of  H.,  for  non- 
repair of  the  premises  :-*—/feU,  first, 
that  the  agreement  operated  as  a  de- 
mise for  the  term  of  ninety-nine  years, 
and  not  as  a  mere  agreement  for  a  lease ; 
secondly,  that  the  lease  vested  in  the 
overseers  of  the  poor  by  force  of  the 
Stat.  59  Geo.  3,  c.  12,  s.  17,  and  that 
the  defendants  were  liable.  Alderman 
V.  Neaie,  704 

LIBEL. 
(1).  Pleadings. 
I.  The  plaintiff  declared  against  the 


proprietor  of  a  newspaper  for  libels  con- 
tained in  successive  numbers  of  the 
paper,  referring  to  the  same  subject* 
matter,  and  to  each  other.  The  de- 
claration stated  in  the  commencement, 
the  occasion  on  which  the  first  libel  was 
published,  and  set  it  out :  it  then  pro- 
ceeded :  *'  And  the  defendant,  after- 
wards, to  wit,  on  &o.,  further  contriy- 
ing  and  intending  as  aforesaid,  in  a 
certain  other  number  of  the  said  news- 
paper called  &c.,  published  of  and  con- 
cerning the  plaintiff  &c.,  a  certain  other 
false  &c.  libel,  that  is  to  say,'*  (setting  it 
out).  Two  other  subsequent  libellous 
paragraphs  were  afterwards  introduced 
and  set  out  in  the  same  manner :— <• 
Held,  that  each  of  these  statements 
was  a  separate  count. 

One  of  the  paragraphs  was  as  follows : 
..*.*<  We  again  assert  the  cases  formerly 
put  by  us  on  record:  we  assert  them 
against  A.  S.  and  A.  H.  (the  plaintiff). 
We  again  assert  they  are  such  as  no 
gentleman  or  honest  man  would  resort 
to  :*' — Held,  that  these  words  imported 
a  charge  of  misconduct  against  the 
plaintiff,  not  merely  an  assertion  in 
contradiction  of  him,  and  therefore 
were  actionable  without  the  aid  of  any 
extrinsic  averment.     Hughes  v.  Bees, 

204 

2.  Declaration  in  libel  stated  that 
the  plaintiff  was  an  attorney,  and  that 
certain  orders  had  been  made  by  the . 
Court  of  Queen's  Bench,  for  setting 
aside  proceediogs  with  costs,  in  an  ac- 
tion in  which  the  plaintiff  was  the 
attorney  of  the  then  defendant,  and  the 
defendant  was  the  attorney  of  the  then 
plaintiff,  and  that  the  costs  had  been 
ascertained  and  taxed  by  one  of  the 
Masters;  that  sharp  practice  in  the 
profession  of  an  attorney  is,  and  is 
considered  to  be,  disreputable  practice, 
and  discreditable  to  the  attorney  adopt- 
ing it ;  yet  that  the  defendant,  intend- 
ing to  cause  it  to  be  believed  that  the 
plaintiff  had  been  guilty  of  such  sharp 
practice  as  aforesaid  in  the  said  actiooi 


LIEN. 
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and  had  been  reprimanded  for  it  by  the 
Master,  published  of  bim  the  following 
false,  ironioalf  and  libellous  matter  :— 
'*  An  Honest  Lawyer"  (thereby  mean- 
ing the  plaintiff,  and  meaning  to  repre- 
sent that  he  was  not  an  honest  lawyer) 
— "  A  person  of  the  name  of  C.  B., 
&c.,  was  severely  reprimanded  the  other 
day  by  one  of  the  Masters  of  the 
Queen's  Bench  for  what  is  called  sharp 
practice  in  his  profession"  (meaning 
and  alluding  to  the  plaintiff's  practice 
with  respect  to  the  said  orders,  and 
that  such  practice  was  sharp  practice 
as  aforesaid):— /fe2£{,  that  that  part  of 
the  statement  which  imputed  to  the 
plaintiff  sharp  practice,  was  sufficiently 
explained  by  the  introductory  matter  to 
shew  that  it  was  libellous. 

SmbUf  also,  that  the  allegation  that 
the  libel  was  ironical  was  sufficient, 
coupled  with  the  innuendo,  to  shew 
that  the  phrase  "  an  honest  lawyer" 
was  used  in  a  libellous  sense.  Boydell 
y.  Jonest  446 

LIEN. 

S.  sent  a  mare  to  M.,  a  farmer,  to 
be  covered  by  a  stallion  belonging  to 
him.  The  mare  was  taken  to  M.'s 
stables  and  covered  accordingly,  upon 
a  Sunday.  The  charge  for  covering 
not  being  paid,  M.  detained  the  mare. 
A  demand  of  her  was  afterwards  made, 
but  M.  refused  to  deliver  her,  claiming 
a  lien  not  only  for  the  charge  on  that 
occasion,  but  for  a  general  baJance  due 
to  him  on  another  account:  — ^e^, 
first,  that  M.  was  entitled  to  a  specific 
lien  on  the  mare  for  the  charge  for 
covering  her: 

Secondly,  that  the  claim  made  by 
M.  to  retain  the  mare  for  the  general 
balance  was  not  a  waiver  of  his  lien  for 
the  charge  on  the  particular  occasion, 
and  did  not  dispense  with  the  necessity 
of  a  tender  of  that  sum : 

Thirdly,  that  such  a  contract  was 
not  void  within  29  Car.  2,  c.  7,  s.  1, 
on  the  ground  of  its  having  been  made 


and  executed  on  a  Sunday,  it  not  being 
made  by  M.  in  the  exercise  of  his 
ordinary  calling;  hot  that  even  if  it 
were,  die  contract  having  been  exe- 
cuted, the  lien  attached.  Scarfe  v» 
Morgan,  270 

LIMITATIONS,  STATUTE  OF. 
(1).  When  it  runs. 
It  is  no  answer  to  a  plea  of  the 
Statute  of  Limitations,  that,  after  the 
cause  of  action  accrued,  and  after  the 
statute  had  began  to  run,  the  debtor, 
within  the  six  years,  died,  and  that 
(by  reason  of  litigation  as  to  the  right 
to  probate)  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration 
of  the  six  years,  and  that  the  plaintiff 
sued  such  executor  within  a  reasonable 
time  after  probate  granted.  Rhodes 
V.  Smethuretf  42 

(2)  Construction  of  9  Creo.4,c.  14,f.  8. 

A  promissory  note,  improperly 
stamped,  is  not  admissible  as  a  memo- 
randum to  take  the  case  out  of  the 
Statute  of  Limitations,  under  the  9 
Geo.  4,  c.  14,  s.  8.  That  section 
applies  only  to  instruments  which  might 
be  stamped  with  an  agreement  stamp. 

A  mere  parol  statement  of  an  ante- 
cedent debt,  without  any  new  contract 
or  consideration,  made  within  six  years 
before  action  brought,  does  not  consti- 
tute a  sufficient  cause  of  action  to  pre- 
vent the  operation  of  the  Statute  of 
Limitations.    Jones  v.  Ryder^        32 

MONEY  HAD  AND  RECEIVED. 

For  money  paid  under  Misrepresent 
tation. 
The  defendant  supplied  the  plaintiff 
with  goods  to  the  amount  of  71^. ;  the 
plaintiff  authorized  M.  to  pay  the  de- 
fendant that  sum.  M.  paid  the 
defendant  50^.,  and  applied  the  remain- 
ing 212.  to  his  own  use.  M,  also 
owed  the  defendant   ^4{,;    and  the 
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defendant  drew  on  him  a  bill  for  45^., 
the  amount  of  these  two  sums,  which 
he  accepted,  but  which  was  dishonoured 
when  due,  and  M.  subsequently  became 
bankrupt.  The  defendant  applied  to 
the  plaintiff  for  payment  of  the  amount 
of  the  bill,  representing  that  it  had  all 
been  left  unpaid  on  the  plaintiff's 
account  by  M. ;  and  the  plaintiff,  on 
such  representation,  paid  the  45/.,  and 
took  possession  of  the  bill.  In  an 
action  to  recover  back  the  balance  of 
242.,  as  having  been  paid  under  a  mis- 
representation of  the  facts: — Heldt 
that  the  plaintiff  was  not  bound  to 
prove  that,  before  action  brought,  he 
tendered  back  the  bill  to  the  defendant. 
Paper.  Wrat/,  451 

MORTGAGOR    AND    MORT- 
GAGEE. 

Title  of  Mortgagee  to  Fixtures, 

Where  a  lessee  for  years  mortgaged 
his  lease^  and  all  his  estate  and  interest 
in  the  premises,  and  afterwards  became 
bankrupt : — Heldf  that  the  mortgagee 
might  declare  in  case  as  reversioner 
against  the  assignee  of  the  tenant,  for 
the  removal  of  fixtures  from  the  pre- 
mises, whereby  they  were  dilapidated 
and  injured;  and  that  he  was  also  en- 
titled to  recover  in  trover  against  such 
assignee  the  value  of  all  the  fixtures, 
whether  landlord's  or  tenant's,  which 
were  affixed  to  the  premises  before  the 
execution  of  the  mortgage,  although 
there  was  a  covenant  in  -the  original 
lease  to  the  mortgagor,  to  yield  up  to 
the  lessor,  at  the  determination  of  the 
term,  "  all  fixtures  and  things  to  the 
premises  belonging  or  to  belong,** 
Hitchmany.  Walton,  409 

MUNICIPAL  CORPORATION 
ACT. 

Reiervaiion  of  Rights  of  Burgesses, 

Declaration  in  debt  against  the  cor- 
poration of  S,  stated,  that  in  the  year 


1762  an  act  of  Parliament  passed  for 
dividing  and  inclosing  two  pieces  of 
open  land  in  the  borough,  over  which 
the  corporation  had  immemorially  ex- 
ercised the  sole  right  of  pasturage,  and 
enacted  that  they  should  be  divided 
between  and  allotted  to  the  lord  of  the 
manor  and  the  corporation  in  certain 
shares,  and  that  the  corporation  should 
have  power,  from  time  to  time,  to  make 
leases  of  the  allotments  so  vested  in 
them,  for  such  terms,  and  with  such 
covenants  and  agreements,  at  the  bur- 
gesses in  common  hall  assembled  should 
think  proper.  The  declaration  then 
set  forth  a  "  rule,  order,  and  ordin- 
ance" of  the  burgesses  in  common  hall 
assembled,  made  on  the  1st  of  AprO, 
1762;  whereby,  after  reciting  that 
they  were  of  opinion  that  the  most 
beneficial  mode  for  the  corporation  of 
inclosing  the  lands  wonld  be  to  grant 
leases  of  them  for  long  terms  to  such 
burgesses  as  were  willing  to  take  the 
same,  under  covenants  to  inclose  them, 
it  was  ordered,  that  no  lease  should  be 
made  to  one  burgess  In  the  same  lease 
of  more  than  fifty  or  less  than  five . 
acres ;  and  *'  it  being  their  desire  and 
opinion  that  every  burgess  residing 
within  the  borough  should  receive  a 
benefit  from  the  said  inclosure,"  it  was 
further  ordered,  that  certain  annual 
sums  out  of  the  rents  arising  from  the 
inclosure  should  be  paid  and  distributed 
yearly,  by  the  common  attornies  of  the 
borough  for  the  time  being,  on  every 
2nd  of  November,  among  the  twelve 
senior  burgesses  residing  within  the 
borough;  and  that  no  burgess  who 
should  take  a  lease  should  be  entitled 
to  receive  any  of  such  money.  The 
declaration  then  stated  the  granting  of 
the  leases ;  that  the  plaintiff,  after  the 
passing  of  the  Municipal  Corporation 
Act,  5  &  6  Will.  4,  c.  76,  viz.  for  a 
year  ending  2nd  of  November,  1836, 
was  one  of  the  twelve  senior  burgesses; 
that  the  defendants  had  received  from 
the  rents  of  the  land  sufficient  to  satisfy 
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the  sums  so  ordered  to  be  paid;  and 
that  the  office  of  common  attorney  was 
abolished  by  that  statute. 

Plea,  that  on  the  2nd  of  November, 
1836,  tiie  defendants  necessarily,  snd 
as  they  were  legally  required  and 
bound  to  do,  paid  and  applied  all  the 
rents  of  the  said  lands,  together  with 
and  amongst  other  rents  and  sums  of 
money,  in  payment  of  certain  lawful 
debts  then  due  and  owing  to  divers 
persons  from  the  defendants,  in  their 
corporate  capacity,  out  of  the  property 
of  the  borough,  and  by  law  then  pay- 
able in  priority  and  preference  to  the 
payments  to  the  twelve  senior  bur- 
gesses, or  any  of  them. 

Replication,  that  on  the  2nd  of 
November,  1836,  a  surplus  annual 
income  from  the  said  rents,  and  from 
other  property  of  the  borough  belong- 
ing to  the  defendants  in  their  corporate 
capacity,  remained  to  the  defendants, 
wherewith  to  pay  the  annual  sums 
before  mentioned,  after  payment  of  the 
interest  of  all  lawful  debts  chargeable 
on  the  land  so  allotted  as  aforesaid, 
together  with  the  salaries  of  municipal 
officers,  and  all  other  lawful  expenses 
which,  on  the  5th  of  June,  1835,  were 
chargeable  on  the  same. 

Held,  1st,  that  the  declaration  was 
good;  for, 

(1.)  That  the  ordinance  of  1762 
was  a  valid  bye-law ; 

(2.)  That  an  action  of  debt  was 
maintainable  on  it  at  common  law,  by 
the  parties  to  whom  pecuniary  benefits 
were  granted  by  it ; 

(3.)  That  under  the  5  &  6  Will.  4, 
c.  76,  s.  2,  such  action  was  maintain- 
able against  the  corporation  at  large. 

Held,  also,  that  the  plea  was  bad  on 
general  demurrer,  as  not  shewing  that 
diere  existed  no  surplus  rents  for  the 
purpose  of  making  the  payments  to  the 
burgesses,  after  payment  of  the  in- 
terest of  debts  chargeable  on  the  par- 
ticular lands. 

Semble,  that  the  plea  was  bad  also, 

VOL.  IV. 


as  not  shewing  with  sufficient  distinct- 
ness that  the  debts,  in  respect  of  which 
the  rents  had  been  applied,  existed  at 
the  time  of  the  passing  of  the  statute 
5  &  6  WUl.  4,  c.  76.  Ht^Jtins  v. 
The  Mayw  of  Swansea,  621 

NEW  ASSIGNMENT. 
See  Pleading,  II.  4. 

NOTICE  OF  ACTION. 

See  Railway  Act. 

OVERSEERS. 
See  Lease. 

PARTNERSHIP. 

A  retired  partner  may  give  authority 
by  parol  to  a  continuing  partner  to  in- 
dorse bills  in  the  partnership  name, 
after  the  dissolution  of  the  partnership. 

And  where  the  retired  partner  stated 
that  he  left  the  assets  and  securities  of 
the  firm  in  the  hands  of  the  continuing 
partner,  for  the  purpose  of  winding  up 
the  concern,  and  that  he  had  no  ob- 
jection to  his  using  the  partnership 
name  : — Held,  that  the  jury  were  jus- 
tified in  finding  that  the  continuing 
partner  had  authority  to  indorse  pro- 
missory notes,  so  left  in  his  hands,  in 
the  partnership  name.  Smith  v.  Win* 
ter,  454 

PAUPER. 
See  Costs,  2. 

Semble,  that  the  admission  of  a  party 
to  sue  in  formd  pauperis,  after  the 
commencement  of  the  suit,  is  improper, 
such  admission  being  in  contravention 
of  the  Stat.  23  Hen.  8,  c.  15,  s.  2. 
Foss  V.  Racine, 

PLEADING. 
See  Annuity. 
Bankruptcy. 
Bills  and  Notes,  II,  IV. 
Libel. 
Municipal  Corporation  Act. 
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Trespass. 
Venire  de  Novo. 
Witness,  2. 

I.  Declaration. 

(1).  Account  stated,  Allegatum  of 

Time  in, 

A  declaration  in  debt  stated  that  the 

defendant  on  a  certain  day  was  indebted 

to  the  plaintiff  in  501.  for  goods  sold 

and  delivered,  and  in  501,  for  money 

found  to  be  due  upon  an  account  before 

then  stated  between  them: — Held,  on 

special  demurrer,  that  the  count  on  the 

account  stated  was  sufficient.       Leaf 

V.  Lees,  579 

(See  also  post,  II.  2). 

II.  Pleas  in  bar. 

(1).  Puis  darrein  Continuance, 
On  the  14th  of  January,  the  13th 
having  been  Sunday,  the  defendant, 
pleaded  puis  darrein  continuance,  a 
judgment  recovered  on  the  5th  of  Ja- 
nuary : — Semble,  that  the  plea  was  de- 
livered in  time,  rule  viii.  of  H.  T.  2 
Will.  4,  having  operated,  under  those 
circumstances,  to  extend  the  eight  days 
to  nine,  on  account  of  the  18th  falling 
on  a  Sunday.  Dudden  v.  Triquet,  676 

(2).  Failure  of  Consideration. 
By  agreement,  not  under  seal,  be- 
tween the  plaintiff  and  A.,  B.,  and  C, 
of  the  one  part,  and  the  defendants  of 
the  other  part,  recitiug  that  the  plain- 
tiff had  obtained  a  patent  for  an  im- 
provement in  furnaces,  and  was  solely 
interested  in  another  patent  invention ; 
that  the  plaintiff  and  A.  had  obtained 
a  patent  for  another  invention,  the 
plaintiff  and  B.  for  another,  and  the 
plaintiff  and  C.  for  another;  it  was 
agreed  between  the  said  parties,  that, 
for  the  considerations  thereinmentioned, 
it  should  be  lawful  for  the  defendants 
exclusively  to  use,  manufacture,  and 
sell  any  or  all  of  the  said  patent  inven- 
tions, within  certain  limits,  during  the 
continuance  of  the  several  patents,  on 
certain  terms,  viz.  that  an  office  and 
warehouse  should  be  prepared  for  the 


sale  of  articles  connected  with  the  in- 
ventions, and  that  books  of  account  of 
the  sale  of  each  of  the  inventions  should 
be  kept  there  by  the  defendants,  and 
be  open  at  all  times  to  the  inspection 
of  the  parties  thereto  of  the  first  part; 
that  the  defendants  should  pay  to  the 
plaintiff  400^.  a-year  as  a  consideration 
for  the  license  for  the  sale,  &c.,  of  all 
the  aforesaid  patent,  and  that  such  sum 
should  be  charged  as  a  payment  by  the 
defendants  in  their  books  of  account; 
that  they  should  pay  A.  a  certain  rate- 
able sum  on  all  machines  used,  &c., 
on  his  patent  principle;  that  they 
should  also  pay  the  plaintiff  a  moie^ 
of  the  net  profit  to  arise  from  all  the 
said  inventions  (except  those  in  which 
B.  and  C.  were  interested);  to  the 
plaintiff  and  B.  two-thirds  of  the  net 
profit  to  arise  from  theirs  ;  and  to  the 
plaintiff  and  C.  two-thirds  of  the  net 
profit  to  arise  from  theirs :  and  it  was 
agreed  that  either  of  the  parties  might 
determine  the  agreement  at  the  end  of 
five,  seven,  or  ten  years.  In  an  action 
on  this  agreement,  by  the  pluntiff  alone, 
to  recovef  a  half-yearly  payment  of  the 
4001.,  the  defendants  set  out  the  plain- 
tiff's patent  for  the  improvement  in 
furnaces,  and  pleaded  that  it  was  not 
at  the  time  of  the  grant  a  new  inven- 
tion as  to  the  public  use  thereof  in 
England,  whereby  the  grant  was  void, 
which  the  plaintiff,  at  the  time  of  the 
making  of  the  agreement,  well  knew: 
— Hekl,  on  demurrer,  that  the  plea  was 
a  bar  to  the  action. 

Heldf  also,  that  the  declaration  was 
bad  on  the  ground  of  variance,  as  it 
stated  the  agreement  to  be  made  be- 
tween the  plaintiff  and  defendants, 
whereas  there  were  other  parties  to  it 
of  the  first  part  besides  the  plaintiff. 

Semble,  that  the  action  ought  to 
have  been  jointly  brought  by  tdl  the 
parties  to  &e  agreement  of  the  first 
part.     Chanter  v.  Zeeie,  295 

(3).  Accord  and  Satisfaction. 
The  lapse  of  twenty  years  from  the 
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time  of  making  a  contract  to  be  per- 
ionned  in  faturo»  la  not  of  itself  evi- 
dence of  a  new  contract  aterred  to  have 
been  performed^  and  pleaded  aa  an 
Accord  and  satisfaction  of  the  original 
contract.  Kirknan  y.  Sibonij  339 
(4)*  Payment. 
In  debt  for  work  and  labour,  &c., 
^c  aggregate  of  the  sums  stated  in 
the  declaration  being  30^,  the  defend- 
ant pleaded  payment  of  divers  sums  of 
money,  amountiDg  in  the  whole  to  the 
amount  of  all  the  debts  and  monies  in 
the  declaration  mentioned.  The  de- 
fendant proved  payments  to  the  amount 
of  92/.,  bat  the  plaintiff  proved  work 
done,  ftc,  to  the  amount  of  107/*: — 
Heldy  that  the  plaintiff  was  entitled  to 
a  rerdict  for  the  balance,  and  was  not 
bound  to  new  assign.  Freeman  ▼. 
Crafts,  4 

(5).  Sei-eff. 
Declaration  in  indebitas  assumpsit, 
of  four  counts,  the  sum  laid  in  each 
count  being  100/.     Plea,  as  to  27/., 
parcel  of  the  monies  in  the  declaration 
mentioned,  a  set-off  to  that  amount  on 
a  bin  of  exchange: — Held  good  on 
demurrer,  though  not  pleaded  to  any 
particular  count  or  sum.    Noel  v.  Da- 
vis, 136 
(6).  Oiker  Cases. 
1.  The  plaintiff  declared  in  assump- 
sit for  commission  and  wages  due  to 
him  on  a  contract,  whereby  he  agreed 
writh  the  defendants  to  sail  for  them  to 
Bonny  Biver,  and  purchase  for  them 
1200  tons  of  palm  oO,  and  ship  it  on 
board  of  their  ships;  that  he   would- 
faithfully  abide  by  their  instructions  to 
him,   and    would  not  aid  or  assist, 
directly  or  indirectly,   the   trading  of 
any  other  ships  or  cargoes,  by  giving 
advice  for  the  purpose   of  selling  or 
bartering  the  same  for  palm  oil,  except 
ao  far  as  it  might  be  rendered  neces- 
sary for  carrying  the  agreement  into 
effect,  and  for  the  defendants'  benefit, 
under  the  penalty  of  the  forfeiture  of 


his  commission  and  wages.  The  de- 
fendants pleaded,  that  diey  were  mer- 
chants in  Liverpool,  trading  to  the 
coast  of  Africa,  and  haviqg  trading 
establishments  there ;  that  they  were 
desirous  of  sending  out  an  agent  there, 
to  purchase  and  ship  for  them  pahn  oil, 
and  to  conduct  exclusively  their  trading 
and  take  charge  of  their  property  there, 
which  the  plaintiff  and  one  J.  H.  and 
one  J.  A.  well  knew ;  and  that  the 
plaintiff  and  those  persons,  contriving 
to  defraud  the  defendants,  fraudulently 
conspired  and  agreed  together  that 
J.  H.  and  J.  A.  should  fit  out  two  ships 
for  the  coast  of  Africa,  and  that  the 
plaintiff  should  apply  for  and  obtain  the 
employment  as  agent  for  the  defendants* 
and  under  colour  and  by  means  of  such 
employment,  and  without  the  defendants' 
knowledge,  and  in  fraud  of  his  agree- 
ment with  them,  should  assist  and  ad- 
vise the  said  J.  H.  and  J*  A.  in  the 
trading  of  their  ships,  and  the  selling 
and  bartering  the  cargoes  for  palm  oil, 
and  should  assist  the  said  ships  by  em- 
ploying the  workmen  and  servants  of 
the  defendants  upon  them,  and  endea- 
vour to  establish  a  trade  for  the  said 
J.  H.  and  J.  A.,  in  competition  with 
and  to  the  prejudice  of  the  defendants ; 
that,  in  pursuance  of  such  conspiracy, 
they  fitted  out  ships,  and  the  plaintiff 
obtained  the  employment  as  agent,  and 
induced  the  defendants  to  enter  into  the 
agreement  in  the  declaration  mentioned, 
for  the  purposes  before  stated;  and 
that  he  ^d,  under  colour  of  his  em- 
ployment, and  without  the  defendants' 
knowledge,  and  in  fraud  of  his  agree- 
ment, aid  and  assist  J.  H.  and  J.  A. 
in  the  trading  of  their  ships,  and  sup- 
plied them  with  palm  oil,  by  employing 
the  defendants'  workmen  and  servants 
upon  them,  and  in  other  ways  assisted 
them  in  the  bartering  their  cargoes  for 
palm  oil,  and  in  establishing  a  rival 
trade  to  ^e  defendants'.  Replication, 
de  ixkymk : — Held^  that  the  plea  was 
bad;  for  that  the  mere  conspiracy  to 
xii2 
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enter  into  tbe  agreement,  for  the  pur- 
poses therein  stated,  could  not  vitiate 
the  agreement  itself  when  carried  into 
effect;  and  the  actual  aiding  and  as- 
sisting of  J.  H.  and  J.  A.,  which  was 
charged  against  the  plaintiff,  was  not 
such  as  was  specified  in  the  agree- 
ment. 

Semble,  that  if  the  plea  had  heen 
good,  as  shewing  such  acts  of  aiding 
and  assisting  as  were  in  breach  of  the 
agreement,  the  replication  de  injurid 
was  good  also.  Hemingway  v.  HamiU 
ton,  115 

2.  Declaration  in  case  stated  that 
the  defendants  were  tenants  to  the 
plaintiff  of  a  farm,  and  by  reason 
thereof  it  was  their  duty,  as  such 
tenants,  to  manage  and  cultivate  the 
farm  in  a  good  and  husbandlike  man- 
ner, according  to  the  custom  of  the 
country;  and  assigned  breaches  in 
over-cropping,  &c.  Pleas,  1st,  not 
guilty ;  2nd]y,  that  the  defendants  were 
not,  nor  was  either  of  them,  tenants  to 
the  plaintiff  of  the  said  messuage,  &c., 
in  manner  and  form  as  in  the  declara- 
tion alleged: — Held,  that  this  latter 
plea  only  put  in  issue  the  fact  of  the 
tenancy,  and  not  the  holding  subject  to 
a  duty  to  cultivate  according  to  the 
custom  of  the  country;  and  that  the 
defendant  could  not  therefore  object, 
on  this  record,  that  a  lease,  under 
which  the  land  had  been  originally 
taken,  was  not  produced  by  the  plain- 
tiff, in  order  to  shew  that  it  did  not 
exclude  the  custom.  Halifax  v.  Cham- 
hers,  662 

III.  Replication, 
(1).  De  injur  id. 
To  a  declaration  on  bills  of  exchange 
for  520^.,  drawn  by  M.  upon  and 
accepted  by  the  defendant,  and  in- 
dorsed by  M.  to  the  plaintiffs,  the  de- 
fendant pleaded,  that  before  the  ac- 
cepting of  the  bills  he  was  indebted  to 
H.  in  a  larger  amount,  and  that  they 
"were  accepted   on  account  of  520/., 


part  of  the  debt;  that  after  the  accept- 
ance, and  before  the  biUs  became  due, 
the  defendant  was  also  indebted  to 
other  persons  named,  and  was  em- 
barrassed in  his  circumstances,  and 
unable  to  pay  his  debts  in  full ;  and 
thereupon,  by  an  instrument  in  writing 
made  between  M.  and  the  said  other 
persons  of  the  one  part,  and  the  de- 
fendant of  the  other,  and  subscribed  by 
M.  and  the  several  persona  whose 
debts  were  set  against  their  names, 
they  agreed  to  receive  from  the  de- 
fendant a  composition  of  Is.  in  the 
pound  on  their  respective  debts,  payable 
on  a  day  named  (which  was  after  the 
bills  became  due).  The  plea  then 
averred  payment  of  the  composition  by 
the  defendant  to  M.  and  the  other  sub- 
scribing creditors ;  and  also,  that  after- 
wards, and  before  the  commencement 
of  this  suit,  M.  paid  to  the  plaintiffs, 
and  they  received  from  him,  divers 
sums  of  money,  amounting  to  a  sum 
sufficient  to  satisfy  all  consideration 
whatever  for  or  in  respect  of  the  in- 
dorsement of  the  bills  in  the  declaration 
mentioned,  and  all  money  due  from  M. 
to  the  plaintiffs  in  respect  of  the  bills 
or  otherwise,  and  all  claims  and  de- 
mands of  the  plaintiffs  in  respect  of  the 
bills  or  otherwise  on  M.,  in  full  satis- 
faction and  discharge  of  the  bills,  and 
of  all  claims  and  demands  whatever  in 
respect  of  them  or  otherwise;  and  that 
the  plaintiffs  then  became,  and  thence- 
forth continued,  holders  of  the  bills 
without  consideration,  and  in  fraad  of 
the  defendant  and  his  creditors.  Repli- 
cation, de  injuria : — Held,  on  demurrer, 
that  the  replication  was  bad;  for  that 
the  plea  amounted  to  matter  of  discharge, 
not  oi  excuse.  Jones  y.  Senior,  123 
(See  also  ante,  II.  (6),  1.) 
(2).  Other  Cases. 
Declaration  in  assumpsit  by  the  as- 
signee of  W.,  an  insolvent  debtor,  sur- 
viving partner  of  A.,  for  money  received 
by  the  defendant  to  the  use  of  W.  and 
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A.,  on  an  account  stated  with  W.  and 
A.,  with  a  breach  in  non-payment  to 
W.  and  A.»  or  to  W.  since  A.'s  death. 
Flea,  as  to  451/.,  parcel,  ftc,  that 
after  making  the  promises  as  to  that 
snm,  and  in  the  lifetime  of  A.,  W.  and 
A.  were  indebted  to  the  defendant  in 
490/.,  for  money  lent,  Sec;  and  after- 
wards, to  wit,  on  &c.,  an  account  was 
stated  between  W.  and  A,  and  the  de- 
fendant concerning  such  moneys,  and 
the  defendant  then  set  off  and  allowed 
to  W.  and  A.  thereout  the  said  sum  of 
451/.,  parcel,  &c.,  and  exonerated  and 
discharged  W.  and  A.  therefrom,  in 
full  satisfaction  and  discharge  of  the 
promises  in  the  declaration  mentioned, 
and  of  all  damages  sustained  in  re- 
spect thereof,  which  set-off  and  allow- 
ance W.  and  A.  accepted  and  received 
from  the  defendant  in  full  satisfaction 
and  discharge  as  aforesaid.  Replica- 
tion, that  W.  and  A.  were  not  indebted 
to  the  defendant  in  manner  and  form, 
&c. : — Held,  on  special  demurrer,  that 
the  replication  was  good,  and  that  it 
was  not  necessary  also  to  traverse  in 
terms  the  accounting  alleged  in  theplea. 
Learmonth  v.  Orandine,  658 

IV.  Demurrer. 
.  (1).  Consequences  when  too  large. 

Where,  on  a  special  demurrer  to  a 
plea,  the  defendant  objects  that  the  de- 
claration is  bad,  if  it  appears  that  there 
is  any  matter  in  the  declarstion  which  is 
good  on  general  demurrer,  and  is  suffi- 
cient to  sustain  the  action,  the  plaintiff 
is  entitled  to  judgment;  since  the  case 
must  be  considered  as  if  theVe  were  a 
general  demurrer  to  the  whole  decla- 
ration, which  would,  in  such  case,  be 
too  large.     BoydeU  v.  Jones^         446 

PRACTICE. 

I.  Changing  Venue, 

Although  the  general  rule  is  that  a 
motion  to  change  the  venue  on  special 
grounds  cannot  be  made  until  after 


issue  joined,  yet  if  the  pleadings  and 
facts  of  the  case  are  such  that  the 
Court  cannot  Dul  to  see  what  the  issues 
joined  must  be,  the  application  may  be 
granted  before  issue  joined.  Dowhr 
V.  ColUs,  631 

II.  Order  for  Particulars. 
Where  an  order  for  particulars  was 
obtained  and  served,  and  the  defendant 
afterwards,  and  before  any  particulars 
were  delivered,  served  a  demand  of 
declaration,  at  the  bottom  of  which  was 
a  notice  that  he  had  abandoned  his 
order  for  particulars: — Held^  that  this 
was  irregular,  and  that  he  ought  to 
have  got  rid  of  the  order  for  particulars 
before  the  demand  of  declaration;  and 
the  Court  set  aside  a  judgment  of  non 
pros,  which  had  been  signed  for  want 
of  a  declaration.     Wickens  v.  Cox,  67 

III.  Countermand  of  Notice  of  Trial. 
Notice  of  trial  was  given  for  the 
sittings  after  Easter  Term ;  the  sittings 
began  on  the  12th  May,  but  that  was 
only  an  adjournment  day  to  the  16th: 
on  the  14th  the  plaintiff  gave  notice  of 
countermand : — Held,  too  late.  Cooper 
V.  Whitmarshf  73 

IV.  Amendment. 
(1).  Of  Misnomer. 
Where,  in  the  writ  and  declaration, 
in  an  action  not  upon  a  written  instru- 
ment, the  defendant  is  described  by  the 
initials  of  his  name,  the  only  remedy 
is  by  summons  to  amend,  under  8  &  4 
Will.  4,  c.  42,  s.  11;  and  the  Court 
will  not  set  aside  the  proceedings  for 
irregularity.     Rust  v.  Kennedy,     586 

V.   Motion  in  Arrest  of  Judgment. 

Before  the  new  rule  of  Hilary  Term, 
2  Will.  4,  s.  65,  a  motion  for  arrest  ol 
judgment,  or  for  a  venire  de  novo, 
must,  in  this  Court,  have  been  made 
within  the  four  first  days  of  the  term 
next  after  the  trial. 

The  new  rule  applies  to  trials  out  of 
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tenn  as  well  as  in  term.  All  such 
motions,  therefore,  in  any  of  the  Courts, 
must  now  he  made  within  the  four 
first  days  of  term  which  next  occur 
after  the  trial.     Thomas  v.  Jones,   28 

VI.  Judgment  as  in  Case  of  Non- 

suit, 

1.  On  motion  for  judgment  as  in 
case  of  a  nonsuit,  an  affidavit  that  the 
plaintiff  had  not  proceeded  to  trial  for 
want  of  funds,  hut  expected  to  he  in 
funds  so  as  to  try  at  any  time  after  the 
1st  of  July,  was  held  a  sufficient  excuse 
to  discharge  the  rule  on  a  peremptory 
undertaking  to  try  in  Michaelmas 
Term.     Radford  v.  Smith,  100 

2.  Where  the  plaintiff  gave  notice 
of  trial,  and  hoth  parties  attended  on 
the  day  mentioned  in  the  notice,  hut, 
hefore  the  cause  was  called  on,  the 
plaintiff  proposed,  and  the  defendant's 
attorney  agreed  to,  a  reference,  and  the 
record  was  withdrawn  : — Held,  that 
the  defendant  could  not  afterwards 
have  judgment  as  in  case  of  a  nonsuit, 
although,  by  the  default  of  the  plaintiff, 
the  reference  was  delayed,  and  the 
agreement  of  reference  was  never  exe- 
cuted.    Hanshy  v.  Evans,  565 

3.  Where  the  defendant  has  become 
insolvent  since  action  brought,  a  rule 
for  judgment  as  in  case  of  a  nonsuit 
will  be  discharged  with  costs,  unless  a 
stet  processus  be  accepted.  Holland 
V.  Henderson,  587 

4.  Where  in  an  action  of  assumpsit, 
one  of  two  defendants  suffers  judgment 
by  default,  the  other  defendant  is  still 
entitled  to  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial. 
Stuart  v.  Rogers,  649 

VII.  Using  Affidat>its  on  enlarged 

Rule. 
Where  a  rule  is  enlarged  from  one 
term  to  another,  and  the  rule  states 
that  affidavits  to  be  used  on  shewing 
cause  are  to  be  filed  by  a  certain  day 
before  the  term;  if  affidavits  are  filed 


accordingly,  and  the  other  party  takea 
office  copies  of  them,  the  Litter  has  a 
right  to  use  them,  although  the  party 
filing  them  may  not  be  desiroua  of  di^> 
ing  so.     Price  v.  Hayman^  8 

PRESCRIPTION  ACT. 

The  enjoyment  of  an  easement,  as 
of  right,  for  twenty  years  next  before 
the  commencement  of  the  suit,  within 
the  Stat.  2  &  3  Will.  4,  c.  71,  means  a 
continuous  enjoyment  as  of  right,  for 
the  twenty  years  next  before  the  com- 
mencement of  the  suit,  of  the  easement 
as  an  easement,  without  interruption 
acquiesced  in  for  a  year.  It  is  there- 
fore defeated  by  unity  of  possession 
during  all  or  part  of  the  twenty  years. 

And  such  unity  of  possession  need 
not  be  specially  replied  under  the  5th 
section.     Onley  v.  Gardiner,         496 

PRINCIPAL  AND  FACTOR. 

T.,  a  corn-merchant  at  Longford, 
who  had  been  in  the  habit  of  consigning 
cargoes  of  com  to  the  plaintiffs,  as  hit 
factors  for  sale  at  Liverpool,  and  ob- 
taining from  them  acceptances  on  the 
fsith  of  such  consignments,  on  the  3l8t 
of  January  obtained  from  the  masters 
of  two  canal  boats,  (No.  604  and  No. 
54),  receipts  signed  by  them  for  full 
cargoes  of  oats  therein  stated  to  bo 
shipped  on  board  the  boats,  deliverable 
to  the  agent  of  T.  in  Dublin,  in  care 
for  and  to  be  shipped  to  the  plaintiffs 
at  Liverpool.  At  that  time  boat  604 
was  loaded,  but  no  oats  were  then  ac- 
tually shipped  on  board  boat  54.  On 
the  2nd  February,  T.  inclosed  these  re* 
ceipts  to  the  plaintiffs,  and  drew  a  bill 
on  them  against  the  valne  of  the  car- 
goes, which  the  plaintiffs  accepted  on 
the  7th,  and  paid  when  due.  On  the 
6th  February,  W.,  an  agent  of  the  de- 
fendant, who  was  T.'s  factor  for  sale 
in  London,  arrived  at  Longford  and 
pressed  T.  for  security  for  previous 
advances.  T.,  on  that  day,  gave  W.  an 
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order  on  T/s  agent  in  Dablin^  to  de- 
liver to  W.  the  cargoes  of  boats  604 
and  54,  on  their  arrival  there.  Boat 
604  had  then  sailed  from  Longford, 
but  boat  54  was  only  partially  loaded. 
The  loading  was  completed  on  the  9th, 
and  T.  then  transmitted  to  W.  in  Dub- 
lin a  receipt  signed  by  the  master  of 
the  boat,  (in  the  same  fonn  as  those 
aent  to  the  plaintiffs),  making  the  cargo 
deliverable  to  W.  W.  received  this  on 
tlie  10th*  On  their  arrival  in  Dublio, 
W.  took  possession  of  both  cargoes  for 
the  defendant. 

Held^  that  the  property  in  the  cargo 
of  boat  604  vested  in  the  plaintiffs,  on 
their  acceptance  of  the  bill,  and  that 
they  were  entitled  to  maintain  trover 
for  it;  but  that  they  could  not  maintain 
trover  for  the  cargo  of  boat  54,  since 
none  of  it  was  on  board,  or  otherwise 
specifically  appropriated  to  the  plain- 
tiffs, when  the  receipt  for  that  boat  was 
given  by  the  master.    Bryana  v.  JSTtx, 

775 

Quare,  whether  a  document,  similar 
in  form  to  a  bill  of  lading,  but  given  by 
the  master  of  a  boat  navigating  an  in- 
land canal,  has  the  effect  of  such  an 
instrument  in  transferring  the  property 
hi  the  goods.  Ibid, 

PRINCIPAL  AND  SURETY. 

(1).  Discharge  of  Surety  by  Release 

of  Principal, 

1.  A  indorsed  to  S.  &  Co.,  as  a 
security  for  advances  made  to  him  by 
them,  certain  promissory  notes  made 
by  B.  While  the  notes  were  running, 
A.  stopped  payment,  and  a  deed  was 
executed  by  him  and  several  of  his 
creditors,  and  among  them  by  S.  & 
Co.,  whereby  his  affairs  were  placed 
in  the  hands  of  inspectors,  and  the  cre- 
ditors, parties  to  the  deed,  agreed  on 
certain  terms  not  to  call  for  or  compel 
payment  of  the  debte  due  from  him  for 
the  period  of  three  years.  After  the 
execution  of  this  deed  by  A.  and  S.  & 
Co.>  and  before  the  notes  became  due, 


B.  signed  a  written  consent  to  the  cre- 
ditors' signing  the  deed,  and  giving 
time  to  A.,  without  prejudice  to  their 
claims  on  her,  B.: — Ileld^  that  her 
liability  on  the  notes  to  S.  &  Co.  was 
thereby  revived.      Smith  v.  Winter, 

454 

2.  Assumpsit  on  a  written  guarantee 
given  to  the  plaintiffs  for  goods  to  be 
supplied  by  them  to  one  G.  to  the 
extent  of  400/.  The  guarantee  pro- 
vided that  the  plaintiffs  were  to  have 
full  liberty  to  extend  the  period  of  cre- 
dit to  G.,  and  to  hold  over  or  renew 
bills,  notes,  or  other  securities  given 
by  him,  "  and  to  grant  to  G.  and  the 
persons  liable  upon  such  bills,  notes,  or 
securities,  any  indulgence,  and  to  com-' 
pound  mth  him  or  them  respectively, 
as  the  plaintiffs  might  think  fit,  without 
the  same  discharging  or  in  any  manner 
affecting  the  liability  of  the  defendant 
by  virtue  of  the  guarantee,*'  The 
declaration  then  averred  the  supply  of 
goods  exceeding  the  guarantee,  of  which 
sum  1 68/.  was  unpaid  by  G.,  of  which 
the  defendant  had  notice,  and  was  re- 
quested to  pay  that  sum,  but  had  not 
done  so. 

Plea,  that  after  the  debt  was  in- 
curred by  G.,  and  before  action 
brought,  the  plaintiffs  became  parties 
to  a  composition  deed  between  G.  and 
his  creditors,  whereby  he  assigned  all 
his  stock  in  trade,  &c.,  for  the  benefit 
of  his  creditors ;  and  that,  in  consider- 
ation thereof,  the  plaintiffs  and  the 
other  creditors,  parties  thereto,  granted 
a  general  release  to  G.  of  all  debts  and 
demands  against  him.  The  plea  then 
averred,  that  the  promise  in  the  declar- 
ation was  only  made  by  the  defendant 
as  surety,  and  that  the  plaintiffs,  by  the 
deed,  released  G.  without  the  privity 
of  the  defendant,  and  without  notice. 

Held,  on  demurrer,  that  under  the 
express  terms  of  the  guarantee,  the 
security  was  not.  discharged  by  the 
release  of  the  principal  debtor.  Cowper 
V.  SmUh,  519 
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PROBATE  DUTY. 

Probate  duty  is  payable  in  respect 
of  bonds  of  foreign  governments^  of 
which  a  testator,  dying  in  this  country, 
was  the  holder  at  the  time  of  his  deaths 
and  which  have  come  to  the  hands  of 
his  executor  in  this  country;  such 
bonds  beiDg  marketable  securities 
within  this  kingdom,  saleable  and 
transferable  by  delivery  only,  and  it 
not  being  necessary  to  do  any  act  out 
of  this  kingdom  in  order  to  render  the 
transfer  of  them  valid.  Attomey- 
General  v.  Bouwens^  171 

PROCESS. 

I.  Writ  of  Summona, 

(1 ).  Description  of  Form  of  Action, 

A  writ  of  summons  stated  the  action 

to  be  "  action  on  the  case  promises :" 

— Held  insufficient,  and  the  Court  set 

it  aside  for  irregularity.     YouUon  v. 

HaU,  582 

(2).  Indorsement  on. 
In  the  indorsement  of  the  residence 
of  an  attorney  on  a  writ  of  summons, 
it  is  not  necessary  to  state  the  county y 
unless  otherwise  it  would  be  calculated 
to  mislead.     Id.  583 

II.  Capias, 

(1).  What  sufficient  Copy. 

Where  a  writ  of  capias  described  the 
defendant  by  the  addition  of  "  gentle- 
man," but  that  addition  was  omitted  in 
the  copy  served : — Held^  that  this  was 
not  a  copy  of  the  writ^  in  compliance 
with  the  Stat.  2  Will.  4,  c  39,  s.  4. 
Cooke  y.  FaugJuin,  69 

III.  Venditioni  exponas, 

(1).  Returnable  in  Vacation. 

The  writ  of  venditioni  exponas  is  a 
branch  of  the  writ  of  fieri  facias,  not  a 
distinct  process;  and  therefore  a  judge 
has  power  in  vacation,  under  2  Will.  4, 
c.  39,  6.  15^  to  order  the  sheriff  to  re- 
turn such  writ,  and  an  attachment  may 


be  obtained  for  disobedience  to  such 
order,  pursuant  to  the  rule  of  M.  T.  3 
Will.  4,  s.  13.  Hughes  v.  Rees,     468 

RAILWAY  ACT. 

By  the  statute  3  Will.  4,  c.  34,  (lo- 
cal and  personal,  public),  the  Grand 
Junction  Railway  Company  are  em- 
powered to  make  a  railway  from  War- 
rington to  Birmingham ;  and  by  section 
154  they  are  empowered  to  receive  cer- 
tain tonnage  rates  '*for  all  articles, 
matters,  or  things  carried  or  conveyed 
on  the  railway;"  by  section  156  the 
Company  are  empowered  to  become 
carriers  themselves,  and  are  authorized, 
if  they  shall  think  proper  to  use  en- 
gines, &c.,  **  to  carry  and  convey  upon 
the  railway  all  such  passengers,  cattle, 
goods,  wares,  and  merchandise,  articles, 
matters,  and  things  as  shall  be  offered 
to  them  for  that  purpose,  upon  certain 
reasonable  charges;"  by  the  214th  sec- 
tion, "  no  action,  suit,  or  information, 
nor  any  other  proceeding  of  what  nature 
soever,  shall  be  brought,  commenced,  or 
prosecuted  against  any  person /or  any-i 
thing  done  or  omitted  to  he  done  inpur^ 
suance  of  the  act,  or  in  the  execution  of 
the  powers  or  authorities,  or  any  of  the 
orders  made,  given,  or  directed  in,  by, 
or  under  the  act,  unless  fourteen  days' 
previous  notice  in  writing  shall  be 
given  by  the  parties  intending  to  com- 
mence or  prosecute  such  action,  &c., 
nor  unless  such  action,  &c.,  shall  be 
brought  within  three  months;",  and 
by  the  215th  section,  power  to  tender 
amends  is  given.  Under  the  156th 
section,  the  Company  became  carriers 
themselves.  In  an  action  against  them 
for  not  safely  carrying  and  conveying 
some  horses  in  their  carriages  on  the 
railway,  whereby  one  was  killed  and 
others  were  injured: — Held,  that  the 
Company  were  not  entitled  to  notice 
of  action,  as  for  a  thing  done  or  omitted 
to  be  done  in  pursuance  of  the  act;  and 
that,  not  having  had  restricted  their 
liability  by  any  special  contract,  they 
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were  solject  to  the  liabiltties  of  car- 
riers at  common  lav. 

At  the  trial,  there  was  contradictory 
evidence  as  to  whether  a  ticket,  hy 
which  the  Company  sought  to  limit 
their  liability,  had  been  deliyered  to 
the  son  of  the  plaintiff,  and  the  learned 
Judge  left  it  to  the  jury  to  say  whether 
it  was  delivered  to  him  or  not  >^Held, 
that  it  was  no  misdirection  in  his  not 
telling  them  to  find  whether  it  was 
not  read  over  and  explained  to  him. 
Palmer  v.  The  Grand  Junction  Bail* 
way  Comfanyt  749 

REWARD. 

For  Diicovery  of  Thief ,  Action  for. 

A  party  who  had  been  robbed  of 
bank  notes  put  forth  a  hand-bill, 
wherein  it  was  stated,  that  "  whoso- 
ever would  give  information  whereby 
the  same  might  be  traced,  should,  on 
conviction  of  the  parties,  receive  a 
reward  of  20/." : — Held,  that  the  only 
persons  entitled  to  the  reward  was  he 
who  first  gave  information  by  which 
the  notes  were  traced  to  the  robbers, 
so  as  to  ensure  their  conviction :  and 
that  it  was  not  necessary  that  such  in- 
formation should  be  communicated  to 
the  party  robbed,  if  it  was  given  to  a 
person  authorized  to  receive  it,  and  to 
act  upon  it  in  the  apprehension  of  the 
offenders;  as  to  a  constable.  Laneatter 
y.  WaUh,  16 

SEAMAN'S  WAGES. 
Where  a  seaman  who  has  signed  the 
articles  of  agreement  required  by  5  & 
6  Will.  4,  c.  19,  absolutely  quits  the 
ship,  without  auy  animus  revertendi, 
after  her  arrival  and  being  moored  at 
her  port  of  delivery,  but  before  her 
cargo  has  been  discharged,  he  does  not 
thereby  incur  a  total  forfeiture  of  his 
wages  within  the  9th  section  of  that 
statute,  but  only  of  a  month's  wages 
under  the  7th  section.  McDonald  v. 
Jopliny,  285 


SET-OFF. 

See  Bankruptcy. 
Pleading,  II.  5. 

SHERIFF. 

See  Arrist,  8. 
Bail,  2. 

ESCAPK. 

Fees  of. 

The  sheriff's  right  to  poundage  is 
not  affected  by  the  stat.  1  Vict.  c.  55, 
or  the  table  of  fees  made  under  it. 
Daviee  v.  Orif/iths,  877 

STAMP. 

See  Limitations,  Stat,  op,  2. 

(1).  AdmissibiUty  of  unstamped  Instru- 
ment, 

A  petition  having  been  presented  to 
the  House  of  Commons  against  the 
return  of  a  member,  on  the  ground  of 
bribery,  the  petitioner  entered  into  an 
agreement,  in  consideration  of  a  sum 
of  money,  and  upon  other  terms,  to 
proceed  no  further  with  the  petition: 
—  Held,  that  this  agreement  was 
illegal. — Held^  ahio,  that  the  written 
agreement  was  admissible  in  evidence, 
for  the  purpose  of  insisting  on  the  ille- 
gality  of  the  transaction,  in  answer  to 
an  action  for  the  sum  so  agreed  to  be 
paid,  without  its  being  stamped.  Cop<- 
poek  V.  Bower,  361 

(2).  Several  Stamps. 

By  a  written  agreement,  three  per- 
sons bound  themselves  that  in  consi- 
deration of  A.'s  discharging  a  debt  due 
from  B.  to  C,  amounting  to  200/.  with 
the  costs  thereupon,  each  of  the  three 
would  severally  pay  501,,  and  one 
fourth  part  of  such  costs,  and  give  a 
bond,  bill,  or  note  for  his  own  propor- 
tion : — Held,  that  the  agreement  re- 
quired only  one  stamp.  Ramsbottom 
T.  Davis,  584 
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SUBPOENA. 
See  WiTNESSt  2* 

SUNDAY. 
See  Lien. 

TITHES. 
(Notice  to  determine  Composition). 

The  same  notice  ia  reqiUBite  to  de- 
termine a  yearly  composition  for  tithes, 
as  in  the  case  of  a  tenancy  of  lands, 
namely,  six  months*  notice,  ending  at 
the  expiration  of  the  year  of  compo- 
sition. 

Where  a  party  held  tithes  under  a 
yearly  composition,  commencing  at 
Michaelmas,  some  of  the  tithes  being 
payable  in  May,  and  on  the  24th 
March  he  gave  the  tithe-owner  notice 
that  he  intended  "  from  henceforth  " 
to  set  ont  the  tithes  in  kind : — Held, 
that  this  notice  could  not  enure  to  de- 
termine the  composition  from  the  Mi- 
chaelmas following,  but  that  it  was 
altogether  inoperative.  Goodey.How- 
eUi,  198 

TRESPASS. 

(1).  Pleadings. 

A  plea,  to  trespass  for  assault  and 
battery,  that  the  defendant  was  in  pos- 
session of  a  dwelUng'-houeef  and  that 
the  plaintiff  disturbed  him  in  his  pos- 
session, wherefore  he  turned  him  out, 
is  not  sustained  by  proof  that  the  de- 
fendant was  a  lodger,  occupying  one 
room  in  a  house,  the  landlord  keeping 
the  key  of  the  outer  door.  MonJie  v. 
Difkee,  661 

TROVER. 
See  Vbmdob  and  Purchaser,  1. 

VARIANCE. 
See  Pleading,  II.,  2. 


VENDOR  AND  PURCHASER. 

(1).  Appropriation  to  Purchaser. 

B.,  a  builder,  contracted  with  A. 
and  others,  trustees  of  a  new  hotel 
about  to  be  erected  by  a  company  of 
proprietors,  to  build  the  hotel,  except 
as  to  the  ironmonger's,  plumber's,  and 
glazier's  work,  for  a  specified  sum,  and 
covenanted  to  complete  certain  por* 
tions  of  the  work  within  certain  speci-* 
fied  periods,  being  paid  by  instalments 
at  corresponding  dates;  and  that  if  he 
should  neglect  to  complete  any  portion 
within  the  time  limited,  he  should  for* 
felt  and  pay  the  sum  of  2501.  as  liqui- 
dated damages.  The  agreement  then 
contained  a  clause  empowering  the 
trustees,  in  case  (inter  alia)  B.  should 
become  bankrupt,  to  take  possession  of 
the  i0or^  already  done  by  him,  and  to 
put  an  end  to  the  agreement,  which 
should  be  altogether  nail  and  void ;  and 
that  the  trustees,  in  such  case,  should 
pay  B.  or  his  assignees  only  so  much 
money  as  the  architect  of  the  Com- 
pany should  adjudge  to  be  the  value  of 
the  work  actually  done  and  fixed  by 
B.,  as  compared  with  the  whole  work 
to  be  done.  The  course  of  business 
during  the  progress  of  the  work  was 
for  the  derk  of  the  works  to  inspect 
every  article  which  came  in  under  the 
contract,  and  none  were  received  ex- 
cept on  his  spprovsl.  After  the  works 
had  proceeded  some  time,  B.  became 
bankrupt.  Before  his  bankruptcy,  cer- 
tain wooden  sash-frames  had  been  de* 
livered  by  him  on  the  premises  of  the 
Company,  approved  by  the  clerk  of 
the  works,  and  returned  to  B.  for  the 
purpose  of  having  iron  pulleys,  belong- 
ing to  the  trustees,  affixed  to  them; 
and  at  the  time  of  the  bankruptcy, 
these  frames,  with  the  pulleys  attached 
to  them,  were  at  B.'ssbop.  He  after- 
wards, but  before  the  issuing  of  the 
flat,  re-delivered  them  to  the  trustees; 
and  the  sash-frames  being  afterwards 
demanded  of  them  by  B.'s  asaigneesy 
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they  gave  an  nnqaaUfied  refusal  to  de- 
liver them  Qp. 

Heldf  let,  that  the  property  in  the 
wooden  sash-firanies  had  not  passed  to 
the  tmstees  at  the  time  of  the  bank- 
mptcy. 

2ndly,  That  they  were  not  entitled 
to  retain  them  nnder  the  agreement, 
as  being  tvorib  already  done,  they  not 
having  been  fixed  to  the  hotel ;  bnt 
that  even  if  they  were  within  that 
danse  of  the  agreement,  it  oonld  not 
bind  the  anignees,  inasmuch  as  their 
light  accrued  on  the  bankruptcy, 
whereas  the  option  of  the  trustees  was 
not  to  bo  exercised  until  after  the 
bankruptcy. 

Srdly,  That  the  refusal  of  the  trus- 
tees not  having  been  limited  to  the 
puUeffMt  the  demand  and  refusal  were 
sufficient  evidence  of  a  conversion  by 
them  of  the  wooden  sash-frames,  so  as 
to  entitle  B.'s  assignees  to  recover 
them  in  trover.  Tripp  v.  Armtage^  687 

II.  Of  Real  Estate. 
(1).  Recovery  of  Deposit  Money* 
In  an  action  for  money  had  and  re- 
ceived to  recover  back  the  deposit  mo- 
ney paid  by  the  plaintiff  on  the  pur* 
chase  of  an  estate,  a  special  case  stated* 
that  by  the  will  of  the  defendant's  fa- 
ther»  the  estate  in  question  was  devised 
to  him  after  the  death  of  his  mother, 
and  to  his  issue  in  tail,  subject  to  a 
payment  of  21.  a  year  to  his  sister  M. 
Cm  with  remainder  to  the  testator's 
own  right  heirs.  In  the  year  181 7t 
and  during  the  lifetime  of  his  mother, 
the  defendant,  by  lease  and  release, 
assigned  the  estate  for  his  own  life  to 
his  sister  M.  C,  and  R.  W.,  upon 
trust  to  receive  the  rents  and  apply 
them  to  keep  the  tenements  in  repair, 
to  pay  to  M.  C.  her  annuity  of  2J.,  and 
to  pay  the  residue  to  the  defendant. 
After  the  mother's  death,  M.C.XR.W. 
being  dead)  received  one  quarter's  rent, 
since  which  the  rents  had  been  received 
by  the  defendant.  In  February,  1836, 
the  defendant  advertised  the  estate  for 


sale,  and  on  the  85th  of  that  month  the 
plaintiff  purchased  it  upon  a  contract 
stated  in  the  conditions  of  sale.— 
Amongst  other  conditions  were  the 
following  >—"  That  the  premises  are  to 
be  sold  subject  to  a  yearly  rent  of  21.9 
payable  during  the  Ufe  of  M.  C,  the 
sister  of  the  defendant,  and  which  said 
M.  C.  having  given  notice  that  in  con- 
sequence of  a  certain  alleged  indenturoi 
bearing  date  Angust  19,  1817,  where- 
by she  alleges  the  defendant  conveyed 
aU  his  esute  and  interest  in  the  pre- 
mises unto  R.  W.,  (now  deceased), 
and  the  said  M.  C.  for  the  term  of 
his  the  said  defendant's  life,  upon  cer- 
tain trusts  in  the  alleged  indenture 
contained,  and  that  no  conveyance  of 
the  premises  could  be  made  without 
the  concurrence  of  her  the  said  M. 
C,  and  who  thereby  declared  she 
should  refuse  to  execute  any  such  con- 
veyance, the  said  defendant  declared 
that  the  said  alleged  indenture  ia  a  fa* 
hricaUon,  and  has  made  a  eolenm  ajfi* 
davit  that  he  never  executed  any  euch 
indenture,  and  that  such  indenture^  as 
far  as  concerns  any  supposed  signa^ 
ture  or  fnark  of  Atm,  the  defendant, 
is  a  forgery  ;  and  the  opinion  of  Sir  J* 
C,  his  Majesty's  Attomey-Oeneral, 
and  Mr.  K.,  have  been  taken  as  to  the 
necessity  of  the  said  M.  C.'s  concur- 
ring in  the  sale,  and  were  in  favor  of 
the  defendant's  being  able,  by  virtue  of 
the  recent  act  for  abolishing  fines  and 
recoveries,  to  make  a  good  title  to  the 
premises  without  the  sanction  and 
concurrence  of  the  said  M.  C. ;  and 
the  vendor  is  also  prepared  to  prove 
that  on  the  trial  of  an  action  of  reple- 
vin of  S.  9.  the  said  M.  C,  the  presid* 
ing  Judge  expressed  himself  favorably 
to  the  right  of  the  defendant  to  convey 
without  the  concurrence  of  the  said  M. 
C. ;  the  purchaser  therefore  shcdl  not 
make  any  <^ection  on  account  of  the 
said  alleged  indenture,  nor  be  entitled 
to  call  for  any  sanction,  concurrence, 
&c.  &c.,  by  or  from  the  said  M.  C; 
but  if  the  purchaser  shall  think  fit,  in 
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order  to  indemnify  him  or  her  against 
all  action,  suits,  and  other  proceedings, 
claims  and  demands  by  the  said  M.  C., 
a  portion  of  the  purchase-money  (not 
exceeding200^.)  may  remain  as acharge 
hy  way  of  mortgage  on  the  premises, 
at  interest  after  the  rent  of  4^  per 
cent.,  and  that  such  charge,  at  the  op- 
tion of  the  purchaser,  shall  remain  on 
such  security  during  the  life  of  the  said 
M.  C,  and  for  a  period  not  exceeding 
twelve  months  after  her  decease,*^  The 
plaintiff  paid  the  deposit  now  sought  to 
be  recovered.  The  jury,  at  the  trial, 
found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  deposit,  aud  that  the  deed 
of  the  19th  August,  1817,  was  the 
deed  of  the  defendant: — Heldf  1st,  that 
whether  the  representation  of  the  deed 
being  a  forgery  were  a  warranty  upon 
which  the  plaintiff  might  maintain  an 
action  or  not,  the  plaintiff  had  no  right 
to  rescind  the  contract  because  it  turned 
out  to  have  been  untrue.  2ndly,  that 
by  the  stipulation  ''  that  the  purchaser 
should  not  make  any  objection  on  ac* 
count  of  the  alleged  indenture,"  every 
species  of  objection  to  the  title  on  the 
part  of  the  purchaser  arising  out  of  the 
alleged  deed  was  interdicted,  and  he 
was  precluded  from  insisting  either 
upon  the  existence  of  the  deed,  or  upon 
its  legal  effect  and  operation,  as  a  de- 
fect in  the  title  which  he  had  agreed  to 
take.     Corrally.CatteU,  734 

VENIRE  DE  NOVO. 
See  Bills  and  Notes,  I. 

Where  there  is  a  misjoinder  of 
counts,  and  the  jury  find  general  da- 
mages, a  venire  de  novo  cannot  be 
awarded,  but  the  judgment  must  be 
arrested. 

An  application  for  a  venire  de  novo, 
made  by  the  plaintiff  on  a  subsequent 
day  in  the  same  term  after  a  rule  for 
arresting  the  judgment  had  been  made 
absolute,  was  held  in  time.  Comer  v. 
Shew,  163 


VENUE. 
See  Practice,  1. 

WARRANTY. 
See  Evidence,  1. 

Frauds,  Statute  of,  1. 

Bff  Manufacturer  and  Seller  of  Goods. 
The  defendant  sent  to  the  plaintiff, 
the  patentee  of  an  invention  known  as 
"  Chanter's  smoke-consuming  furnace," 
the  following  written  order  : — "  Send 
me  your  patent  hopper  and  apparatus, 
to  fit  up  my  brewing  copper  with  your 
smoke-consuming  furnace.  Patent 
right  ISL  \5s. ;  ironwork  not  to  ex- 
ceed 5^.  5s, ;  engineer's  time  fixing, 
7s.  6d.  per  day."  The  plaintiff  ac- 
cordingly put  up  on  the  defendant's 
premises  one  of  his  patent  furnaces, 
but  it  was  found  not  to  be  of  any  use 
for  the  purposes  of  a  brewery,  and  was 
returned  to  the  plaintiff: — Held,  (no 
fraud  being  imputed  to  the  plaintiff), 
that  there  was  not  an  implied  warranty 
on  his  part  that  the  furnace  supplied 
should  be  fit  for  the  purposes  of  a 
brewery ;  but  that,  the  defendant  hav- 
ing defined  by  the  order  the  particular 
machine  to  be  supplied,  the  plaintiff 
performed  his  part  of  the  contract  by 
supplying  that  machine,  and  was  en- 
titled to  recover  the  whole  15L  15«., 
the  price  of  the  patent  right.  Chanter 
V.  Hopkins,  399 

WAY. 

1.  Trespass  qn.  cl.  fr.  Plea,  under 
2  &  3  Will.  4,  c.  71,  a  right  of  way 
for  the  occupiers  of  a  close,  for  twenty 
years,  for  horses,  carts,  waggons,  and 
carriages,  at  their  free  will  and  plea- 
sure. Replication,  traversing  such 
right : — Held,  first,  that  under  this 
issue  the  plaintiff  might  shew  that  the 
defendant  had  a  right  of  way  for  horses, 
carts,  waggons,  and  carriages  for  cer- 
tain purposes  only,  and  not  for  all,  and 
was  not  compelled  to  new  assign ;  and 
might  shew  that  the  purpof e  for  which 
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the  defendant  bad  used  the  road,  and 
in  respect  of  which  the  action  was 
brought,  was  not  one  of  those  to  which 
bis  right  extended. 

Secondly,  that  evidence  of  user  of  a 
road  with  horses,  carts,  and  carriages, 
for  certain  purposes,  does  not  neces- 
sarily prove  a  right  of  road  for  all  pur- 
poses, but  that  the  extent  of  the  right 
is  a  question  for  the  jury,  under  all  the 
circumstances  of  the  case.  Cowling 
V.  HigginsoRy  245 

2.  To  a  declaration  in  trespass,  the 
defendant  pleaded  that  he  and  the 
former  occupiers  of  a  house  and  land 
bad  for  twenty  years  used  and  enjoyed 
as  of  right,  a  certain  way  on  foot  and 
with  horses,  &c.,  from  and  out  of  a 
common  highway  towards,  into,  through, 
and  over  the  plaintiff's  close  to  the  de- 
fendant's house  and  lands,  and  hack,  at 
all  times  of  the  year,  at  their  free  will 
and  pleasure.  The  replication  averred 
that  the  defendant,  &c.,  used  and  en- 
joyed the  right  of  way  mentioned  in 
the  plea,  but  that  they  did  so  under  the 
plaintiff's  leave  and  license.  At  the 
trial,  it  appeared  that  the  defendant 
and  the  former  occupiers  of  his  house 
and  land  had  an  admitted  right  of  way 
from  thence  over  the  locus  in  quo  to 
the  highway,  and  across  the  highway, 
to  a  close  called  Ruddocks,  and  that 
for  the  last  twenty  years  they  had  a 
license  from  the  plaintiff  to  use,  when- 
ever they  pleased,  a  way  from  the  de- 
fendant's house  and  lands  over  the 
locus  in  quo  to  the  highway  and  back, 
when  they  had  not  any  intention  of 
going  to  Ruddocks : — Held,  that  the 
replication  was  not  supported  by  this 
evidence,  and  that  the  plaintiff  was 
bound  to  shew  a  license  co-extensive 
with  a  right  claimed  in  the  plea,  and 
admitted  by  the  replication.  Colchester 
V.  Roberts,  769 

WITNESS. 
(1).  Incompetency  from  Interest. 

The  proper  time  to  object  to  the 
incompetency  of   a  witness    on    the 


ground  of  interest  is  on  his  being 
called,  on  the  voir  dire,  and  evidence 
cannot  afterwards  be  adduced  to  shew 
his  incompetency.  Dewdney  v.  Palmer^ 

664 

(2).  LiahiUty  for  Disobedience  to 
Subpoena. 

Declaration  in  case  against  a  witness, 
for  disobedience  to  a  subpoena,  alleged 
that  a  certain  issue  came  on  to  be  tried 
before  the  Justices  of  Assize,  at  Taun- 
ton, on  the  31st  March,  1838;  that 
the  plaintiff  before  then  sued  out  a  writ 
of  subpcena  duces  tecum,  directed  to 
the  defendant,  commanding  him  to 
appear  before  the  Justices  of  Assize, 
at  Taunton,  on  Saturday,  the  dlst  of 
March  then  instant,  and  so  from  day 
to  day  until  that  cause  should  be  tried, 
and  produce,  at  the  time  and  place 
aforesaid,  certain  documents  therein 
specified;  which  writ  the  plaintiff,  be- 
fore the  trial  of  the  said  issue,  to  wit, 
on  the  2nd  of  April,  1838,  served  on 
the  defendant;  and  that,  although  the 
appearance  of  the  defendant  was  neces* 
sary  and  material  on  the  said  trial  of 
the  said  issue,  and  although  the  de- 
fendant could  and  might  have  ap^ 
peared  at  the  trial  of  the  said  issue, 
and  produced  the  documents,  and  al- 
though they  were  material  evidence  for 
the  plaintiff,  yet  the  defendant  did  not 
appear,  &c.;  by  reason  whereof  the 
plaintiff  was  forced  to  become  non- 
suited:— Held,  on  general  demurrer, 
1st,  that  it  sufficiently  appeared  that 
the  trial  had  at  the  Assizes  was  the 
same  as  that  mentioned  in  the  subpoena; 
and,  2nd]y,  that  it  was  sufficiently 
shewn  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit. 

Held,  also,  that  as  the  subpoena 
required  the  defendant's  attendance  on 
the  first  day  of  the  Assizes,  (the  31st 
of  March),  and  so  from  day  to  day 
until  the  cause  should  be  tried,  an  ac- 
tion might  be  maintained  for  disobe- 
dience to  it,  although  it  was  not  served 
until  the  2nd  of  April,  the  cause  not 
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baying  been  then  tried,  and  tbe  de- 
fendant being  ao  informed  at  the  time 
of  aerrice,  and  having  then  a  reaaon- 
able  time  for  attending  the  trial,  Davis 
▼.  LoveUt  678 

WRIT  OF  ERROR. 

Allowance  of  Interest  on. 

Where  judgment  is  giren  in  a  court 
of  error  for  the  defendant  in  error,  the 
Court  la  hound,  under  S  &  4  Will.  4, 
c.  42,  8, 30,  to  allow  interest  for  the 
time  that  execution  has  been  delayed 
by  the  writ  of  error.  Such  interest 
will  be  calculated  at  4  per  cent.  Levy 
▼.  Langridgcy  337 

WRIT  OF  TRIAL. 
(1).  Praeiieeon. 
1.  Where,  on  the  trial  of  a  cause  nn- 


der  a  writ  of  trial,  a  bill  of  exceptions 
had  been  tendered  to  the  under-aheriff, 
which  he  declined  to  recei?e,  the  Conrt 
refused  to  interfere  to  stay  judgment 
and  execution.    White  ▼•  Hislopt    73 

(2).  What  Actions  triable  by. 

2.  The  first  count  of  the  declaration 
was  on  the  warranty  of  a  horse  sold 
by  the  defendant  to  the  plaintiff  for 
7L  2s.  6d.y  and  for  tiie  expense  of  its 
keep.  There  were  also  counts  for  mo- 
ney had  and  received,  and  on  an  ac- 
count stated;  and  the  damages  were 
laid  at  20^.  At  the  trial,  the  plaintiff 
recovered  the  11.  28.  6(1.,  die  price  of 
the  horse : — Held^  that  the  action  was 
triable  before  the  sheriff  under  a  writ 
of  trial.    Allen  v.  Pink^  140 
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